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HENRY VII TO GEORGE II.

CHAPTER XJ.

FROM THE RESTORATION OF CHARLES THE SECOND TO THE

FALL OF THE CABAL ADMINISTRATION.

Popular Joy at the Restoration. — Proceedings of the Convention

Parliament. — Act of Indemnity. — Exclusion of the Regicides and

others. — Discussions between the Houses on it. — Execution of

Regicides.— Restitution of Crown and Church Lands.— Discontent

of the Royalists.— Settlement of the Revenue.—Abolition of Military

Tenures. — Excise granted instead.— Army disbanded. — Clergy

restored to their Benefices. — Hopes of the Presbyterians from the

King.— Projects for a Compromise.— King's Declaration in Favour

of it.— Convention Parliament dissolved. — Different Complexion of

the next. —Condemnation of Vane.—Its Injustice.— Acts replacing

the Crown in its Prerogatives. — Corporation Act. — Repeal of Tri-

ennial Act.— Star-Chamber not restoreT^Presbyterians deceived

by the King.— Savoy Conference. — Act ofUniformity.— Ejection

of Non-conformist Clergy. —Hopes of the Catholics. — Bias of the

King towards them. — Resisted by Clarendon and thp Parliament.

— Declara^onjijjjjj^lgence. — Objected to by the Commons. —
Act against Conventicles. — Another of the same Kind.— Remarks

III. I
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on them. — Dissatisfaction increases. — Private Life of the King. —
Opposition in Parliament. — Appropriation of Supplies. — Com-

mission of public Accounts. — Decline of Clarendon's Power.

—

Loss of the King's Favour. — Coalition again.st him. — His Im-

peaciimeut. — Some Articles of it not unfounded. — Illegal Impri-

sonments. — Sale of Dunkirk. — Solicitation of French Money. —
His Faults as a Minister. — His pusillanimous Flight — and conse-

quent Banishment.— Cabal Ministry. — Scheme of Comprehension

and Indulgence. — Triple Alliance. — Intrigue with France. —
King's Desire to be absolute. — Secret Treaty of 1670. — Its Ob-

jects. — Differences between Charles and Louis as to the Mode of

its Execution. — Fresh Severities against Dissenters.— Dutch War.
— Declaration of Indulgence — opposed by Parliament — and

withdrawn. — Test^ct . — Fall of Shaftesbury and his Colleagues.

It is universally acknowledged that no measure was ever

more national , or has ever produced more testimonies of

public approbation , than the restoration of Charles 11.

Nor can this be attributed to the usual fickleness of the

multitude. For the late government, whether under the

parliament or the protector, had never obtained the

sanction of popular consent , nor could have subsisted for

a day withotit the support of the army. The king's return

seemed to the people the harbinger of a real liberty,

instead of that bastard commonwealth which had insulted

them with its name ^ a liberty secure from enormous as-

sessments , which , even when law fully imposed , the

English had always paid with reluctance , and from the

insolent despotism of the soldiery. The young and lively

looked forward to a release from the rigours of fanati-

cism , and were too ready to exchange that hypocritical

austerity of the lalefiiTrcs for a licentiousness and impiety

that becamt^ characteristic of the present. In this tumult

of exulting hope and joy, there was much to excite

anxious forebodings in calmer men , and it was by no

means safe to pronounce , that a change so generally de-
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manded , and in most respects so expedient , could be

effected without very serious sacrifices of public and par-

ticular interests.

Four subjects of great importance , and some of them

very difficult , occupied the convention parliament from

the time of the king's return till their dissolution in the

following December* a general indemnity and legal obli-

vion of all that had been done amiss in the late inter-

ruption of governmentlf*kn adjustment of the claims for

reparation which the erown , the church , and private

royalists had to prefen;>'a provision for the king's re-

venue, consistent with the abolition of military tenures
5

\and the settlement of the church. These were , in effect

,

the articles of a sort of treaty between the king and the

nation , without some legislative provisions as to which
,

no stable or tranquil course of law could be expected.

The king , in his well-known declaration from Breda
,

dated the i4th of April , had laid down , as it were , cer-

tain bases of his restoration , as to some points which he

knew to excite much apprehension in England. One of

these was a free and general pardon to all his subjects,

saving only such as should be excepted by parliament. It

had always been the king's expectation , or at least that

of his chancellor, that all who had been immediately

concerned in his father's death should be delivered up
to punishment '

; and in the most unpropitious state of

his fortunes , while making all professions of pardon and

favour to different parties , he had constantly excepted

the regicides". Monk, however, had advised in his first

' Life of Clarendon, p. 69.

* Clar. State Papers, iii. 427. 529. In fact, very few of them were
likely to be of use , and the exception made his general offers appear
more sincere.
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messages to the king , that none , or at most not above

four, should be excepted on this account ' ^ and the com-

mons voted, that not more than seven persons should

lose the benefit of the indemnity, both as to life and

estate '*. Yet after having named seven of the late king's

judges , they proceeded in a few days to add several

more , who had been concerned in* managing his trial

,

or otherwise forward in promoting his death ^. They went

on to pitch upon twenty persons , whom , on account of

their deep concern in the transactions of the last twelve

years, they determined to affect -with penalties, not ex-

tending to death , and to be determined by some future

act of parliament ^. As their passions grew warmer , and

Clar. Hist, of Rebellion , vii. 447- Ludlow says, that Fairfax and

Northumberland were positively against the punishment of the regi-

cides , vol. iJi. p. lo; and that Monk vehemently declared at first

against any exceptions, and afterwards prevailed on the house to

limit them to seven, p. i6. Though Ludlow was not in England, this

seems verv probable , and is confirmed by other authority as to

Monk. Fairfax , who had sat one day himself on the king's trial

,

could hardly with decency concur in the punishment of those who

went on.

'^ Journals, May 14.

' June 5,6, 7. The first seven were Scott, Holland, Lisle, Rark-

stead, Harrison, Say, Jones. They went onto add Coke, Broughton ,

Dendy.
* These were Lenthall , Vane, Burton, Keble, St. John, Ireton

,

Haslerig, Sidenham , Desborough , Axtell , Lambert, Pack, Black-

well, Fleetwood, Pyne, Dean , Creed, Nye, Goodwin, and Cobbett;

some ofthem rather insignificant names. Upon the words that " twenty

and no more" be so excepted, two divisions took place, 160 to i3i

,

and i53 to i35; the presbyterians being the majority. June 8. Two
other divisions took place on the names of Lenthall, carried by 2i5

to 126, and of Whitelock, lost by iy5 to i34. Another motion was

made afterwards against Whitelock by Prynne. Milton was ordered

to be prosecuted separately from the twenty, so that they already

broke their resolution. He was put in cuslody^ of the sergeant-at-arms
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the wishes of the court became better known ,
they came

to except from all benefit of the indemnity such of the

king's judges as had not rendered themselves to justice

according to the late proclamation '
. In this state , the hill

of indemnity and oblivion was sent up to the lords ^ But

in that house , the old royalists had a more decisive pre-

ponderance than among the commons. They voted to(

except all who had signed the death-warrant against

Charles the First , or sat when sentence was pronounced

,

and five others by name , Hacker, Vane , Lambert , Has-

lerig , and Axtell. They struck out , on the other hand
,

the clause reserving Lenthall and the rest of the same

class for future penalties. They made other alterations in

the bill to render it more severe ^ ; and with these , after

a pretty long delay, and a positive message from the

and released, December 17. Andrew Marvell, his friend, soon after-

wards complained that fees to the amount of i5o pounds had been

extorted from him; but Finch answered , that Milton had been Crom-

well's secretary, and deserved hanging. Pari. Hist. p. 162. Lenthall

had taken some share in the restoration, and entered into corres-

pondence with the king's advisers a little before. Clar. State Papers,

iii. 711. 720. Rennet's Register, 762. But the royalists never could

forgive his having put the question to the vote on the ordinance for

trying the late king.

' June 3o. This was carried without a division. Eleven were

afterwards excepted by name, as not having rendered themselves.

July 9.

^ July II.

3 The worst and most odious of their proceedings ,
quite unworthy

of a christian and civilized assembly, was to give the next relations of

the four peers who had been executed under the commonwealth,

Hamilton, Holland, Capel, and Derby, the privilege of naming each

one person (among the regicides) to be executed. This was done

in the three last Instances^ but lord Denbigh, as Hamilton's kinsman,

nominated one who was dead; and on this being pointed out to

him, refused to fix on another. Journals, Aug. 7. Ludlow, HI. 34-
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king, requesting them to hasten their proceedings (an

irz'egularity to which they took no exception , and wliieii

in the eyes of the nation was justified hy the circum-

stances) , they returned the bill to the commons.

The vindictive spirit displayed by the upper house was

not agreeable to the belter temper of the commons , where

the presbyterian or moderate party retained great in-

fluence. Though the king's judges (such at least as had

signed the death-warrant) were equally guilty, it was

consonant to the practice of all humane governments to

make a selection for capital penalties •, and to put forty or

fifty persons to death for that offence seemed a very san-

guinary course of proceeding , and not likely to promote

the conciliation and oblivion so much cried up. But there

was a yet stronger objection to this severity. The king had

published a proclamation , in a few days after his landing

,

commanding his father's judges to render themselves up

within fourteen days , on pain of being excepted from

any pardon or indemnity, either as to their lives or es-

tates. Many had voluntarily come in , having put an ob-

vious construction on this proclamation. It seems to ad-

mit of little question , that the king's faith was pledged

to those persons , and that no advantage could be taken

of any ambiguity in the proclamation , without as real

perfidioQsness as if the words had been more express.

They were at least entitled to be set at liberty, and to

have a reasonable time allowed for making their escape
,

if it were determined to exclude them from the indem-

nity '. The commons were more mindful of the king's

honour and their own than his nearest advisers'. But the

' Lord Soiilhampton , according to Ludlow, actually moved this in

the house of lords, but was opposed hy Finch, iii. 43.

' Clarendon uses some shameful chicanery about this. Life, p, 69.
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violent royalists were gaining ground among them , and

it ended in a compromise. They left Hacker and Axlell
,

who had been prominently concerned in the king's death

,

to their fate. They even admitted the exceptions of Vane

and Lambert , contenting themselves with a joint address

of both houses to the king , that , if they should be at-

tainted , execution as to their lives might be remitted.

Haslerig was saved, on a division of i4i to 116, partly

through the intercession of Monk , who had pledged his

word to him. Most of the king's judges were entirely ex-

cepted , but with a proviso in favour of such as had sur-

rendered according to the proclamation , that the sen-

tence should not be executed without a special act of

parliament *. Others were reserved for penalties not

extending to life , to be inflicted by a future act. About

twenty enumerated persons , as well as those who had pro-

and with that inaccuracy, to say the least, so habitual to him, says,

" the parliament had published a proclamation, that all who did not

render themselves by a day named should be judged as guilty, and

attainted of treason. " The proclamation was published by the king,

on the suggestion indeed of the lords and commons, and the expres-

sions were what I have stated in the text. State Trials, v. ySg.

Somers' Tracts , vii. 437- It is obvious that by this mis-representation

he not only throws the blame of ill faith off the king's shoulders, but

put the case of those who obeyed the proclamation on a very differ-

ent footing. The king, it seems, had always expected that none of

the regicides should be spared. But why did he publish such a

proclamation? Clarendon, however, seems to have been against the

other exceptions from the bill of indemnity, as contrary to some

expressions in the declaration from Breda , which had been inserted

by Monk's advice; and thus wisely and honourably got rid of the

twenty exceptions, which had been sent up from the commons,

p. i33. The lower house resolved to agree with the lords as to those

twenty persons, or rather sixteen of them , by 197 to 102 , Hollis and

Morrice telling the Ayes.

' Slat. 12 Car. II. c. 1 1

.
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nounced sentence of death in any of the late illegal high

courts ofjustice , were rendered incapable of any civil or

military office. Thus after three months' delay, which

had given room to distrust the boasted clemency and for-

giveness of the victorious royalists , the act of indemnity

was finally passed.

Ten persons suffered death soon afterwards for the

murder of Charles the First , and three more who had

been seized in Holland , after a considerable lapse of

time '
. There can be no reasonable ground for censuring

either the king or the parliament for their punishment
j

except that Hugh Peters , though a very odious fanatic
,

was not so directly implicated in the king's death as many
who escaped , and the execution of Scrope , who had sur-

rendered under the proclamation , was an inexcusable

breach of faith '^. But nothing can be more sophistical

than to pretend that such men as Hollis and Annesley, who
had been expelled from parliament by the violence of the

' These were, in the first nistance, Harrison , Scott, Scrope, Jones,

Clement, Carew , all of whom had signed the warrant. Cook, the

solicitor at tlie liigli court of justice, Hacker and Axtell, who com-
manded the guard on that occasion , and Peters. Two years afterwards,

Downing , ambassador in Holland
,
prevailed on the states to give up

Barkstead, Corbet, and Okey- They all died with great constancy,

and an enthusiastic persuasion of the righteousness of their cause.

State Trials,

Pepys says in his Diary, i3th Oct. 1660, of Harrison, whose execu-

tion he witnessed , that " he looked as cheerful as any man could do
in that condition.

"

It is remarkable that Scrope had been so particularly favoured

by the convention parliament, as to be exempted, together, with

Hutchinson and Lascelles, from any penalty or forfeiture by a special

resolution. June 9. But the lords put in his name again, though they

pointedly excepted Hutchinson , and the commons after first resol-

ving that he should only i>ay a fine of one year's value of his estate,

ram( at last to agree in excepting him from the indemnity as to life.
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same faction who put the king to death , were not to vote

for their punishment, or to sit in judgment on them,

because they had sided with the commons in the civil

war '
. It is mentioned by many writers , and in the Jour-

nals , that when Mr. Lenthall, son of the late speaker,

in the very first days of the convention parliament , was

led to say, that those who had levied war against the king

were as blamable as those who had cut off his head , he

received a reprimand from the chair , which the folly

and dangerous consequence of his position well deserved •,

for such language , though it seems to have been used by

him in extenuation of the regicides , was quite in the tone

of the violent royalists.
^

A question , apparently far more difficult , was that

of restitution and redress. The crown lands , those of

It appears that some private conversation of Scrope had been betrayed,

wherein he spoke of the king's death as he thought.

As to Hutchinson , he had certainly concurred in the restoration

,

having an extreme disHke to the party who had turned out the

parhament in Oct. 1659, espacially Lambert. This may be inferred

from his conduct, as well as by what Ludlow says, and Kennet in his

Register, p. 169. His wife puts a speech into his mouth as to his

share in the king's death , not absolutely justifying it, but , I suspect

,

stronger than he ventured to use. At least , the commons voted that he

should not be excepted from the indemnity, " on account of his

signal repentance, " which could hardly be predicated of the lan-

guage she ascribes to him. Compare Mrs Hutchinson's Memoirs,

p. 367, with Commons' Journals, June 9.

' Horace Walpole , in his Catalogue of Noble Authors, has thought

fit to censure both these persons for their pretended inconsistency.

The case is , however , different as to Monk and Cooper ; and per-

haps it may be thought , that men of more delicate sentiments than

either of these possessed would not have sat upon the trial of those

with whom they had long professed to act in concert, though inno-

cent of their crime.

* Commons' Journals, May 12 , i66o
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(he church , ihe cstales in cerlaiii instances of eminent

royalists , had heen sold hy tiie authority of the late

usurpers; and that not at very low rates , considering the

precariousness of the title. This naturally seemed a ma-

terial obstacle to the restoration of ancient rights , espe-

cially in the case of ecclesiastical corporations , whom
men are commonly less disposed to favour than private

persons. The clergy themselves had never expected that

their estates would revert to them in full propriety, and

would probably have been contented , at the moment of

the king's return , to have granted easy leases to the

purchasers. Nor were the house of commons , many of

whom were interested in these sales , inclined to let in

the former owners without conditions. A bill was accord-

ingly brought into the house at the beginning of the

session to confirm sales , or to give indemnity to the

purchasers. I do not find its provisions more particularly

stated. The zeal of the royalists soon caused the crown

Iginds to be excepted '. But the house adhered to the

principle of composition as to ecclesiastical property, and

kept the bill a long time in debate. At the adjournment

in September , the chancellor told them , his majesty

had thought much upon the business , and done much
for the accommodation of many particular persons, and

doubted not but that before they met again a good

progress would be made , so that the persons concerned

would be much to blame if they received not full satis-

faction •, promising also to advise with some of their own
body as to that settlement '*. These expressions indicate a

design to take the matter out of the hands of parliament.

For it was Hyde's firm resolution lo replace ^tlie church

' Pari. Hist. iv. 8u.
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1

in the whole of its property, without any other regard to

the actual possessors than the right owners should seve-

rally think it equitable to display. And this , as may be sup-

posed
,
proved very small. No further steps were taken on

the meeting of parliament after the adjournment 5 and by

the dissolution the parties were left to the common course

of law. The church, the crown, the dispossessed royal-

ists re-entered triumphantly on their lands 5 there was no

means of repelling the owners' claim , nor any satisfac-

tion to be looked for by the purchasers under so defec-

tive a title. It must be owned , that the facility with

which this was accomplished is a striking testimony to

the strength of the new government , and the concur-

rence of the nation. This is the more remarkable , if it

be true , as Ludlow informs us , that the chapter lands

had been sold by the trustees appointed by parliament at

the clear income of fifteen or seventeen years' purchase.
'

The great body , however , of the suffering cavaliers
,

who had compounded for their delinquency , under the

ordinances of the long parliament , or whose estates

had been for a time in sequestration , found no remedy

for these losses by any process of law. The act of indemnity

put a stop to any suits they might have instituted against

persons concerned in carrying these illegal ordinances

into execution. They were compelled to put up with

their poverty , having the additional mortification of

Memoirs, p. 299. It appears by some passages in the Clarendon

Papers, that the church had not expected to come off so brilhantly,

and, while the restoration was yet unsettled, would have been con-

tent to give leases of their lands. P. 620. 723. Hyde, however, was

convinced that the church would be either totally ruined , or res-

tored to a great lustre ; and herein he was light, as it turned out

P. 614.
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seeing one class, namely ihc clergy, who had heen en-

gaged in the same cause , not the same in tiieir fortune
,

and many even of the vanquished republicans undis-

turbed in wealth which , directly or indirectly , they

deemed acquired at their own expense '
. They called the

statute an act of indemnity for the king's enemies , and of

oblivion for his friends. They murmured at the ingra-

titude of Charles , as if he were bound to forfeit his

honour and risk his throne for their sakes. They con-

ceived a deep hatred of Clarendon , w hose steady adhe-

rence to the great principles of the act of indem-

nity is the most honourable act of his public life. And
/the discontent engendered by their disappointed hopes

led to some part of the opposition afterwards experienced

by the king , and still more certainly to the coalition

against the minister.

No one cause had so eminently contributed to the dis-

sensions between the crown and parliament in the two last

reigns , as the disproportion between the public revenues

,

under a rapidly increasing depreciation in the value of

money , and the exigencies , at least on some occasions,

' Life of Clarendon, 99. L'Estrange, in a pamphlet printed before

the end of 1(^60, complains that the cavaliers were neglected, the

king betrayed, the creatures of Cromwell, Bradshaw, and St. John
laden with offices and honours. Of the indemnity he says, "That act

made the enemies to the constitution masters in effect of the booty of

three nations, bating the crown and church lands, all which they

might now call their own , while those who stood up for the laws

were abandoned to the comfort of an irreparable but honourable

ruin." He reviles the presbyJerian ministers still in possession , and
tells the king that misplaced lenity was his father's ruin. Kennel's

Register, p. a33. See too in Somers' Tracts, vii. Siy, " The Humble
Representation of the Sad Condition of the King's Party." Also

1> 557.
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of the administration. There could be no apology for

the parsimonious reluctance of the commons to grant

supplies , except the constitutional necessity of rendering

them the condition of redress of grievances ; and in the

present circumstances , satisfied , as they seemed at least

to be , with the securities they had obtained , and ena-

moured of their new sovereign , it was reasonable to

make some further provision for the current expendi-

ture. Yet this was to be meted out with such prudence

as not to place him beyond the necessity of frequent

recurrence to their aid. A committee was accordingly

appointed " to consider of settling such a revenue on

his majesty as may maintain the splendour and grandeur

of his kingly office , and preserve the crown from want

,

and from being undervalued by his neighbours. " By their

report it aj^peared that the revenue of Charles I, from 1687

to 164 1 , had amounted on an average to about goo,oool.
,

of which full 200, oool. arose from sources either not

warranted by law, or no longer available. The house

resolved to raise the present king's income to i,20o,oool.

per annum •, a sum perhaps sufficient in those times for

the ordinary charges of government. But the funds as-

signed to produce this revenue soon fell short of the

parliament calculation. '

One ancient fountain that had poured its stream into

the royal treasury it was now determined to close up for

ever. The feudal tenures had brought with them at the

Commons' Journals, 4 Sept. i66o. Sir Philip Warwick, chan-

cellor of the exchequer, assured Pepys that the revenue fell short by

a fourth of the i,2oo,oool. voted by parliament. See his Diary, March

I, i6fi4- Ralph, however, says, the income in 1662 was i,i20,5931.,

though the expenditure was 1,439,000!. P. 88. It appears probable,

that the hereditary excise did not yet produce much beyond its esti-

mate. Id. p. 20.
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conquest, or not long after, those incidents , as they were

usually called , or emoluments ofsigniory, which remained

after the military character of fiefs had been nearly effa-

ced ; especially the right of detaining the estates of minors

holding in chivalry, without accounting for the profits.This

galling burthen , incomparably more ruinous to the tenant

than beneficial to the lord , it had long been determined

to remove. Charles, at the treaty of Newport , had con-

sented to give it up for a fixed revenue of loo.oool.
;

and this was almost the only part of that ineffectual com-

pact which the present parliament were anxious to com-

plete. The king , though likely to lose much patronage

and influence , and what passed with lawyers for a high

attribute of his prerogative , could not decently refuse

a commutation so evidently advantageous to the aristo-

cracy. No great difference of opinion subsisting as to the

expediency of taking away military tenures , it remained

only to decide from what resources the commutation re-

venue should spring. Two schemes were suggested ^ the

one , a permanent tax on lands held in chivalry ( which ,

as distinguished from those in socage , were alone liable

to the feudal burthens ) •, the other , an excise on beer

and some other liquors. It is evident , that the former

was founded on a just principle
, while the latter trans-

ferred a particular burthen to the community. But the

self-interest which so unhappily predominates even in

representative assemblies , with the aid of the courtiers
,

who knew that an excise increasing with the riches of

the country was far more desirable for the crown than

a fixed land-tax
, caused the former to be carried , though

by the very small majority of two voices'. Yet even

thus, if the impoverishment of the gentry, and dilapi-

' Nuv. ifi6o, i5i to 149. Pari. Hist.
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dation of their eslales ihroiigli the detestahle abuses ol

wardship was , as cannot be doubted , enormously mis-

chievous to the inferior classes , the whole community

must be reckoned gainers by the arrangement , though it

might have been conducted in a more equitable manner.

The statute 11 Car. II. c. a4 > takes away the court of

wards , with all wardships and forfeitures for marriage

by reason of tenure , all primer seisins , and fines for

alienation , aids , escuages , homages , and tenures by

chivalry without exception , save the honorary services

of grand sergeanty, converting all such tenures into com-

mon socage^. The same statute abolishes those famous

rights of purveyance and pre-emption , the fruitful theme

of so many complaining parliaments •, and this relief of

the people from a general burthen may serve in some

measure as an apology for the imposition of the excise.

This act may be said to have wrought an important change

in the spirit of our constitution , by reducing what is em-

phatically called the prerogative of the crown, and which,

by its practical exhibition in these t\yo vexatious exercices

of power , kept up in the minds of the people a more

distinct perception , as well as more awe , of the mo-

narchy , than could be felt in later periods , when it has

become , as it were , merged in the common course of

law , and blended with the very complex mechanism of

our institutions. This great innovation , however , is

properly to be referred to the revolution of i64i , which

put an end to the court of star-chamber , and suspended

the feudal superiorities. Hence with all the misconduct

of the two last Stuarts , and all the tendency towards

arbitrary power that their government often displayed
,

we must perceive that the constitution had put on , in a

very great degree , its modern character during that pe-
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riod ; ihe boundaries of prerogative were better under-

stood ; its pretensions , at least in public , were less enor-

mous •, and not so many violent and oppressive , certainly

not so many illegal , acts were committed towards indivi-

duals , as under the two first of their family.

In fixing upon i,2oo,oool. as a competent revenue

for the crown , the cpmmons tacitly gave it to be under-

stood , that a regular military force was not among the

necessities for which they meant to provide. They looked

upon the army, notwithstanding its recent services , wdth.,

that apprehension and jealousy, which becomes an Eng-

lish house of commons. They were still supporting it by

monthly assessments of ^o,oool. , and could gain no relief

by the king's restoration , till that charge came to an

end. A bill , therefore , was sent up to the lords before

their adjournment in September
,
providing money for

disbanding the land forces. This was done during the

recess ; the soldiers received their arrears with many fair

words of praise , and the nation saw itself , with delight

and thankfulness to. the king, released from its heavy

burthens and the dread of servitude '
. Yet Charles had

too much knowledge of foreign countries , where mo-
narchy flourished in all its plenitude of sovereign power,

under the guardian sword of a standing army , to part

readily with so favourite an instrument of kings. Some
of his counsellors , and especially the duke of York , dis-

suaded him from disbanding the army, or at least advised

his supplying its place by another. The unsettled state of

the kingdom after so momentous a revolution, the danger-

ous audacity of the fanatical party, whose enterprises were

The troops disbanded were fourteen regiments of horse and

eighteen of foot in England : one of horse and four of foot in Scot-

land, besides garrisons. Journals , Nov. 7.
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the more to be guarded against , that they were founded

on no such calculation as reasonable men would form
,

and of which the insurrection of Venner , in November
,

1 660 , furnished an example , did undoubtedly appear a

very plausible excuse for something more of a military

protection to the government than yeomen of the guard

and gentlemen pensioners. General Monk's regiment
,

called the Coldstream , and one other of horse , were ac-

cordingly retained by the king in his service-, another

was formed out of troops brought from Dunkirk ; and

thus began , under the name, of guards, the present re-

gular army of Great Britain '
. In 1 662 these amounted

to about 5ooo men 5 a petty force according to our pre-

sent notions , or to the practice of other European mo-

narchies in that age, yet sufficient to establish an alarming

precedent , and to open a new source of contention be-

tween the supporters of power and those of freedom

.

So little essential innovation had been effected by

twenty years' interruption of the regular government in

the common law or course of judicial proceedings, that

when the king and house of lords were restored to their

places, little more seemed to be requisite than a change

of names. But what was true of the state could not be

applied to the church. The revolution there had gone

much farther , and the questions of restoration and com-

promise were far more difficult.

It will be remembered , that such of the clergy as

steadily adhered to the episcopal constitution had been

expelled from their benefices by the long parliament

,

under various pretexts, and chiefly for refusing to take

the covenant. The new establishment was nominally pres-

Ralph, 35; Life of James, 447 5 Grose's Military Antiquities,

i. 61.

III. 2
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byterian. But ihe piesbylerian discipline and synodical

government were very partially introduced; and, upon

the whole, the church, during the suspension of the an-

cient laws , was rather an assemblage of congregations

than a compact body, having little more unity than re-

sulted from their common dependency on the temporal

magistrate. In the time of Cromwell , who favoured the

independent sectaries , some of that denomination ob-

tained livings-, but very few, I believe, comparatively,

who had not received either episcopal or presbyterian

ordination. The right of private patronage to benefices,

and that of tithes , though continually menaced by the

more violent party, subsisted without alteration. Mean-

while the episcopal ministers, though excluded from legal

toleration along with papists, by the instrument of go-

vernment under which Cromwell professed to hold his

power, obtained, in general, a sufficient indulgence for

the exercise of their function '
. Once indeed , on disco-

very of the royalist conspiracy in i655, he published a

severe ordinance, forbidding every ejected minister or

fellow of a college to act as domestic choplain or school-

master. But this was coupled with a promise to show as

much tenderness as might consist with the safety of the

nation towards such of the said persons as should give

testimony of their good affection to the government
5 and,

in point of fact , this ordinance was so far from being

rigorously observed , that episcopalian conventicles were

openly kept in London ^. Cromwell was of a really to-

' Neal , ,',29, 444.

Id. 471. Pepys's Diaiy, ad init. Even In Oxford, about 3oo epis-

copalians used to meet every Sunday vrith the connivance of Dr.

Owen, dean of Christ Church. Orme's Life of Owen, 188. It is

somewhat bold iu Anglic.Tn writers to complain , as they now and then



CHAP. XI. — CHARLES II. — 1660-73. i.)

lerant disposition, and there had perhaps, on the whole,

heen no period of equal duration wherein the catholics

themselves suffered so little molestation as under the pro-

tectorate '

. It is well known that he permitted the settle-

ment of Jews in England , after an exclusion of nearly

three centuries , in spite of the denunciations of some
bigoted churchmen and lawyers.

The preshyterian clergy, though co-opt^rating in the

king's restoration , experienced very just apprehensions

of the church they had supplanted ^ and this was in fact

one great motive of the restrictions that party was so

anxious to impose on him. His character and sentiments

were yet very imperfectly known in England ; and much
pains were taken on both sides, by short pamphlets, pa-

negyrical or defamatory, to represent him as the best

Englishman and best protestant of the age , or as one
given up to profligacy and popery ^ The caricature

do , of the persecution they suffered at this period , when we con-
sider what had been the conduct of the bishops before , and what it

was afterwards. I do not know that any member of the church of

England was imprisoned under the commonwealth , except for some
political reason ; certain it is that the gaols were not filled with

them.

' The penal laws were comparatively dormant, though two priests

suffered death , one of them before the protectorate. Butler's Mem.
of Catholics, ii. i3. But in i655 Cromwell issued a proclamation for

the execution of these statutes, which seems to have been provoked
by the persecution of the Vaudois. Whitelock tells us he opposed it,

625. It was not acted upon.

Several of these appear in Somers' Tracts, vol. vii. The king's

nearest friends were of course not backward in praising him , though
a little at the expense of their consciences. " In a word," says Hyde
to a correspondent in 1659, " if being the best protestant and the

best Englishman of the nation can do the king good at home, he
must prosper with and by his own subjects." Clar. State Papers, 54i.

Morley says he had been to see judge Hale , who asked him ques-
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likeness was , we must now acknowledge , more true

than the other ^ but at that time it was fair and natural

to dwell on the more pleasing picture. The presbyterians

remembered that he was what tliey called a covenanted

king; that is, that for the sake of the assistance of the

Scots , he had submitted to all the obligations , and taken

all the oaths, they thought fit to impose '. But it was well

known that on the failure of those prospects he had re-

turned to the church of England , and that he was sur-

rounded by its zealous adherents. Charles , in his decla-

ration from Breda
,
promised to grant liberty of con-

science , so that no man should be disquieted or called in

question for differences of opinion in matters of religion

,

which do not disturb the peace of the kingdom , and to

consent to such act of parliament as should be offered

him for confirming that indulgence. But he was silent as

to the church establishment •, and the presbyterian mi-

nisters , who w ent over to present the congratulations of

their body , met with civil language , but no sort of en-

couragement to expect any personal compliance on the

king's part with their mode of worship.

The moderate party in the convention parliament

,

tions about tlie king's character and firmness in the protestant re-

Hgion. Id. 736. Morley's exertions to dispossess men of the notion

that the king and liis brother were inchned to popery are also men-

tioned by Kennet , in his Register, 818 : a book containing very co-

pious information as to this particular period. Yet Morley could

hardly have been without strong suspicions as to both of them.

' He had written in cipher to secretary Nicholas , from St. John-

ston's, Sept. 3, i65o, the day of the battle of Dunbar, "Nothing

could have confirmed me more to the church of England than being

here, seeing their hypocrisy." Supplement to Evelyn's Diary, i33.

The whole letter shows that he was on the point of giving his new
friends the slip; as indeed he attempted soon after, in what was called

the Star Laing, iii. 463.
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ihough not absolutely of" the presbyterian interest , saw

the danger of permitting an oppressed body of church-

men to regain their superiority without some restraint.

The actual incumbents of benefices were on the whole a

respectable and even exemplary class , most of whom
could not be reckoned answerable for the legal defects of

their title. But the ejected ministers of the Anglican

church, who had endured for their attachment to its dis-

cipline, and to the crown , so many years of poverty and

privation , stood in a still more favourable light , and had

an evident claim to restoration. The commons accord-

ingly, before the king's return, prepared a bill for con-

firming and restoring ministers-, with the twofold object

of replacing in their benefices, but without their legal

right to the intermediate profits, the episcopal clergy,

who by ejection or forced surrender had made way for

intruders , and at the same time of establishing the pos-

session , though originally usurped , of those against whom
there was no claimant living to dispute it, as well as of

those who had been presented on legal vacancies '. This

act did not pass without opposition of the cavaliers , who

panted to retaliate the persecution that had afflicted their

church. *

' 12 Car. II. c. 17. It is quite clear that an usurped possession was

confirmed by this act , where the lawful incumbent was dead, though

Burnet intimates the contrary.

^ Pari. Hist. 94. The chancellor, in his speech to the house at

their adjournment in September, gave them to understand that this

bill was not quite satisfactory to the court, who preferred the con-

firmation of ministers by particular letters patent under the great

seal; that the king's prerogative of dispensing with acts of parliament

miglit not grow into disuse. Many got the additional security of such

patents, which proved of service to ihem , when the next parliament

did not think fit to confirm this important statute, Baxter says, p.
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This legal securilv, however, for the enjoyment of

their livings gave no satisfaction to the scruples of con-

scientious men. The episcopal discipline, the Anglican

liturgy and ceremonies having never heen abrogated by

law , revived of course with the constitutional monar-

chy, and brought with them all the penalties that the

act of uniformity and other statutes had inflicted. The

non-conforming clergy threw themselves on the king's

compassion, or gratitude, or policy, for relief. The in-

dependents, loo irreconcileable to the established church

for any scheme of comprehension , looked only to that

liberty of conscience which the king's declaration from

Breda had held forth '. But the presbyterians soothed

themselves with hopes of retaining their benefices by

some compromise with their adversaries. They had never,

generally speaking , embraced the rigid principles of the

Scottish clergy, and were willing to admit what they

called a moderate episcopacy. They off'ered , accordingly,

ron the king's request to know their terms, a middle

scheme, usually denominated Bishop Usher's Model, not

as altogether approving it , but because they could not

hope for any thing nearer to their own views. This con-

sisted, first, in the appointment of a suff"ragan bishop for

each rural deanery , holding a monthly synod of the pres-

a/ji , some got letters patent to turn out the possessors, where the

former incumbents were dead. These must have been to benefices in

the gift of the crown; in other cases, letters patent could have been

of no effect. I have found this confirmed by the Journals, Aug. 27 ,

1660.

' Upon Venner's insurrection, though the sectaries , and especially

the independents, published a declaration of their abhorrence of it

,

a pretext was found for issuing a proclamation to shut up ihe con-

venticles of the anabaptists and quakers, and so worded as to reach

all others Rennet's Register, 357.
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byters within his district \ and , secondly, in an annual dio-

cesan synod of suffragans and representatives of the pres-

byters
, under the presidency of the bishop , and deciding

upon all matters before them by plurality of suffrages '

.

This is, I believe, considered by most competent judges as

approaching more nearly than our own system to the

usage of the primitive church , which gave considerable

influence and superiority of rank to the bishop , w ithout

destroying the aristocratical character and co-ordinate

jurisdiction of the ecclesiastical senate^. It lessened also

Collier, Sfig. 871 ; Baxter, aSi, aSS. The bishops said, in their

answer to the presbyterians' proposals, that the objections against a

single person's administration in the church were equally applicable

to the state. Collier, 872. But this was false, as they well knew, and

designed only to produce an effect at court ; for the objections were

not grounded on reasoning , but on a presumed positive institution.

Besides which the argument cut against themselves : for if the Eng-

lish constitution, or something analogous to it, had been established

in the church, their adversaries would have had all they now asked.

" Stillingfleet's Irenicum. King's Inquiry into the Constitution of

ihe Primitive Church. The former work was published at this time
,

with a view to moderate the jsretensions of the Anglican party, to

which the author belonged, by showing : i. That there are no suffi-

cient data for determining with certainty the form of church-govern-

ment in the apostolical age, or that which immediately followed it;

3. That, as far as we may probably conjecture, the primitive church

was framed on the model of the synagogue; that is, a synod of priests

in every congregation , having one of their own number for a chief

or president; 3. That there is no reason to consider any part of the

apostolical discipline as an invariable model for future ages, and that

much of our own ecclesiastical polity cannot any way pretend to pri-

mitive authority
; 4- That this has been the opinion of all the most

eminent theologians at home and abroad ; 5. That it would be expe-

dient to introduce various modifications , not on the whole much

different from the scheme of Usher. Stillingfleet, whose work is a re-

markable instance of extensive learning and mature judgment at the

age of about twenty-three, thought (it nflerwords to retrarl it in a cer-
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the inconveniences supposed to result from the great

extent ofsome English dioceses. But though such a system

was inconsistent with that parity which the rigid presby-

lerians maintained to he indispensable, and those who
espoused it are reckoned , in a theological division , among

episcopalians , it was , in the eyes of equally rigid church-

men , little better than a disguised presbytery , and a

real subversion of the Anglican hierarchy.

'

The presbyterian ministers , or rather a few eminent

persons of that class
,
proceeded to solicit a revision of

the liturgy, and a consideration of the numerous ob-

jections which they made to certain passages, while they

admitted the lawfulness of a prescribed form. They im-

plored the king also to abolish, or at least not to enjoin

as necessary, some ofthose ceremonies which they scrupled

to use , and which in fact had been the original cause of

their schism ; the surplice , the cross in baptism , the

practice of kneeling at the communion , and one or two

more. A tone of humble supplication pervades all their

language , which some might invidiously contrast with

their unbending haughtiness in prosperity. The bishops

and other Anglican divines, to whom their propositions

were referred , met the offer of capitulation with a scorn-

ful and vindictive smile. They held out not the least

overture towards a compromise.

The king , however , deemed it expedient , during the

tain degree, and towards the latter part of his life, gave into more
high-church politics. It is true that the Irenicum must have been
composed with almost unparalleled rapidity for such a work ; but it

shows, as far as I can judge, no marks of precipitancy. The biogra-

phical writers put its publication in iGSq ; but this must be a mistake

;

no one can avoid perceiving that it could not have passed the press

on the a4th of Marcii , 1660.

' Baxter's Life. Neal.
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continuance of a parliament, the majority of whom were

desirous of union in the church, and had given some

indications of their disposition ' , to keep up the delusion

a Httle longer , and prevent the possible consequences of

despair. He had already appointed several presbyterian

ministers his chaplains , and given them frequent au-

diences. But during the recess of parliament he published

a declaration , wherein , after some compliments to the

ministers of the presbyterian opinion , and an artful ex-

pression of satisfaction that he had found them no ene-

mies to episcopacy or a liturgy , as they had been reported

to be, he announces his intention to appoint a sufficient

number of suffragan bishops in the larger dioceses-, he

promises that no bishop should ordain or exercise any

part of his spiritual jurisdiction without advice and as-

sistance of his presbyters ; that no chancellors or officials

of the bishop should use any jurisdiction over the mi-

nistry , nor any archdeacon without the advice of a coun-

cil of his clergy •, that the dean and chapter of the dio-

cese , together with an equal number of presbyters , an-

nually chosen by the clergy, should be always advising

and assisting at all ordinations , church censures , and

other important acts of spiritual jurisdiction. He declared

also that he would appoint an equal number of divines of

both persuasions to revise the liturgy, desiring that in the

mean time none would wholly lay it aside
,
yet promising

that no one should be molested for not using it till it

should be reviewed and reformed. With regard to cere-

monies , he declared that none should be compelled to

receive the sacrament kneeling , nor to use the cross in

' They addressed the king to call such diviues as he should think

fit to advise with concerning matters of religion. July 20, i66o. Jour-

nals and Pari. Hist.
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baptism , nor lo bow at Uie name of Jesus , nor to wear

tbe surplice , except in tbe royal cbapel and in cathedrals,

nor should subscription to articles not doctrinal be re-

quired. He renewed also bis declaration from Breda, that

no man should be called in question for differences of

religious opinion , not disturbing the peace of the king-

dom. '

Though many of the presbyterian party deemed this

modification of Anglican episcopacy a departure from

their notions of an apostolic church , and inconsistent with

their covenant , the majority would doubtless have ac-

quiesced in so extensive a concession from the ruling

power. If faithfully executed , according to its apparent

meaning, it does not seem that the declaration falls very

short of their own proposal, the scheme of Usher ^. The

high-church men indeed would have murmured had it

been made effectual. Rut such as were nearest the king's

councils well knew that nothing else was intended by it

Pari. Hist. Neal, Baxter, Collier, etc. Burnet .says that Clarendon

had made the king publish ibis declaration; "but tbe liisbops did

not approve of \b'\^; and after tbe service they did that lord in the

Duke of York's marriage, he would not put any hardship on those

who had so signally obliged him." This is very invidious. I know no

evidence that tbe declaration was published at Clarendon's sugges-

tion, except indeed that he was tbe great adviser of tbe crown
;
yet in

some things, especially of this nature, the king seems to have acted

without his concurrence. He certainly speaks of the declaration as if

be did not wholly reli.sh it (Life, yj-) , and does not state it fairly. In

State Trials , vi. ii , it is said to have been drawn up by Morley and

Henchman for the church, Reynolds and Calamy for the dissenters ;

if they disagreed, lords Anglesea and Hollis to decide.

' The chief objection made by the presbyterians, as far as we learn

from Baxter, was , that the consent of presbyters to the bishop's acts

was not promised by the declaration , hut only their advice ; a dis-

tinction not apparently very material in practice, hut bearing per-

haps on the great point of controversy , whether the difference be-
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than to scatter dust in men's eyes, and prevent the inter-

ference of parliament. This was soon rendered manifest,!

when a hill to render the king's declaration effectual was

vigorously opposed hy the courtiers, and rejected on a

second reading by i83 to iSy '. Nothing could more for-

cibly demonstrate an intention of breaking faith with the

presbylerians than this vote. For the king's declaration

was repugnant to the act of uniformity and many other

statutes, so that it could not be carried. into effect with-

out the authority of parliament , unless by means of such

a general dispensing power as no parliament would en-

dure ". And it is impossible to question that a bill for

confirming it would have easily passed through this house

of commons , had it not been for the resistance of the

government.

Charles now dissolved the convention parliament
,

having obtained from it what was immediately neces-

sary , but well aware that he could better accomplish his

tween the two were in order , or in degree. The king would not

come into the scheme of consent ; though they j)ressed him with a

passage out of the Icon Basihke, where his father allowed of it. Life

of Baxter, 276. Some alterations, however, were made in consequence

of their suggestions.

' Pari. Hist. i4r. 162. Clarendon, 76, most strangely observes on

this :
" Some of the leaders brought a bill into the house for the

making that declaration a law , which was suitable to their other acts

of ingenuity to keep the church for ever under the same indulgence

and without any settlement ; which being quickly perceived , there

was no further progress in it." The bill was brought in by sir Mat-

thew Hale.

" Collier, who of course thinks (his declaration an encroachment

on the church, as well as on the legislative power, says, "For this

reason it was overlooked at the assizes and sessions in several places

in the country, where the dissenting ministers were indicted for not

conforming
,
pursuant to the laws in force." P. 8y6. Neal confirms

ibis, 58fi,and Rennet's Register, ^{74.
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objects with another. It was studiously inculcated by the

royalist lawyers , that as this assembly had not been sum-
moned by the king's writ , none of its acts could have any

real validity, except by the confirmation of a true parlia-

ment '

. This doctrine being applicable to the act of in-

demnity left the kingdom in a precarious condition , till

an undeniable security could be obtained , and rendered

the dissolution almost necessary. Another parliament was

called of very different composition from the last. Posses-

sion and the standing ordinances against royalists had

enabled the secluded members of 1648, that is, the

adherents of the long parliament , to stem with some
degree of success the impetuous tide of loyalty in the last

elections , and put them almost upon an equality with

the court. But in the new assembly , cavaliers , and the

jsons of cavaliers , entirely predominated ^ the great fa-

' Life of Clarendon, y^\. A plausible and somewhat dangerous attack

had been made on the authority of this parliament from an opposite

quarter, in a pamphlet writteji by one Drake, under the name of

Thomas Philips, intitled "The Long Parliament Revived," and in-

tended to prove that by the act of the late king, providing that they

should not be dissolved but by the concurrence of the whole legisla-

ture , they were still in existence ; and that the king's demise , which
legally puts an end to a parliament, could not affect one that was
declared permanent by so direct an enactment. This argument seems
by no means inconsiderable; but the times were not such as to per-

mit of technical reasoning. The convention parliament , after ques-

tioning Drake , finally sent up articles of impeachment against him
;

but the lords, after hearing him in his defence, when he confessed

his fault , left him to be prosecuted by the attorney-general. Nothing
more

, probably, took place. Pari. Hist. i45. i5j. This was in Novem-
ber and December 1660 : but Drake's book seems still to have been
in considerable circulation; at least I have two editions of it, both
bearing the date of 1661. The argument it contains is purely legal;

but the aim must have been to serve the presbyterian or parliamenta-

rian cause
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milies , the ancient gentry , the episcopal clergy , resumed

their influence ; the presbyterians and sectarians feared

to have their offences remembered ^ so that we may rather

be surprised that about fifty or sixty who had belonged

to the opposite side found places in such a parliament

,

than that its general complexion should be decidedly

royalist. The presbyterian faction seemed to lie prostrate

at the feet of those on whom they had so long triumphed

,

without any force of arms , or civil convulsion , as if the

king had been brought in against their will. Nor did the

cavaliers fail to treat them as enemies to monarchy

,

though it was notorious that the restoration was chiefly

owing to their endeavours. '

The new parliament gave the first proofs of their dis-

position , by voting that all their members should receive

the sacrament on a certain day according to the rites of

the church of England , and that the solemn league and

covenant should be burned by the common hangman^

.

They excited still more serious alarm by an evident

reluctance to confirm the late act of indemnity, which

the king at the opening of the session had pressed upon

their attention. Those who had suff'ered the sequestrations

' Complaints of insults on the presbyterian clergy were made to

the late parliament. Pari. Hist. 160. The Anglicans inveighed grossly

against them on the score of their past conduct, notwithstanding the

act of indemnity. Rennet's Register, 616. See , as a specimen, South's

sermons, passim.

Journals, 17th of May, i66i. The previous question was moved
on this vote, but lost by 228 to io3 ; Morice , tlie secretary of state,

being one of the tellers for the minority. Monk, I believe, to whom
Morice owed his elevation, did what he could to prevent violent

measures against the presbyterians. Alderman Love was suspended

from sitting in the house , July 3 , for not having taken the sacra-

ment. I suppose that he afterwards conformed ; for he became an ac-

tive member of the opposition.
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and other losses of a vanquislied parly could not endure

to abandon wlial they reckoned a just reparation. But

Clarendon adhered with equal integrity and prudence to

this fundamental principle of the restoration ; and after a

strong message from the king on the suhject, the com-

mons were content to let the hill pass with no new ex-

ceptions '. They gave indeed some relief to the ruined

cavaliers , hy voting 6o,oool. to he distributed among

that class ^ but so inadequate a compensation did not

assuage their discontents.

I have mentioned above , that the late house of cora-

Journals, June ii], etc. Pari. Hist. 209. Life of Clarendon, 71.

Burnet, aSo. A bill discharging the loyalists from all interest exceeding

three per cent, on debts contracted before the wars, passed the com-

mons, but dropped in the other house. The great discontent of this

party at the indemnity continued to show itself in subsequent ses-

sions. Clarendon mentions with much censure, that many private

bills passed about 1662 , annulling conveyances of lands made during

the troubles, p. 163 , i63. One remarkable instance ought to be no-

ticed, as having been greatly misrepresented : At tlie earl of Derby's

seat, of Knowsley in Lancashire, a tablet is placed to commemorate
the ingratitude of Charles II in having refused the royal assent to a

bill which had pai^sed both houses for restoring the son of the earl of

Derby, who had lost his life in the royal cause, to his family estate.

This has been so often reprinted by tourists and novelists, that it

passes currently for a just reproach on the king's memory. It was
however in fact one of his most honourable actions. The truth is, that

the cavalier faction carried through parliament a bill to make void

the conveyances of some manors which lord Derby had voluntarilv

sold before the restoration, in the very face of the act of indemnity,
and against all law and justice. Clarendon , who , together with some
very respectable peers, had protested against this measure in the

upper house
, thought it his duty to recommend the king to refuse

his assent. Lords' Journals, Feb. 6, and May i4, 1(162. There is so

much to blame in both the minister and his master, that it is but fair

to give them credit for that which the pardonable prejudices of the
fan)ily interested have led it to mis-state.
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inons had consented to the exception of Vane and Lambert

from indemnity, on the king's promise that they should

not suffer death. They had lain in the Tower, accord-

ingly, without being brought to tinal. The regicides who

had come in under the proclamation were saved from

capital punishment by the former act of indemnity. But

the present parliament abhorred this lukewarm lenity.

A bill was brought in for the execution of the king's

judges in the Tower, and the attorney-general was re-

quested to proceed against Vane and Lambert '. The

former dropped in the house of lords; but those formi-

dable chiefs of the commonwealth were brought to trial.

Their indictments alleged as overt acts of high treason

against Charles II their exercise of civil and military

functions under the usurping government ; though not

,

as far as appears, expressly directed against the king's

authority, and certainly not against his person. Under

such an accusation many who had been the most earnest

in the king's restoration might have stood at the bar.

Thousands might apply to themselves , in the case of

Vane , the beautiful expressions of ]Mrs. Hutchinson , as

to her husband's feelings at the death of the regicides

,

' Commons' Journals, ist July, x66r. A division took place, No-

vember 26 , on a motion to lay this bill aside, in consideration of the

king's proclamation, which was lost by 124 to 109 : lord Cornbury

(Clarendon's son) being a teller for the Noes. The bill was sent up to

the lords, Jan. 27, 1662. See also Pari. Hist. 217, 225. Some of their

proceedings trespassed upon the executive power, and infringed the

prerogative they laboured to exalt. But long interruption of the due

course of the constitution had made its boundaries indistinct. Thus,

in the convention parliament, the bodies of Cromwell, Bradshaw,

Ireton, and others, were ordered, Dec. 4? on the motion of colonel

Titus , to be disinterred , and hanged on a gibbet. The lords con-

curred in this order; but the mode of address to the king would have

been more regular. Pari. Hist. i5i.
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that he looked on himself as judged in their judgment,

and executed in their execution. The stroke fell upon

one , the reproach upon many.

The condemnation of sir Henry Vane was very ques-

tionable , even according to the letter of the law. It was

plainly repugnant to its spirit. An excellent statute enacted

under Henry MI , and deemed by some great writers to

be only declaratory of the common law, but occasioned

,

no doubt , by some harsh judgments of treason which had

been pronounced during the late competition of the houses

of York and Lancaster, assured a perfect indemnity to

all persons obeying a king for the time being , however

defective his title might come to be considered when

another claimant should gain possession of the throne. It

established the duty of allegiance to the existing govern-

ment upon a general principle •, but in its terms it certainly

presumed that government to be a monarchy. This fur-

nished the judges upon the trial ofVane with a distinction

of which they willingly availed themselves. They pro-

ceeded , however, beyond all bounds of constitutional

precedents and of common sense , when they determined

that Charles the Second had been king de facto as w ell as

de jure from the moment of his father's death , though
,

in the words of their senseless sophistry, " kept out of

the exercise of his royal authority by traitors and rebels."

He had indeed assumed the title during his exile , and had

granted letters patent for different purposes, which it

was thought proper to hold good after his restoration
;

thus presenting the strange anomaly, and as it were con-

tradiction in terms , of a king who began to govern in the

twelfth year of his reign. But this had not been the usage

of former tiipes. Edward IV, Richard III, Henry VII,

had dated their instruments either from their proclama-
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tion , or at least from some act of possession. The ques-

tion was not whether a right to the crown descended

according to the laws of inheritance •, but whether such a

right , divested of possession, could challenge allegiance

as a bounden duty by the law of England. This is ex-

pressly determined in the negative by Lord Coke in his

third Institute , who maintains a king " that hath right

,

and is out of possession ," not to be within the statute of

treasons. He asserts also that a pardon granted by him
would be void ; which by parity of reasoning must extend

to all his patents '
. We may consider therefore the execu-

tion of ^ ane as one of the most reprehensible actions of

this bad reign. It not only violated the assurance of in-i

demnity, but introduced a principle of sanguinary pros-;

criplion , which would render the return of what is called

legitimate government under any circumstances an into-

lerable curse to a nation.^

The king violated his promise by the execution of Vane,

as much as the judges strained the law by his conviction.

He had assured the last parliament , in answer to their

address, that if Vane and Lambert should be attainted by

law, he would not suffer the sentence to be executed.

Though the present parliament had urged the attorney-

general to bring these delinquents to trial , they had never,

y an address to the king
,
given him a colour for retract-

ing his promise of mercy. It is worthy of notice, that

Clarendon does not say a syllable about Vane's trial

;

which atfords a strong presumption that he thought it a

breach of the act of indemnity. But we have on record a

' 3 Inst. 7. This appears to have been held in Bagot's case, 9 Edw.

4. See also Higden's View of the English Constitution, 1709.

'Foster, in his Discourse on High Treason, evidently intimates

that he thought the conviction of Vane unjustifiable.

III. 3
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remarkable letter of the king to his minister, wherein he

expresses his resentment at Vane's bold demeanour during

his trial , and intimates a wish for his death , though with

some doubts whether it could be honourablv done '

.

Doubts of such a nature never lasted long with this

prince ; and Vane suffered the week after. Lambert
,

whose submissive behaviour had furnished a contrast

with that of Vane , was sent to Guernsey, and remained

a prisoner for thirty years. The royalists have spoken of

Vane with extreme dislike •, yet it should be remembered

,

that he was not only incorrupt , but disinterested , in-

flexible in conforming his public conduct to his principles,

and averse to every sanguinary or oppressive measure :

qualities not very common in revolutionary chiefs , and

which honourably distinguish him from the Lamberts

and Haslerigs of his party. '^

No time was lost , as might be expected from the temper

of the commons , in replacing the throne on its constitu-

tional basis after the rude encroachments of the long par-

liament. They declared that there was no legislative power

in either or both houses without the king ; that the league

" The relation that has been made to me of sir H. Yane's carriage

yesterday in the Hall is the occasion of this letter, which , if I am
rightly informed, was so insolent, as to justify all he had done;

acknowledging no supreme power in England but a parliament , an

many things to that purpose. You have had a true account of all;

and if he has given new occasion to be hanged, certainly he is too

dangerous a man to let live, if we can honestly put him out of the

way. Think of this, and give me some account of it to-morrow, till

when I have no more to say to you. C." Indorsed in lord Clarendon's

hand. "The king, June 7, 1662." Vane was beheaded June 14.

Burnet (note in Oxford edition, p. 164.) Harris's Lives, v. Sa.

' Vane gave up the profits of his place as treasurer of the navy

,

which , according to his patent, would have amounted to 3o,oool. per

ann. if we may rely on Harris's Life of Cromwell , p. sifio.
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and covenant was unlawfully imposed ; that the sole

supreme command ot" the militia , and of all forces by

sea and land, had ever been by the laws of England the

undoubted right of the crown •, that neilher house of par-

liament could pretend to it, nor could lawfully levy any

war offensive or defensive against his majesty '. These last

words appeared to go to a dangerous length and to sanction

the suicidal doctrine of absolute non-resistance. They

made the law of high treason more strict during the king's

life, in pursuance ofa precedent in the reign ofElizabeth ^.

They restored the bishops to their seats in the house of

lords •, a step which the last parliament would never have

been induced to take , but which met with little opposition

from the present^. The violence that had attended their

exclusion seemed a sufficient motive for rescinding a sta-

tute so improperly obtained , even if the policy of main-

taining the spiritual peers were somewhat doubtful. The
remembrance of those tumultuous assemblages which had

overawed their predecessors in the winter of 164 1 , and

at other times
,
produced a law against disorderly petitions.

This statute provides that no petition or address shall be

presented to the king or either house of parliament bv

more than ten persons , nor shall any one procure above

twenty persons to consent or set their hands to anv

petition for alteration of matters established by law in

church or state , unless with the previous order of three

' 1 3 Car. II. c. i and 6. A bill for settling the militia had been

much opposed in the convention parliament , as tending to bring in

martial law. Pari. Hist. iv. i45. It seems to have dropped.

' C. I.

' C. 2. The only opposition made to this was in the house of lords

by the earl of Bristol and some of the Roman catholic party, who
thought the bishops would not be brought into a toleration of their

religion. Life of Clarendon
, p. i38.



36 THE CONSTITUTIONAL HISTORY OF ENGLAND.

justices of the county, or the major part of the grand

jury. '

Thus far the new parliament might be said to haye

acted chiefly on a principle of repairing the breaches

recently made in our constitution , and of re-establishing

the just boundaries of the executive power : nor would

much objection haye been offered to their measures, had

they gone no farther in the same course. The act fo r

regulating corporations is much more questionable . and

displayed a determination to exclude a considerable por-

tion of the community from their ciyil rights. It enjoined

all magistrates and persons bearing offices of trust in cor-

porations to swear, that they belieyed it unlawful . on any

pretence whateyer, to take arms against the king . and

that they abhorred the traitorous position of bearing arms

by his authority against his person , or against those that

are commissioned by him. They were also to renounce

all obligation arising out of the oath called the solemn

lea^e and covenant : in case of refusal , to be immediately

remoyed from office. Those elected in future were , in

addition to the same oaths , to have received the sacra-

ment within one vear before their election . according to

the rites of the English church '. These provisions struck

at the heart of the presbyterian party, whose strength lav

in the little oligarchies of corporate towns , which directly

or indirectly returned to parliament a very large proper-<
* i3 Car. II. sess. s. c. i. This bill did not pass without a strong

opposition in the commons. It was carried at last bj 182 to 77, Jour-

nals, July 5; but on a previous division for its commitment the num-
bers were i85 to i36. June ao. Pnrane was afterwards reprimanded

by the speaker for publishing a pamphlet against this act, Julv i5
;

bat his courage had now forsaken him , and he made a submissive

apology, though the censure was pronounced in a very harsh manner.
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lion of its members. Yet it rareiv happens that a political

faction is crushed bv the terrors of an oath. Many of the

more rigid presbvterians refused the conditions imposed

by this act . but the majority found pretexts for qualifying

themselves.

It could not vet be said . that this loval assembly had
j

meddled with those safeguards of public liberty which

had been erected bv their great predecessors en 1641
-j

The laws that Falkland and Hampden had combined to

provide . those bulwarks against the ancient exorbitance

of prerogative . stood unscathed . threatened from afar ,

but not vet betraved bv the garrison. But one of these

,

the bill for triennial parhaments . wounded the pride of

royaltv. and gave scandal to its worshippers ; not so much
on account of its object . as of the securities provided

against its violation. If the king did not summon a fresh

parliament within three years after a dissolution , the

peers were to meet and issue writs of their own accord ;

if thev did not within a certain time perform this dutv.

the sherifis of every countv were to take it on themselyes;

and in default of all constituted authorities . the electors

might assemble without anv regular summons . to choose

representatives. It was manifest that the king must have-

taken a fixed resolution to trample on a fundamental law,

betore these irregular and tumultuous modes of redress

could be called into action ; and that the existence of

such provisions could not in anv degree weaken or en-

danger the legal and limited monarchy. But the doctrine

of passive obedience had now crept from the Jhomiiies

into the statute-book; the parliament had not scrupled

to declare the unlawfulness of defensive war against the

king s person : and it was but one step more to take away

all direct means of counteracliug his pleasure. Bills were
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accordingly more than once ordered to be brought in tor

repealing the triennial act •, but no further steps were

taken till the king thought it at length necessary , in the

year 1664, to give them an intimation of his desires '.

A vague notion had partially gained ground , that no

parliament, by virtue of that bill , could sit for more

than three years. In allusion to this , he told them , on

opening the session of 1664, that he "had often read

over that bill; and though there was no colour for the

fancy of the determination of the parliament
,

yet he

would not deny , that he had always expected them to

consider the wonderful clauses in that bill , which passed

in a time very uncareful for the dignity of the crown or

the security of the people. He requested them to look

again at it. For himself , he loved parliaments •, he was

much beholden to them ; he did not think the crown

could ever he happy without frequent parliaments. But

assure yourselves ,
" he concluded, " if I should think

otherwise , I would never suffer a parliament to come

together by the means prescribed by that bill. " ^

So audacious a declaration , equivalent to an avowed

design, in certain circumstances of preventing the execu-

tion of the laws by force of arms, was never before heard

from the lips of an English king ; and would , in any

other limes , have awakened a storm of indignation from

the commons. They were, however, sufficiently com-

pliant to pass a bill for the repeal of that which had been

enacted with unanimous consent in i64i , and had been

hailed as the great palladium of constitutional monarchy.

The preamble recites the said act to have been " in de-

' Journals, 3d April , ifiGa; lolli March, i663.,

* Pari. Hist. 289. Clarendon speaks very unjustly of the triennial

act, forgetting that he had himself concurred in it. P. 221.



CHAP. XI. — CHARLES II. — 1660-73. ?><)

rogation of his majesty's just rights and prerogative,

inherent in the imperial crown of this realm , for the^

calling and assembling of parliaments. " The bill then

repeals and annuls every clause and article in the fullest

manner
^
yet , with an inconsistency not unusual in our

statutes, adds a provision that parliaments shall not in

future be intermitted for above three years at the most.

This clause is evidently framed in a different spirit from

the original bill , and may be attributed to the influence

of that party in the house , w hich had begun to oppose

the court, and already showed itself in considerable

strength '
. Thus the effect of this compromise was , that

the law^ of the long parliament subsisted as to its prin-

ciple , without those unusual clauses which had been

enacted to render its observance secure. The king assured

them , in giving his assent to the repeal , that he would

not be a day more without a parliament on that account.

But the necessity of those securities , and the mischiefs

of that false and servile loyalty which abrogated them
,

became manifest at the close of the present reign : nearly

four years having elapsed between the dissolution of

Charles's last parliament and his death.

Clarendon , the principal adviser , as yet , of the king

since his restoration ( for Southampton rather gave repu-

tation to the administration , than took that superior

influence which belonged to his place of treasurer )

,

has thought fit to stigmatize the triennial bill with the

epithet of infamous. So wholly had he divested himself

* 16 Car. II. c. I. We find by the Journals that some divisions

took place during the passage of this bill, and though, as far as ap-

pears, on subordinate points, yet probably springing from an oppo-

sition to its principle. March 28, 1664. There was by this time a re-

gular party formed against the court.
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of the sentiments he entertained at the beginning of tlie

long parliament , that he sought nothing more ardently

than to place the crown again in a condition to commit

those abuses and excesses , against which he had once so

much inveighed. " He did never dissemble ,
" he says,

" from the time of his return with the king, that the late

rebellion could never be extirpated and pulled up by the

roots , till the king's regal and inherent power and pre-

rogative should be fully avowed and vindicated , and till

the usurpations in both houses of parliament , since the

year i64o, were disclaimed and made odious •, and many

other excesses , which had been affected by both before

that time under the name of privileges, should be res-

trained or explained. For all which reformation the

kingdom in general was very well disposed , when it

pleased God to restore the king to it. The present parlia-

ment had done much , and would willingly have prose-

cuted the same method , if they had had the same advice

and encouragement ' .
" I can only understand these

words to mean , that they might have been led to re-

peal other statutes of the long parliament besides the

triennial act , and that excluding the bishops from the

house of peers-, but more especially to have restored the

two great levers of prerogative , the courts of star-cham-

ber and high- commission. This would indeed have

pulled up by the roots the work of the long parliament

,

which , in spite of such general reproach , still conti-

nued to shackle the revived monarchy. There had indeed

been some serious attempts at this in the house of lords

during the session of 1 66 1-2. We read in the Journals ^,

that a committee was appointed to prepare a bill for re-

• P. 383.

' Lords' Journals, 7,3d and 24th Tan. 1662.
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pealing all acts made in the parliament begun the 3d

day of November, 1640 , and for re-enacting such of

them as should be thought fit. This committee some

time after ' reported their opinion ,
" that it was fit for

the good of the nation , that there be a court of like

nature to the late court called the star-chamber ,
but

desired the advise and direction of the house in these

particulars following : Who should be judges? What

matters should they be judges of? By what manner of

proceedings should they act ? " The house , it is added ,

thought it not fit to give any particular directions there-

in , but left it to the committee to proceed as they

would. It does not appear that any thing further was done

in this session ; but we find the bill of repeal revived

next year ^. It is , however , only once mentioned. Per-

haps it may be questionable , whether , even amidst the

fervid loyalty of 1661 , the house of commons would

have concurred in re-establishing the star - chamber.

They had taken marked precautions in passing an act for

the restoration of ecclesiastical jurisdiction , that it should!

not be construed to restore the high-commission court

,

or to give validity to the canons of i64o , or to enlarge

in any manner the ancient authority of the church ^. A
tribunal still more formidable and obnoxious would

hardly have found favour with a body of men , who, as

their behaviour shortly demonstrated , might rather be

taxed with passion and vindictiveness towards a hostile

faction , than a deliberate willingness to abandon their

English rights and privileges.

The striking characteristic of this parliament was a zeal-

' 1 3th Feb.

' igthMarch, i663.

' i3 Car. II. c. la.



4:* THE CONSTITUTIONAL HISTORY OF ENGLAND,

ous and intolerant attachment to the established church ,

not losing an atom of their aversion to popery in their

Abhorrence of protestant dissent. In every former parlia-

ment since the reformation , the country party (if I may
use such a word by anticipation for those gentlemen of

landed estates who owed their seats, to their provincial

importance , as distinguished from courtiers , lawyers ,

and dependants on the nobility) , had incurred with

rigid churchmen the reproach of puritanical affections.

They were implacable against popery , but disposed to

far more indulgence with respect to non - conformity

,

than the very different maxims of Elizabeth and her suc-

cessors would permit. Yet it is obvious that the puritan

commons of James I , and the high-church commons of

Charles II , were composed , in a great measure , of the

same families , and entirely of the same classes. But as

the arrogance of the prelates had excited indignation
,

and the sufferings of the scrupulous clergy begot sym-

pathy in one age , so the reversed scenes of the last

twenty years had given to the former , or their adhe-

rents , the advantage of enduring oppression with humi-

lity and fortitude , and displayed in the latter , or at least

many of their number , those odious and malevolent

qualities which adversity had either concealed or ren-

dered less dangerous. The gentry, connected for the most

part by birth or education with the episcopal clergy ,

could not for an instant hesitate between the ancient

establishment , and one composed of men whose elo-

quence in preaching was chiefly directed towards the

common people , and pre - supposed a degree of enthu-

siasm in the hearer which the higher classes rarely

possessed. They dreaded the wilder sectaries, foes to

property, or at least to its political influence, as much
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as to the regal constitution; and not unnaturally, though

without perfect fairness, confounded the preshyterian

or moderate non-conformist in the motley crowd of fana-

tics, to many of whose tenets he , at least, more approxi-

mated than the church of England minister.

There is every reason to presume , as I have already

remarked , that the king had no intention but to deceive

the presbyterians and their friends in the convention

parliament by his declaration of October, 1660 '. He

proceeded , after the dissolution of that assembly , to fill

up the number of bishops , who had been reduced to

nine , but with no further mention of suffragans , or of

the council of presbyters , which had been announced

in that declaration ". It does, indeed, appear highly

probable , that this scheme of Usher would have been

found inconvenient and even impracticable ^ and reflect-

' Clarendon , in his Life , p. 149 , says, that the king " had received

the preshyterian ministers with grace; and did helieve that he should

work upon them by persuasions, having been well acquainted with

their common arguments by the conversation he had had in Scotland,

and was very able to confute them." This is one of the strange absurd-

ities into which Clarendon's prejudices hurry him in almost every

page of his writings, and more especially in this continuation of his

Life. Charles, as his minister well knew, could not read a common

Latin book (Clarendon State Papers, iii. 567.) , and had no manner of

acquaintance with theological learning, unless the popular argument

in favour of popery is so to be called
;
yet he was very able to con-

fute men who had passed their lives in study, on a subject involving

a considerable knowledge of Scripture and the early writers in their

original languages.

' Clarendon admits that this could not have been done till the for-

mer parliament was dissolved. 97. This means, of course, the sup-

position that the king's word was to be broken. " The malignity

towards the church ," he says, *' seemed increasing, and to be greater

than at the coming in of the king." Pepys, in his Diary, has several

sharp remarks on the misconduct and unpopularity of the bishop.s

,
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ing men would perhaps be apt to say , that the usage of

primitive antiquity , upon which all parties laid so much
stress , was rather a presumptive argument against the

adoption of any system of church -government, in cir-

cumstances so widely different , than in favour of it. But
inconvenient and impracticable provisions carry with

them their own remedy 5 and the king might have res-

pected his own word , and the wishes of a large part of

the church
, without any formidable danger to episcopal

authority. It would have been , however , too flagrant

a breach of promise ( and yet hardly greater than

that just mentioned) if some show had not been made
of desiring a reconciliation on the subordinate details of

religious ceremonies and the liturgy. This produced a

conference held at the Savoy, in May, 1661 , between

twenty-one Anglican and as many presbyterian divines :

the latter were called upon to propose their objections
;

though himself an episcopalian even before the restoration. " The
clergy are so high , that all people I meet with do protest against their

practice." Angust 3i, 1660. " I am convinced in my judgment , that

the present clergy will never heartily go down with the generality

of the commons of England, they have been so used to liberty and
freedom , and they are so acquainted with the pride and debauchery

of the present clergy. He [Mr. Blackburn, a non -conformist] did

give me many stories of the affronts which the clergy receive in all

parts of England from the gentry and ordinary persons of the parish."

November 9, i663. The opposite party had recourse to the old

weapons of pious fraud. I have a tract containing twenty-seven in-

stances of remarkable judgments, all between June, 1660, and April,

1661, which befell divers persons for reading the common prayer,

or, the more common offence , reviling godly ministers. This is in-

titled Annus Mirabilis ; and , besides the above twenty-seven, attests

so many prodigies, that the name is by no means misapplied. The
bishops made large fortunes by filling up leases. Burnet, a6o. And
Clarendon admits them to have been too rapacious, though he tries

<n extenuate. I*. 48.
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it being the part of the others to defend. They brought

forward so long a list as seemed to raise little hope of

agreement. Some of these objections to the service , as

may be imagined , were rather captious and hypercritical

,

yet in many cases they pointed out real defects. As to

ceremonies , they dwelt on the same scruples as had from

the beginning of Elizabeth's reign produced so unhappy

a discordance , and had become inveterate by so much

persecution. The conference was managed with grea|

mutual bitterness and recrimination •, the one parly sti-»^

mulated by vindictive hatred and the natural arrogance'^

of power ; the other irritated by the manifest design of
|

breaking the king's faith , and probably by a sense of;

their own improvidence in ruining themselves by his'

restoration. The chief blame, it cannot be dissembled
,

ought to fall on the churchmen. An opportunity was

afforded of healing, in a very great measure, that schism

and separation which , if they are to be believed , is one

of the worst evils that can befall a christian community.

They had it in their power to retain or to expel a vast

number of worthy and laborious ministers of the gospel

,

with whom they had , in their own estimation , no es-

sential ground of difference. They knew the king ,
and

consequently themselves , to have been restored with ( I

might almost say by) the strenuous co-operation of those

very men who were now at their mercy. To judge by

the rules of moral wisdom , or of the spirit of Christian-

ity ( to which , notwithstanding what might be satiri-

cally said of experience , it is difficult not to think we

have a right to expect that a body of ecclesiastics should

pay some attention) , there can be no justification for ^

the Anglican party on this occasion. They have certainly

one apology, the best very frequently that can be offered
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for human infirmily ^ tliey had sustained a long and

unjust exclusion from the emoluments of their profession,

which hegot a natural dislike towards the memhers of the

sect that had profiled at their expense , though not , in

general, personally responsible for their misfortunes.
'

The Savoy conference broke up in anger, each party

more exasperated and more irreconcileable than before.

This , indeed , has been the usual consequence of attempts

tgj. bring men to an understanding on religious differences

by explanation or compromise. The public is apt to ex-

pect too much from these discussions •, unwilling to believe

either that those who have a reputation for piety can be

The fullest account of this conference, and of all that passed as to

the comprehension of the prcsbyterians , is to be read in Baxter,

whom Neal has abridged. Some allowance must, of course, be made
for the resentment of Baxter; but his known integrity makes it impos-
sible to discredit the main part of his narration. Nor is it necessary to

rest on the evidence of those who may be supposed to have the

prejudices of dissenters. For bishop Burnet admits, that all the concern
which seemed to employ the prelates' minds , was not only to make
no alteration on the prcsbyterians' account, but to straighten the

terras of conformity far more than before the war. Those, however,
who would see what can be said by writers of high-church principles,

may consult Rennet's History of Charles II, p. aSa, or Collier,

p. 878. One little anecdote may serve to display the spirit with which
the Anglicans «came to the conference. Upon Baxter's saying, that

their proceedings would alienate a great part of the nation, Stearne,
bishop of Carlisle, observed to his associates : " He will not say
kingdom, least he should acknowledge a king. " Baxter, p. 338. This
was a very malignant reflection on a man who was well known never
to have been of the republican parly. It is true that Baxter seems to
have thought, in ifiSij, that Hicliard Cromwell would have served the
turn better than Charles Stuart; and, as a presbyterian , he thought
very rightly. See p. 207, and part iii. p. 71. But preaching before the
parliament, April 3o, 1660, he said it was none of our differences
whether we should be loyal to our king; on that all were agreed.
P. 117.
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wanting in desire to find the truth , or that those who are

esteemed for ability can miss it. And this expectation is

heightened by the language rather too strongly held by

moderate and peaceable divines, that little more is re-

quired than an understanding of each other's meaning, to

unite conflicting sects in a common faith. But as it gene-

rally happens that the disputes of theologians , though far

from being so important as they appear to the narrow

prejudices and heated passions of the combatants, are not

wholly nominal , or capable of being reduced to a com-
mon form of words , the hopes of union and settlement

vanish upon that closer inquiry which conferences and

schemes of agreement produce. And though this may
seem rather applicable to speculative controversies , than

to such matters as were debated between the church and

the presbyterians at the Savoy conference , and which are

in their nature more capable of compromise than arti-

cles of doctrine
,
yet the consequence of exhibiting the

incompatibility and reciprocal alienation of the two par-

ties in a clearer light was nearly the same.

A determination having been taken to admit of no ex-

tensive comprehension , it was debated by the govern-

ment whether to make a few alterations in the liturgy, or

to restore the ancient service in every particular. The for-

mer advice prevailed , though with no desire or expect-

ation of conciliating any scrupulous persons by the

amendments introduced '
. These were by no means nu-

' Life of Clarendon , 1 47. He observes that the alterations made did

not reduce one of the opposite parly to the obedience of the church.

Now, in the first place, he could not know this; and, in the next^

he cenceals from the reader, that, on the whole matter, the changes

made in the liturgy were more likely to disgust than to conciliate.

Thus the puritans having always objected to the number of saints'

days, the bishops added a few more; and the former having given
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merous , and in some instances rather chosen in order to

irritate and mock the opposite party, than from any

compliance with their prejudices. It is indeed very pro-

bable , from the temper of the new parliament , that they

fwould not have come into more tolerant and healing

measures. When the act of uniformity was brought into

the house of lords , it proved not only to restore all the

ceremonies and other matters to which objection had

been taken , but to contain fresh clauses more intolerable

than the rest to the presbyterian clergy. One of these

enacted , that not only every beneficed minister, but fel-

low of a college , or even schoolmaster, should declare

his unfeigned assent and consent to all and every thing

contained in the book of common prayer '. These words,

however capable of being eluded and explained away, as

such subscriptions always are , seemed to amount , in

common use of language , to complete approbation of an

entire volume , such as a man of sense hardly gives to

any book , and which , at a time when scrupulous per-

sons were with great difficulty endeavouring to reconcile

themselves to submission
,
placed a new stumbling-block

in their way, which , without abandoning their integrity,

they found it impossible to surmount.

very plausible reasons against the apocryphal lessons in the daily

service , the others inserted the legend of Bel and the Dragon , for no

other purpose than to show contempt of their scruples. The al-

tenitions may be seen in Kennet's Register, 585. The most important

was the restoration of a rubric inserted in the communion service

under Edward VI , but left out by Elizabeth , declaring against any

corporal presence in the Lord's supper. This gave offence to some of

those who had adopted that opinion, especially the duke of York,

and perhaps tended to complete his alienation from the Anglican

church. Burnet, i. i83.

' i3 and 1 4 Car. II. c. iv. §. 3.
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The malignity of those who chiefly managed church i

affairs at this period displayed itself in another innovation^

tending to the same end. It had been not unusual from

the very beginnings of our reformation, to admit mi-

nisters ordained in foreign protestant churches to bene-

fices in England. No re-ordination had ever been prac-

tised with respect to those who had received the impo-

sition of hands in a regular church ^ and hence it appears

,

that the church of England , whatever tenets might lat-

terly have been broached in controversy, did not con-

sider the ordination of presbyters invalid. Though such

ordinations as had taken place during the late troubles
,

and by virtue of which a great part of the actual clergv

were in possession , were evidently irregular on the sup-

position that the English episcopal church was then in

existence
•, yet if the argument from such great con-

venience as men call necessity was to prevail , it was
surely worth while to suffer them to pass without question

for the present , enacting provisions , if such were re-

quired, for the future. But this did not fall in with the

passion and policy of the bishops , who found a pretext

for their worldly motives of action in the supposed divine

right and necessity of episcopal succession ; a theory na-

turally more agreeable to arrogant and dogmatical ec-

clesiastics than that of Cranmer, who saw no intrinsic dif-

ference between bishops and priests 5 or of Hooker, who
thought ecclesiastical superiorities , like civil , subject to

variation
; or of Stillingfleet , who had lately pointed out

the impossibility of ascertaining beyond doubtful con-

jecture the real constitution of the apostolical church
,

' from the scanty, inconclusive testimonies that either scrip-

ture or antiquity furnish. It was therefore enacted in the sta-

tute for uniformity, that ngperson should hold any pre-

III. 4



i

5o THE CONSTITUTIONAL HISTORY OF ENGLAND,

ferment in England , wilhout having received episcopal

ordinatioii. Tliere seems to be little or no objection to

this provision , if ordination be considered as a ceremony

of admission into a particular society ; but according to

the theories which both parties had embraced in that age

,

it conferred a sort of mysterious indelible character,

which rendered its repetition improper. '

The new act of uniformity succeeded to the utmost

wishes of its promoters. It provided that every minister

should, before the feast of St. Bartholomew, 1662,

publicly declare his assent and consent to every thing

contained in the book of common prayer, on pain of being

ipso facto deprived of his benefice ^. Though even the

' Life of Clarendon, i5a. Bnrnet, a56. Morley, afterwards bishop

of Winchester , was engaged just before the restoration in negotia-

ting with the presbyterians. They stuck out for the negative voice of

the council of presbyters , and for the validity of their ordinations.

Clar. State Papers
, 727. He had two schemes to get over the dif/i-

cully; one to pass them over sub silentio; the other, a hypothetical

re-ordination, on the supposition that something might have been

wanting before , as the church of Rome practises about rebaptization.

The former is a curious expedient for those who pretended to think

presbyterian ordinations really null. Id. 738.
" The day fixed upon suggested a comparison which, though

severe, was obvious. A modern writer has observed on this, " They
were careful not to remember that the same day, and for the same

reason, because the tithes were commonly due at Michaelmas, had

been appointed for the former ejectment , when four times as many
of the loyal clergy were deprived for fidelity to their sovereign.

"

Southey's Hist, of the Church, ii. 467. That the day was chosen in

order to deprive the incumbent of a whole year's tithes, Mr. Soulhey

has learned from Burnet , and it aggravates the cruelty of the proceed-

ing— but where has he found his precedent i* The Anglican clergy

were ejected for refusing the covenant at no one definite period, as,

on recollection, Mr. S. would be aware; nor can I find any one
parliamentary ordinance in Husband's Collection that mentions St^

Bartholomew's day. There was a precedent indeed in that case, which
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long parliament had reserved a fifth of the profits to those

who were ejected for refusing the covenant, no mercy

could be obtained from the still greater bigotry of the

present 5 and a motion to make that allowance to non-

conforming ministers was lost by 94 to 8^ '
. The lords

had shown a more temperate spirit , and made several

alterations of a conciliating nature. They objected to

extending the subscription required by the act to school-

masters. But the commons urged in a conference the

force of education , which made it necessary to take care

for youth. The upper house even inserted a proviso,

allowing the king to dispense with the surplice and the sign

of the cross •, but the commons resolutely withstanding

this and every other alteration , they were all given up ^.

Yet next year , when it was found necessary to pass an

act for the relief of those who had been prevented in-

voluntarily from subscribing the declaration in due time
,

a clause was introduced , declaring that the assent and

consent to the book of common prayer required by the

said act should be understood only as to practice and

obedience , and not otherwise. The duke of York and

twelve lay peers protested against this clause , as des-

tructive to the church of England as now established
5

and the commons vehemently objecting to it, the par-

tisans of moderate councils gave way as before ^. When

the government of Charles did not choose to follow. One-fifth of the

income had heen reserved for the dispossessed imcumbents.

' Journals, April 26. This mav perhaps have given rise to a

mistake we find in Neal, 624, that the act of uniformity only passed

by 186 to 180. There was.no division at all upon the bill except that I

have mentioned.

^ The report of the conference, Lords' Journals, 7th May, is al-

together rather curious.

^ Lords' Journals, 25th and 27th July, ifi63. Ralph , 58.
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ihe day of St. Bartholomew came , about 2000 persons

resigned their preferments rather than stain their con-

sciences by compliance — an act to whicli the more li-

beral Anglicans , after the bitterness of immediate passions

had passed away , have accorded that praise which is due

to heroic virtue in an enemy. It may justly be said , that

ihe episcopal clergy had set an example of similar magna-

nimity in refusing to take the covenant. Yet as that was

partly of a political nature, and those who were ejected

for not taking it might hope to be restored through the

success of the king's arms , I do not know that it was al-

together so eminent an act of self-devotion as the presby-

lerian clergy displayed on St. Bartholomew's day. Both of

them afford striking contrasts to the pliancy of the English

church in the greater question of the preceding century,

and bear witness to a remarkable integrity and consistency

of principle.
'

No one who has any sense of honesty and plain dealing

' Neal, 6^5 — 636. Baxter told Burnet, as the latter says, p. i85,

that not above 3oo would have resigned , had the terms of the king's

declaration been adhered to. The blame, he goes on, fell chiefly on

Sheldon. But Clarendon was cliarged with entertaining the presby-

terians with good words, wliile he was giving way to the bishops.

See also p. 268. Baxter puts the number of the deprived at 1800. Life,

38^- And it has generally been reckoned about 2000, though Burnet

says it has been much controverted. If indeed we can rely on Calamy's

account of the ejected ministers, abridged by Palmer under the title

of the Non-conformist's Memorial, the number must have been full

2400. Kennef, however (Register, 807), notices great mistakes of

Calamy in respect only to one diocese, that of Peterborough. Pro-

bably both in this collection, and in that of Walker on the other side
,

as in all mart;sTologics , there are abundant errors; but enough will

remain to afford memorable examples of conscientious suffering; and

we cannot read without indignation Kennet's endeavours, in the

conclusion of this volume, to extenuate the praise of the deprived

presbvterians by captious and unfair arguments.
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can pretend that Charles did not violate the spirit of his

declarations , both that from Breda , and that which he

published in October, 1660. It is idle to say, that those

declarations were subject to the decision of parliament

,

as if the crown had no sort of influence in that assembly,

nor even any means of making its inclinations known.

He had urged them to confirm the act of indemnity,,

wherein he thought his honour and security concerned :

Avas it less easy to obtain , or at least to ask for their

concurrence in a comprehension or toleration of the

presbyterian clergy ? Yet after mocking those persons

with pretended favour, and even offering bishoprics to

some of their number , by way of purchasing their de-

fection , the king made no effort to mitigate the provi-

sions of the act of uniformity ; and Clarendon stre-

nuously supported them through both houses of parlia-

ment '. This behaviour in the minister sprung from real

bigotry and dislike of the presbyterians 5 but Charles

was influenced by a very diff'ercnt motive , which had

become the secret spring of all his policy. This requires

to be fully explained.

Charles , during his misfortunes , had made repeated

promises to the pope and the great catholic princes of

relaxing the penal laws against his subjects of that reli-

gion— promises which he well knew to be the necessary

condition of their assistance. And though he never re-

ceived any succour which could demand tbe performance

of these assurances , his desire to stand well with France

and Spain , as well as a sense of what was really due to

the English catholics , would have disposed him to grant

every indulgence which the temper of his people should

' See Clarendon's feeble attempt to vindicate the king from the

charge of breach of faith, iSy.
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permit. The laws were highly severe , in some cases san-

guinary
;

they were enaclecl in very different times
,

from plausible motives of distrust
, which it would be

now both absurd and ungrateful to retain. The catholics

had been the most strenuous of the late king's adherents
,

the greatest sufferers for their loyalty. Out of about 5oo
gentlemen who lost their lives in the royal cause , one-S

third , it has been said , were of that religion '
. Their

estates had been selected for confiscation , when others

had been admitted to compound. It is , however, certain

that after the conclusion of the war, and especially during

the usurpation of Cromwell , they declined in general to

provoke a government which showed a good deal of con-

nivance towards their religion , by keeping up any con-

nexion with the exiled family ". They had , as was surely

very natural , one paramount object in their political

conduct, the enjoyment of religious liberty 5 whatever
debt of gratitude they might have owed to Charles I. had
been amply paid ^ and perhaps they might reflect , that

he had never scrupled , in his various negotiations with

the parliament, to acquiesce in any prescriptive measures
suggested against popery. This apparent abandonment

,

however
, of the royal interests excited the displeasure

of Clarendon
, which was increased by a tendency some

of the catholics showed to unite with Lambert , who was

understood to be privately of their religion , and by an

intrigue carried on in 1659, by the machinations of

' A list of these published in 1660, contains more than 170 names.
Neal, Sgo.

' Sir Kenolm Digby was supposed to he deep in a scheme that the

catholics, in 1649, should support the commonwealth with all their

power, ill return for liberty of religion. Carte's Letters, i. ai6, et post.

We find a letter from him to Cromwell in i656 (Tliurloe, iv. ^91),
-with great protestations of duty.
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Buckingham wilh some priests , to set up the duke of

York for the cro\Yn. But the king retained no resentment

of the general conduct of this party, and was desirous to

give them a testimony of his confidence, hy mitigating the

penal laws against their religion. Some steps were taken

towards this hy the house of lords in the session of 1661
,

and there seems little doubt that the statutes at least inflicts

ing capital punishment would have been repealed withoutj

difficulty, if the catholics had not lost the favourable mo-;

ment by some disunion among themselves, which the never-

ceasing intrigues of the Jesuits contrived to produce. '

There can be no sort of doubt that the king's natural

facility , and exemption from all prejudice in favour of

established laws , would have led him to afford every

indulgence that could be demanded to his catholic sub-

jects, many of whom were his companions or his coun-

sellors , without any propensity towards their religion

.

But it is morally certain , that during the period of his

banishment , he had imbibed , as deeply and seriously as

the character of his mind would permit , a persuasion
,

that if any scheme of Christianity were true, it could only

' See Lords' Journals, June and July 1661 , or extracts from them
in Rennet's Register

, 4'^9 1 etc. , 620 , etc , and 798 , where are several

other particulars worthy of notice. Clarendon, i43, explains the fail-

ure of this attempt at a partial toleration (for it was only meant as to

the exercise of religious rites in private houses) by the persevering

opposition of the Jesuits to the oath of allegiance, to which the lay

catholics, and generally the secular priests, had long ceased to make
objection. The liouse had voted , that the indulgence should not

extend to Jesuits, and that they would not alter the oaths of allegiance

or supremacy. The Jesuits complained of the distinction taken against

them, and asserted, in a printed tract (Rennet, ubi supra), that since

1616 they had been inhibited by their superiors from maintaining the

pope's right to depose sovereigns. See also Roller's Mem. of Catholics

,

ii. 27; iv. 1^2; and Rurnet, i 19 'j.
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be found in the bosom of an infallible church ^
though

he was never reconciled , according to the formal pro-

fession which she exacts , till the last hours of his life.

The secret, however, of his inclinations, though dis-

guised to the world by the appearance , and probably

sometimes more than the appearance , of carelessness and

infidelity, could not be wholly concealed from his court.

It appears the most natural mode of accounting for the

sudden conversion of the earl of Bristol to popery, which

is generally agreed to have been insincere. An ambitious

intriguer , holding the post of secretary of state , would

not have ventured such a step without some grounds of

confidence in his master's wishes ^ though his character-

istic precipitancy hurried him forward to destroy bis

own hopes. Nor are there wanting proofs that the protest-

antism of both the brothers was greatly suspected in Eng-

land before the restoration '
. These suspicions acquired

strength after the king's return , through his manifest

intention not to marry a protestant , and still more through

the presumptuous demeanour of the opposite party
,

which seemed to indicate some surer grounds of confi-

dence than were yet manifest. The new parliament in its

' The suspicions against Charles were very strong in England

before the restoration, so as to alarm his emissaries :
" Your master,

"

Mordaunt writes to Ormond , Nov. lo, iGSg, " is utterly ruined as

to his interest here in whatever party, if this be true. " Carte's

Letters, ii. 264? <ind Clar. State Papers, iii. 602. But an anecdote re-

lated in Carte's Life of Ormond , ii. 255, and Harris's Lives, v. 54,

which has obtained some credit, proves, if true, that he had embraced

the Roman catholic religion as early as 1659, so as even to attend

mass. This cannot be reckoned out of question ; but the tendency of

the king's mind before his return to England is to be inferred from

all his behaviour. Kennet (Complete Hist, of Eng. iii. 287) plainly

insinuates that the project for restoring popery began at the treaty of

the Pyrenees; and sec bis Register, p 85a.
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first session had made it penal to say that the king was a

papist or popishly affected ; whence the prevalence of

that scandal may be inferred.
'

Charles had no assistance to expect , in his scheme of

granting a full toleration to the Roman faith , from his

chief adviser Clarendon. A repeal of the sanguinary laws,

a reasonable connivance
,
perhaps in some cases a dis-

pensation — to these favours he would have acceded. But

in his creed of policy , the legal allowance of any but the

established religion was inconsistent with public order

,

and with the king's ecclesiastical prerogative. This was

also a fixed principle with the parliament , whose impla-

cable resentment towards the sectaries had not inclined

them to abate in the least of their abhorrence and appre-

hension of popery. The church of England , distinctly

and exclusively, was their rallying - point •, the crown

itself stood only second in their affections ; and this has

ever since been the characteristic of real toryism. The

king , therefore , had recourse to a more subtle and in-

direct policy. If the terms of conformity had been so far

relaxed as to suffer the continuance of the presbyterian

clergy in their benefices , there was every reason to expect

from their known disposition a determined hostility to all

approaches towards popery, and even to its toleration. It

was , therefore , the policy of those who had the interests

of that cause at heart , to permit no deviation from the

act of uniformity , to resist all endeavours at a compre-

hension of dissenters within the pale of the church , and

to make them look up to the king for indulgence in their

separate way of worship. They were to he taught that

,

amenable to the same laws as the Romanists , exposed to

' 1 3 Car. ii. e. i.
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ihe oppression of the same enemies , lliey must act in

concert for a common benefit '

. The presbyterian minis-

ters , disheartened at the violence of the parliament , had

recourse to Charles , whose affability and fair promises

they were loth to distrust, and implored his dispen-

sation for their non- conformity. The king, naturally

irresolute , and doubtless sensible that he had made

a bad return to those who had contributed so much

towards his restoration , was induced , at the strong soli-

citation of lord Manchester , to promise that he would

I
issue a declaration suspending the execution of the statute

<for three months. Clarendon , though he had been averse

to some of the rigorous clauses inserted in the act of uni-

formity , was of opinion , that once passed , it ought to be

enforced without any connivance , and told the king like-

wise that it was not in his power to preserve those who
did not comply with it from deprivation. Yet, as the

king's word had been given , he advised him rather to

issue such a declaration than to break his promise. But

the bishops vehemently remonstrating against it , and in-

timating that they would not be parties to a violation of

the law, by refusing to institute a clerk presented by

the patron on an avoidance for want of conformity in

;the incumbent, the king gave way, and resolved to make

'no kind of concession. It is remarkable, that the noble

historian does not seem struck at the enormous and un-

constitutional prerogative which a proclamation suspend-

ing the statute would have assumed. ^

' Burnet, i. 179.
" Life of Clarendon, iSg. He intimates that this begot a coldness in

the bishops towards himself, which was never fully removed. Yet he

had no reason to complain of them on his trial. See too Pepys's Diary,

Sept. 3 , ifi62.
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Instead of this very objectionable measure , the king

adopted one less arbitrary, and more consonant to his

own secret policy. He published a declaration in favouri

of liberty of conscience , for which no provision had

been made so as to redeem the promises he had held

forth at his accession. Adverting to these, he declared,

that " as in the first place he had been zealous to settle

the uniformity of the church of England in discipline
,

ceremony , and government , and should ever constantly

maintain it; so as fo'r what concerns the penalties upon

those who , living peaceably , do not conform themselves

thereto , he should make it his special care , so far as in

him lay, without invading the freedom of parliament, to

incline their wisdom next approaching sessions to concur

with him in making some such act for that purpose , as

may enable him to exercise with a more universal satis-

faction that power of dispensing , which he conceived to,

be inherent in him.
"

The aim of this declaration was to obtain from par-

liament a mitigation at least of all penal statutes in mat-

ters of religion , but more to serve the interests of ca-

thohc than of protestant non-conformity^. Except, how-

ever , the allusion to the dispensing power , which yet is

' Pari. Hist. aSy.

^ Baxter intimates, 429, that some disagreement arose between the

presbvterians and independents as to the toleration of popery, or

rather, as he puts it, as to the active concurrence of the protestant

dissenters in accepting such a toleration as should include popery.

The latter, conformably to their general principles, were favourable

to it; but the former would not make themselves parties to an}

relaxation of the penal laws against the church of Rome, leaving the

king to act as he thought .fit. By this stiffness it is very probable that

they provoked a good deal of persecution from the court, which

they might have avoided bv falling into its views of a general indid-

gcnce.
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very moderately alleged , there was nothing in it, accord-

ing to our present opinions , that should have created

offence. But the commons , on their meeting in Fehruary

i663, presented an address, denying that any obligation

lay on the king hy virtue of his declaration from Breda

,

which must he understood to depend on the advice of

parliament , and slightly intimating that he possessed no

such dispensing prerogative as was suggested. They

strongly objected to the whole scheme of indulgence,

as the means of increasing sectaries, and rather likely to

occasion disturbance than to promote peace '. They com-

plained , in another address , against the release of Ca-

» lamy , an eminent dissenter, who having been imprisoned

for transgressing the act of uniformity , was irregularly

set at liberty by the king's personal order'*. The king,

undeceived as to the disposition of this loyal assembly to

concur in his projects of religious liberty , was driven to

more tedious and indirect courses in order to compass his

end. He had the mortification of finding , that the house

of commons had imbibed
,
partly perhaps in consequence

of this declaration , that jealous apprehension of popery,

which had caused so much of his father's ill-fortune. On
.this topic the watchfulness of an English parliament could

'never be long at rest. The notorious insolence of the

Romish priests , who
,
proud of the court's favour , dis-

dained to respect the laws enough to disguise themselves

,

provoked an address to the king , that they might be sent

out of the kingdom 5 and bills were brought in to prevent

the further growth of popery. ^

' Pari. Hist. 2(10. Au adjournment had been moved, and lost by

161 to 119. Tournals, aS Feb.
• 19 Feb. Baxter, p. 429.
' Journals, 17 and 28 March, i663. Pari. Hist. 264. Burnet, 27/},
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iMeanwliile , the same remedy , so infallible in the eyes

of legislators , was not forgotten to he applied to the op-

posite disease of protestant dissent. Some had believed
,

of whom Clarendon seems lo have been , that all scruples

of tender conscience in the presbyterian clergy being

faction and hypocrisy , they would submit very quietly to

the law , when they found all their clamour unavailing lo

obtain a dispensation from it. The resignation of ^000 be-

neficed ministers at once , instead of extorting praise

,

rather inflamed the resentment of their bigoted enemies •,

especially when they perceived that a public and perpe-

tual toleration of separate worship was favoured by part

of the court. Rumours of conspiracy and insurrection
,

sometimes false , but gaining credit from the notorious

says the declaration of indulgence was usually ascribed to Bristol , but

in fact proceeded from the King, and that the opposition to it in the

house was chiefly made by the friends of Clarendon. The latter tells

us in his Life, 189, that the king was displeased at the insolence of

the Romish party, and gave the judges general orders to convict

recusants. The minister and historian either was, or pretended to be,

his master's dupe; and if he had any suspicions of what was meant as

to religion , as he must surely have had, is far too loyal to hint thera.

Yet the one circumstance he mentions soon after , that the countess

of Castleraaine suddenly declared herself a Catholic , was enough to

open his eyes and those of tlie world.

The Romish partisans assumed the tone of high loyalty, as exclu-

sively characteristic of their religion, but affected, at this time, to use

great civility towards the church of England. A book, entitled Phi-

lanax Anglicus, published under the name of Bellamy, the second

edition of which is in i663, after a most flattering dedication to

Sheldon , launches into virulent abuse of the presbyteriaus and of the

reformation in general, as founded on principles adverse to monarchy.

This indeed is common with the ultra or high- church party; but the

work in question, though it purports to be written by a clergyman,

is manifestly a shaft from the concealed bow of the Palatine Apollo •
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discontent both of the old commonwealth's party , and of

many who had never been on that side , were sedulously

propagated in order to keep up the animosity of parlia-

ment against the ejected clergy '

5 and these are recited

as the pretext of an act passed in 1664, for suppressing

seditious conventicles (the epithet being in this place

wantonly and unjustly insulting), which inflicted on all

persons above the age of sixteen
,
present at any religious

meeting in other manner than is allowed by the practice

of the church of England , where five or more persons

besides the household should be present , a penalty of

three months' imprisonment for the first offence , of six

for the second , and of seven years' transportation for the

third, on conviction before a single justice of peace ^.

' See proofs of this in Ralph, 53. Rapin, p. 78. There was in i663

a trifling insurrection in Yorkshire, which the government wished to

have been more serious, so as to afford a better pretext for strong

measures, as may be collected from a passage in a letter of Rennet to

the duke of Ormond, where he says, " The county was in a greater

readiness to prevent the disorders than perhaps were to be wished

;

but it being the effect of their own care, rather than liis majesty's

commands, it is the less to be censured. " Clarendon, 218, speaks of

this as an important and extensive conspiracy; and the king dwelt on

it in his next speech to the parliament. Pari. Hist. 289.

'^ 16 Car. ii. c. 4- A similar bill had passed the commons in July

1 663, but hung some time in the upper house, and was much

debated; the commons sent up a message (an irregular practice of

those times) to request their lordships would expedite this and some

other bills. The king seems to have been displeased at this delay; for

he told them at their prorogation , that he had expected some bills

against conventicles and distempers in religion , as well as the growth

of popery, and should himself jiresent some at their next meeting.

Pari. Hist. 288. Burnet observes, that to empower a justice of peace

to convict without a jury, was thought a great breach on the ])rin-

clples of the English constitution, 285. We have seen a little more of

this since.
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This act , says Clarendon , it il liad been vigoronsly exe-

culed , would no doubt have produced a thorough reiorni-

ation'. Such is ever the language of the supporters o(

tyranny, when oppression does not succeed , it is because

there has been too little of it. But those who suffered

under this statute report very differently as to its vigor-

ous execution . The gaols were filled , not only with mi-

nisters who had borne the brunt of former persecutions
,

but with the laity who attended them ; and the hardship

was the more grievous, that the act being ambiguously

worded , its construction was left to a single magistrate

,

generally very adverse to the accused.

It is the natural consequence of restrictive laws to ag-

gravate the disaffection which has served as their pretext,

and thus to create a necessity for a legislature that will

not retrace its steps , to pass still onward in the course of

severity. In the next session , accordingly, held at Oxford

in i665 , on account of the plague that ravaged the ca-

pital , we find a new and more inevitable blow aimed at

the fallen church of Calvin. It was enacted, that all per- "^Z

sons in holy orders who had not subscribed the act of 1

uniformity should swear that it is not lawful upon any

pretence whatsoever to take arms against the king 5 and

that they did abhor that traitorous position of taking arms
;

by his authority against his person , or against those thafr^

are commissioned by him , and would not at any timej

endeavour any alteration of government in church orj

slate. Those who refused this oath were not only made

incapable of leaching in schools , but prohibited from

coming within five miles of any city , corporate town , or

borough sending members to parliament. '^

' P. 221.

' 17 Car. II. c. 2.
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This infamous statute did not pass without the opposi-

tion of the earl of Soulhamplon , lord treasurer , and

other peers. But arcldsishop Sheldon , and several bishops

,

strongly supported the bill , which had undoubtedly the

sanction also of Clarendon's authority '. In the commons,

J do not find that any division took place •, but an unsuc-

cessful attempt was made to insert the word " legally"

before commissioned; the lawyers, however, declared

that this word must be understood*. Some of the non-

conforming clergy took the oath upon this construction.

But the far greater number refused. Even if they could

have borne the solemn assertion of the principles of pas-

sive obedience in all possible cases, their scrupulous con-

sciences revolted from a pledge to endeavour no kind of

alteration in church and state :,
an engagement , in its ex-

tended sense, irreconcileable with their own principles in

religion, and with the civil duties of Englishmen. Yet to

<[uit the towns where they had long been connected, and

where alone they had friends and disciples, for a residence

in country villages , was an exclusion from the ordinary

means of subsistence. The church of England had doubt-

less her provocations , but she made the retaliation

much more than commensurate to the injury. No severity

comparable to this cold-blooded persecution had been

inflicted by the late powers , even in the ferment and fury

of a civil war. Encouraged by this easy triumph , the vio-

lent party in the house of commons thought it a good

opportunity to give the same test a more sweeping ap-

plication. A bill was brought in imposing this oath

upon the whole nation ; that is , I presume , for I do not

know that its precise nature is any where explained , on

' Burnet. Baxter, Part III. p. a. Neal, p. (iSa.

' Burnet. Baxter.
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ill! persons in any public or municipal trust. This, how-

ever, was lost on a division by a small majority. •

It has been remarked , that there is no other instance

in history, where men have suffered persecution on ac-

count of diiferences , which were admitted by those who

inflicted it to be of such small moment. But , supposing

this to be true , it only proves , what may perhaps be

alleged as a sort of extenuation of these severe law^s

against non-conformists , that they were merely political

,

and did not spring from any theological bigotry. Sheldon

,

indeed , their great promoter , was so free from an into-

lerant zeal , that he is represented as a man who consi-

dered religion chiefly as an engine of policy. The prin-

ciples of religious toleration had already gained consi-

derable ground over mere bigotry, but were still obnoxious

to the arbitrary temper of some politicians, and wanted

perhaps experimental proof of their safety to recommend

them to the caution of others. There can be no doubt

,

that all laws against dissent and separation from an esta-

blished church , those even of the inquisition , have pro-

ceeded in a greater or less degree from political motives

;

and these appear to me far less odious than the disin-

terested rancour of superstition . The latter is very common
among the populace, and sometimes among the clergy.

Thus the presbyterians exclaimed against the toleration

of popery, not as dangerous to the protestant establish-

ment , but as a sinful compromise with idolatry ; language

which , after the first heat of the reformation had abated

,

' Mr. Locke, in a letter from a person of quality to his friend in

the country, printed in 1675 (see It in his works, or in Parlianientary

History, vol. iv. Appendix, No. 5), says it was lost by three yotes,

and mentions the persons. But the numbers in the Journals, October 27,

i665, appear to be 5t to 5i.

III. 5
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was never so current in the Anglican church '. In the

case of these statutes against non- conformists under

Charles II, revenge and fear seem to have been the un-

mixed passions that excited the church party against

those whose former superiority they rememhered, and

whose disaffection and hostility it was impossible to

douht. ^

A joy so excessive and indiscriminating had accom-

A pamphlet , with Baxter's name subscribed, called Fair Warning,

or XXV Reasons against Toleration and Indulgence of Popery, i6f)3,

is a pleasant specimen of this argiimenlum ab inferno. " Being tljere is

but one safe way to salvation, do you think that the protestant way is

that way, or is it not? If it be not, why do you live in it? If it be,

how can you find in your heart to give your subjects liberty to go an-

other way? Can you, in your conscience, give them leave to go on

in that course in which, in your conscience, you think you could

not be saved?" Baxter, however, does not mention this little book

in his life, nor does he there speak violently about the toleration of

Romanists.

' The clergy had petitioned the house of commons in ififi^ , inter

alia. That for the better observation of the Lord's day, and for the

promoting of conformity
,
you would be pleased to advance the pecu-

niary mulct of twelve pence for each absence from divine service in

proportion to the degree
,
quality, and ability of the delinquent; that

so the penalty may be of force sufficient to conquer the obstinacy of

the non-conformists Wilkin's Concilia , iv. 58o. Letters from Sheldon

to the commissary of the Diocese of Canterbury , in ififig and 1670,

occur in the same collection, p. 588, SSg, directing him to inquire

about conventicles, and if they cannot be restrained by ecclesiastical

authority, to apply to the next justice of peace in order to put them

down. A proclamation appears also from the king, enjoining magis-

trates to do this. In 1678, the archbishop writes a circular to his suf-

fragans, directing them to proceed against such as keep schools with-

out hcense. P. SgS.

See in the Somers Tracts , vii. 586, a " true and faithful narrative
"

of the severities practised against non-conformists about this time.

Baxter's Life is also full of proofs of persecution ; but the most com-
plete register is in Calamy's account of the ejected clergy.
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panied the king's restoration , that no prudence or virtue

in his government could have averted that re-action of

popular sentiment , which inevitably follows the disap-

pointment of unreasonable hope. Those who lay their

account upon blessings , which no course of political ad-

ministration can bestow , live , according to the poet's

comparison , like the sick man
,

perpetually changing

posture in search of the rest which nature denies 5 the

dupes of successive revolutions, sanguine as children

with the novelties of politics , a new constitution , a new

sovereign , a new minister, and as angry with the play-

things when they fall short of their desires. What then was

the discontent that must have ensued upon the restoration

of Charles 11 ? The neglected cavalier, the persecuted

presbyterian , the disbanded officer, had each his grie-

vance , and felt that he was either in a worse situation

than he had formerly been, or at least than he had ex-

pected to be. Though there were not the violent acts of

military power, which had struck every man's eyes under

Cromwell , it cannot be said that personal liberty was se-

cure , or that the magistrates had not considerable pow er

of oppression , and that pretty unsparingly exercised to-

wards those suspected of disaffection. The religious j>er-

secution was not only far more severe than it was ever

during the commonwealth , but perhaps moie extensively

felt than under Charles I. Though the monthly assessments

for the support of the army ceased soon after the res-

toration , several large grants were made by parliament

,

especially during the Dutch war; and it appears , that in

the first seven years of Charles 11 the nation paid a greater

sum in taxes than in any preceding period of the same

duration. If then the people compared the national fruits

of their expenditure, what a contrast they found, how
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deplorable a falling off in public bonour and dignity

since ibe days of the magnanimous usurper '
! They saw

with indignation , that Dunkirk , acquired by Cromwell

,

had been chaffered away by Charles ( a transaction justi-

fiable perhaps on the mere balance of profit and loss , but

certainly derogatory to the pride of a great nation) ; that

a war needlessly commenced had been carried on with

much display of bravery in our seamen and their com-

manders , but no sort of good conduct in the government •,

and that a petty northern potentate , who would have

trembled at the name of the commonwealth , had broken

his faith towards us out of mere contempt of our ineffi-

ciency.

These discontents were heightened by the private

conduct of Charles , if the life of a king can in any sense

be private , by a dissoluteness and contempt of moral

opinion , which a nation , still in the main grave and reli-

gious , could not endure. The austere character of the

last king had repressed to a considerable degree the com-

mon vices of a court , which had gone to a scandalous

excess under James. But the cavaliers in general affected

a profligacy of manners , as their distinction from the fa-

natical party, which gained ground among those who

followed the king's fortunes in exile , and became more

flagrant after the restoration. Anecdotes of court excesses,

which required not the aid of exaggeration , were in daily

circulation through the coffee-houses ; those who cared

least about the vice , not failing to inveigh against the

scandal. It is in the nature of a limited monarchy, that

men should censure very freely the private lives of their

' Pepys observes, \2 July, 1667, *' how every body now-a-days

reflect upon Oliver and commend him , what brave things he did , and

made all iheneighbour princes fear him. "
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princes, as being more exempt from that immoral ser-

vility which blinds itself to the distinctions of right and

wrong in elevated rank. And as a voluptuous court will

always appear prodigal, because all expense in vice is

needless , they had the mortification of believing that the

public revenues were wasted on the vilest associates of

the king's debauchery. We are , however, much in-

debted to the memory of Barbara , duchess of Cleveland
,

Louisa , duchess of Portsmouth , and Mrs. Eleanor Gwyn.

We owe a tribute of gratitude to the Mays , the Rilli-

grews , the Chiffinches , and the Grammonts. They

played a serviceable part in ridding the kingdom of its

besotted loyalty. They saved our forefathers from the

star-chamber, and the high-commission court 5 they la-

boured in their vocation against standing armies and cor-

ruption •, they pressed forward the great ultimate security

of English freedom , the expulsion of the house of

Stuart.
'

' The Memoires de Grammont are known to every body, and are

almost unique in their kind, not only for the grace of their style and

the vivacity of their pictures, but for the happy ignorance in which

the author seems to have lived, that any one of his readers could

imagine that there are such things as virtue and principle in the world.

In the delirium of thoughtless voluptuousness they resemble some of

the memoirs about the end of Louis XV's reign, and somewhat later;

though I think, even in these, there is generally some effort, here

and there, at moral censure , or some affectation of sensibility. They

,

indeed, have always an awful moral; and in the light portraits of the

court of Versailles , such, sometimes, as we might otherwise almost

blush to peruse, we have before us the hand-writing on the wall, the

winter whirlwind, hushed in its grim repose, and expecting its prey,

the vengeance of an oppressed people and long-forbearing Deiiv. No
such retribution fell on the courtiers of Charles II; but they earned in

their own age, what has descended to posterity, though possibly

very indifferent to themselves , the disgust and aversion of all that was

respectable among mankind.
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Among the ardent loyalists , who formed the bulk

of the present parliament , a certain numher of a dif-

ferent class had been returned , not sufficient of them-

selves to constitute a very effective minority, but of con-

siderable importance as a nucleus, round which the

lesser factions that circumstances should produce might

be gathered. Long sessions , and a long continuance of

the same parliament , have an inevitable tendency to

generate a systematic opposition to the measures of

the crown , which it requires all vigilance and manage-

ment to hinder from becoming too powerful. The
sense of personal importance, the desire of occupa-

tion in business , a very characteristic propensity of the

English gentry, the various inducements of private pas-

sion and interest , bring forward so many active spirits
,

that it was , even in that age , as reasonable to expect that

the ocean should always be tranquil , as that a house of

commons should continue long to do the king's bidding,

with any kind of unanimity or submission. Nothing can

more demonstrate the incompatibility of the Tory scheme

,

which would place the virtual and effective , as well as

nominal, administration of the executive government in

the sole hands of the crown , with the existence of a re-

presentative assembly, than the history of this long par-

liament of Charles 11. None has ever been elected in cir-

cumstances so favourable for the crown , none ever

brought with it such high notions of prerogative
;
yet in

this assembly, a party soon grew up , and gained strength

in everv successive year , which the king could neither

direct nor subdue. The methods of bribery, to which the

court had largely recourse , though they certainly di-

verted some of the measures , and destroyed the character

of this opposition , proved in the end like those dan-
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gerous medicines , which palliate the instant symptoms of

a disease that they aggravate. The leaders of this parlia-

ment were , in general , very corrupt men , but they knew
better than to quit the power which made them worth

purchase. Thus the house of commons matured and ex-

tended those rights of inquiring into and controlling the

management of public affairs , which had caused so much
dispute in former times •, and as the exercise of these

functions became more habitual, and passed with little

or no open resistance from the crown , the people learned

to reckon them unquestionable , or even fundamental

,

and were prepared for that more perfect settlement of

the constitution on a more republican basis , which took

place after the revolution. The reign of Charles 11
,

though displaying some stretches of arbitrary power, and

threatening a great deal more , was , in fact , the transi-

tional state between the ancient and modern schemes of

the English constitution; between that course of go-

vernment where the executive power, so far as executive

,

was very little bounded except by the laws , and that

where it can only be carried on , even within its own

province , by the consent and cooperation , in a great

measure, of the parliament.

The commons took advantage of the pressure , which

the war with Holland brought on the administration , to

establish two very important principles on the basis of

their sole right of taxation. The first of these was the ap-

probation of supplies to limited purposes. This indeed

was so far from an absolute novelty, that it found prece-

dents in the reigns of Richard II and Henry IV, a period

when the authority of the house of commons was at a very

high pitch. No subsequent instance, I believe, was on

record till the year 16^41 when the last parliament of
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James I, at the king's own suggestion, directed their

supply for the relief of the Palatinate , to be paid into

the hands of commissioners named by themselves. There

were cases of a similar nature in the year i64i , which,

though of course they could no longer be upheld as pre-

cedents, had accustomed the house to the idea, that

they had something more to do than simply to grant mo-

ney, without any security or provision for its application.

In the session of i665, accordingly, an enormous supply,

as it then appeared, of i,25o,oool, , after one of double

that amount in the preceding year, having been voted

for the Dutch war', sir George Downing, one of the

tellers of the exchequer, introduced into the subsidy bill

a proviso, that the money raised by virtue of that act

should be applicable only^to the purposes of the war.

Clarendon inveighed with fury against this , as an inno-

vation derogatory to the honour of the crown 5 but the

king himself, having listened to some who persuaded him

that the money would be advanced more easily upon this

belter security for speedy re-payment , insisted that it

should not be thrown ouf^. That supplies, granted by

parliament , are only to be expended for particular objects

specified by itself, became , from this time , an undisputed

principle , recognized by frequent and , at length , constant

practice. It drew with it the necessity of estimates regu-

larly laid before the house of commons ; and by exposing

' This was carried on a division by 172 to loa. Journals, 2 5 No-

vember if)fi5. It was to be raised "in a regulated subsidiary way,

reducing the same to a certainty in all counties, so as no person , for

his real or personal estate, be exempted. " They seem to have had

some difficulty in raising this enormous subsidy. Parliamentary His-

tory, 3o5.

'17 Car. ii. c. i. The same clause is repeated next year, and has

hccome regular.
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the management of the public revenues, has given to

parliament , not only a real and effective control over an

essential branch of the executive administration , but^

some measure , rendered them partakers in it,

'

It was a consequence of this right of appropriation
,

that the house of commons should be able to satisfy itself

as to the expenditure of their monies in the services for

which they were voted. But they might claim a more ex-

tensive function , as naturally derived from their power

of opening and closing the public purse ,
that of inves-

tigating the wisdom , faithfulness and economy with which

their grants had been expended. For this too there was

some show of precedents in the ancient days of Henry IV
;

but what undoubtedly had most influence was the re-

collection , that during^ the late civil war ^
and in the times,

nf tbp rninmnnwpalfli.
|Jy

hnuse had snpprjntpnded
,

through its committees, the whole re<;-e[p|;^ ^pd issji.es of

the national treasury. This had not been much practised

since the restoration. But in the year 1666, the large cost

and indifferent success of the Dutch war begetting ve-

hement suspicions , not only of profuseness , but of di-

version of the public money from its proper purposes , the

house appointed a committee to inspect the accounts of the.
j

officers of the navy, ordnance and stores, which were laid/

before them , as it appears, by the king's direction. Thi^

committee after some time having been probably found

deficient in powers , and particularly being incompetent

to administer an oath , the house determined to proceed

,

in a more novel and vigorous manner, and sent up a bill,

nominating commissioners to inspect the public accounts
,

who were to possess full powers of inquiry, and to report

' Lifeof Clarendon, p. 3i5. Hatsell's Precedents, iii. 80.
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such as they should find to have hroken their trust. The

immediate ohject of this inquiry, so far as appears from

lord Clarendon's mention of it, was rather to discover

•helher the treasurers had not issued money without legal

arrant , than to enter upon the details of its expenditure.

But that minister, higoted to Ijis Tory creed of preroga-

tive , thought it the highest presumption for a parliament

to intermeddle with the course of government. He spoke

bf this bill as an encroachment and usurpation that had

no limits , and pressed the king to he firm in his resolution

never to consent to it " . Nor was the king less averse to a

parliamentary commission of this nature , as well from a

jealousy of its interference from his prerogative, as from

a consciousness , which Clarendon himself suggests , that

^rieat^ajimsJiiid been issued by^is orde/'s, which could

not he^uiiifl. aJiy..pubUc sccp.im^; that is,.for we. can give

no other^ bUiirpr^QtAtion^. that Xhe monies gra for the

war , and appropriated by statute to that service

,

had

been diverted to supply his wasteful and debauched course

of pleasures'*. It was the suspicion, or rather private

' Life of Clarendon, p. 368. Burnet observes it was looked upon at

the time as a great innovation, p. 3{5.

^ Pepys's Diary has lately furnished some things worthy to be

extracted. " Mr. W. and I by water to Whitehall, and there at sir

George Carteret's lodgings sir William Coventry met , and we did

debate the whole business of our accounts to the parliament; where it

appears to us that the charge of the war from Sept. i , 1664, to this

Michaelmas will have been but 3,aoo,oool., and we have paid in that

time somewhat about 2,200,0001., so that we owe about ()oo,oool.- but

our method of accounting , though it cannot, I believe, be far wide

from the mark, yet will not abide a strict examination, if the parlia-

ment should be troublesome. Here happened a pretty question of .sir

William Coventry, whether this account of ours will not put my lord

treasurer to a difficulty to tell what is become of all the money the

parliament have given in this time for the war, which hath amounted
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knowledge of this criminal breach of trust , which had

led to the bill in question. But such a slave was Clarendon

to his narrow prepossessions , that he would rather see

the dissolute excesses which he abhorred suck nourish-

ment from that revenue which had been allotted to

maintain the national honour and interests , and which
,

by its deficiencies thus aggravated , had caused even in

this very year the navy to be laid up , and the coasts to

be left defenceless , than suffer them to be restrained by

the only power to which thoughtless luxury would submit.

He opposed the bill therefore in the house of lords, as he

confesses , with much of that intemperate warmth which

distinguished him, and with a contempt of the lower

house and its authority, as imprudent in respect to his

own interests , as it was unbecoming and unconstitutional.

The king prorogued parliament while the measure was

depending •, but in hopes to pacify the house of commons

,

promised to issue a commission under the great seal for

the examination of public accountants '
•, an expedient

which was not likely to bring more to light than suited

to about 4,ooo,oool., which nobody there could answer; but I perceive

they did doubt what his answer could be. " Sept. aS, 1666. — The

money granted the king for the war he afterwards, Oct. 10, reckons

at 5,590,000!., and the debt goo.oool. The charge stated only at

3,30o,oool. '* So what is become of all this sum, 3,390,0001. !
" He

mentions afterwards, Oct. 8, the proviso in the poll-tax bill, that

there shall be a committee of nine persons to have the inspection on

oath of all the accounts of the money given and spent for the war

;

" which makes the king and court mad, the king having given order

to ray lord chamberlain to send to the play-houses and brothels, to

bid all the parliament men that were there to go to the parliament pre-

sently ; but it was carried against the court by 3o or 4o voices. " It was

thought, he says, Dec. 12, that above 4oo,oool. had gone into the

privy purse since the war.

' Life of Clarendon, j). 392.
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his purpose. But it does not appear that this royal com-

mission , though actually prepared and sealed , was ever

carried into effect •, for in the ensuing session , the great

minister's downfall having occurred in the mean time
,

the house of commons brought forward again their bill

,

which passed into a law. It invested the commissioners

therein nominated with very extensive and extraordinary

powers , both as to auditing public accounts , and inves-

tigating the frauds that had taken place in the expenditure

of money, and employment of stores. They were to exa-

mine upon oath , to summon inquests, if they thought fit,

to commit persons disobeying their orders to prison

without bail , to determine finally on the charge and

discharge of all accountants; the barons of the exchequer,

upon a certificate of their judgment, were to issue pro-

cess for recovering money to the king's use , as if there

had been an immediate judgment of their own court.

Reports were to be made of the commissioners' proceed-

ings from time to time to the king and to both houses of

parliament. None of the commissioners were members of

either house. The king , as may be supposed
,
gave way

very reluctantly to this interference with his expenses.

It brought to light a great deal of abuse and misapplica-

tion of the public revenues , and contributed doubtless

in no small degree to destroy the house's confidence in

the integrity of government , and to promote a more

jealous watchfulness of the king's designs '. At the next

19 and 20 Car. II. c. 1. Burnet, p. 374. They reported unac-

counted balances of i,5o9,i(>il besides much that was questionable

in the payments. But , according to Ralph, p. 177, the commissioners

had acted with more technical rigour than equity, surcharging the

accountants for all sums not expended since the war began , though

for the purposes of preparation.
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meeting of parliament, in October, 1669, sir George

Carteret, treasurer of the navy, was expelled the house
,

for issuing money without legal warrant.

Sir Edward Hyde , whose influence had been almost

annihilated in the last years of Charles I through the in-

veterate hatred of the queen and those who surrounded

her, acquired by degrees the entire confidence of the

young king , and baffled all the intrigues of his enemies.

Guided by him , in all serious matters , during the latter

years of his exile , Charles followed his counsels almost

implicitly in the difficult crisis of the restoration. The

office of chancellor and the title of earl of Clarendon

were the proofs of the king's favour ; but in effect ,

through the indolence and ill health of Southampton
,

as well as their mutual friendship , he was the real mi-

nister of the crown '
. By the clandestine marriage of

his daughter with the duke of York , he changed one

brother from an enemy to a sincere and zealous friend ,

without forfeiting the esteem and favour of the other.

And though he was wise enough to dread the invidious-

' Burnet, p. i3o. Southampton left all the business of the treasury,

according to Burnet, p. i3i , in the hands of sir Philip Warwick,
" a weak but incorrupt man." The king, he says, chose to put up

with his contradiction rather than make him popular by dismissing

him. But in fact, as we see by Clarendon's instance, the king retained

his ministers long after he was displeased with them , Southampton's

remissness and slowness, notwithstanding his integrity, Pepys says,

was the cause of undoing the nation as much as any thing; " yet if I

knew all the difficulties he has lain under, and his instrument sir

Philip Warwick, I might be of another mind." May 16, 1667.— He

was willing to have done something, Clarendon tells us, p. ^iS, to

gratify the presbyterians, on which account the bishops thought him

not enough affected to the church. His friend endeavours to extenuate

this heinous sin of tolerant principles.
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ness of such an elevation
,
yet for several years it by no

means seemed to render his influence less secure. '

Roth in their characters , however, and turn of think-

' The behaviour of lord Clarendon on this occasion was so extraor-

dinary , that no credit could have been given to any other account

than his own. The duke of York , he says, informed the king of the

affection and friendshi]j that had been long between him and the

young lady ; that they had been long contracted, and that she was

with child ; and therefore requested his majesty's leave that he might

publicly marry her. The marquis of Ormond by the king's order

communicated this to the chancellor, who " broke out into an immo-

derate passion against the wickedness of his daughter; and said with

all imaginable earnestness, that as soon as he came home he would

turn her out of his house as a strumpet to shift for herself, and

would never see her again. They told him that his passion was too

violent to administer good counsel to him; that thev thought that

the duke was married to his daughter, and that there were other

measures to be taken , than those which the disorder he was in had

suggested to him. Whereupon he fell into new commotions , and said,

If that were true, he was well prepared to advise what was to be

done : that he had much rather his daughter should be the duke's

whnre than his wife : in the former case, nobody could blame him

for the resolution he had taken, for he was not obliged to keep a

whore for the greatest prince alive; and the indignity to himself he

would submit to the good pleasure of God. But if there were any

reason to suspect the other, he was ready to give a positive judg-

ment, in which he hoped their lordships would concur with him, that

the king should immediately cause the woman to be sent to the Tower

and cast into a dungeon , under so strict a guard that no person living

should be admitted to come to her; and then that an act of parlia-

ment should be immediately passed for cutting off her head , to which he

would not only give his consent , but would Tery willingly be the first

man that should propose it. And whoever knew the man , will believe

that he said all this very heartily." Lord Southampton , he proceeds

to inform us, on the king's entering the room at the time, said , ver\

naturally, that the councellor was mad , and had proposed such extra-

vagant things
, that he was no more to he consulted with. This how-

ever did not hiing him to his senses; for he repeated his strange pro-
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ing, there was so little conformity between Clarendon

and his master, that the continuance of his ascendancy

can only be attributed to the power of early habit over

posal of" sending her presently to the Tower, and the rest;" im-

ploring the king to take this course, as the only expedient that

could free him from the evils that this business would otherwise bring

upon him.

That any man of sane intellects should fall into such an extrava-

gance of passion, is sufficiently wonderful; that he should sit down

in cool blood several years afterwards to relate it, is still more so;

and perhaps we shall carry our candour to an excess , if we do not

set down the whole of this scene to overacted hypocrisy. Charles II,

we may be very sure, could see it in no other light. And here I must

take notice, by the way, of the singular observation the worthy editor

of Brunet has made : " King Charles's conduct in this business was

excellent throughout , that of Clarendon worthy an ancient Roman. '^

We have indeed a Roman precedent for subduing the sentiments of

nature, rather than permitting a daughter to incur disgrace through

the passions of the great; but I think Virginius would not quite have

understood the feelings of Clarendon. Such virtue was more like

what Montesquieu calls Theroiisme de I'esclavage, and was just fit

for the court of Gondar. But with all this violence that he records of

himself, he suppresses great part of the truth : " The king (he says)

afterwards spoke every day about it , and told the chancellor that he

must behave himself wisely , for that the thing was remediless; and

that his majesty knew that they were married , which would quickly

appear to all men , who knew that nothing could be done upon it.

In this time the chancellor had conferred with his daughter, without

any thing of indulgence , and not only discovered that they were

unquestionably married, but tj wliom , and were present at it, who

would be ready to avow it; which pleased him not, though it diverted

him from using some of that rigour which he intended. And he saw

no other remedy could be applied , but that which he had proposed

to the king, who thought of nothing like it." Life of Clarendon, 29

ct post.

Every one would conclude from this , that a marriage had been

solemnized, if not before their arrival in England, yet before the

chancellor had this conference with his daughter. It appears, how-

ever, from the duke of York's declaration in the books of the privv-
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the most thoughtless tempers. But it rarely happens thai

kings do not ultimately shake off these fetters, and release

themselves from the sort of suhjection which they feel in

council, quoted by Ralph, p. 4°, that he was contracted to Anne

Hyde on the 24th of November, 1659, at Breda ; and after that time

lived with her as his wife , though very secretly ; he married her

3d Sept. 1660, according to the English ritual, lord Ossory giving

her away. The first child was born Oct. 22 , 1660. Now whether the

contract were sufficient to constitute a valid marriage , will depend

on two things; first, upon the law existing at Breda; secondly, upon

the applicability of what is commonly called the rule of the lex loci

,

to a marriage between such persons according to the received notions

of English lawyers in that age. But, even admitting all this, it is still

manifest that Clarendon's expressions point to an actual celebration,

and are consequently intended to mislead the reader. Certain it is,

that at the time the contract seems to have been reckoned only an

honorary obligation. James tells us himself ( Macpherson's Extracts ,

p. 17 ) that he promised to marry her; and " though when he asked

the king for his leave , he refused and dissuaded him from it
,
yet at

last he opposed it no more , and the duke married her privately, and

owned it some time after." His biographer, writing from his own ma-

nuscript, adds, "it may well be supposed that niy lord chancellor

did his part, but with great caution and circumspection, to soften

the king in that matter which in every respect seemed so much for

his own advantage." Life of James, 887. And Pepys inserts in his

Diary, Feb. 23, ififii, " Mr. H. told me how my lord chancellor had

lately got the duke of York and duchess , and her woman , my lord

Ossory and a doctor, to make oath before most of the judges of the

kingdom, concerning all the circumstances of their marriage. And,

in fine, it is confessed, that they were not fully married till about a

month or two before she was brought to bed ; but that thev were

contracted long before , and [ were married ] time enough for the

child to be legitimate. But I do not hear that it was put to the judges

to determine that it was so or not." He had said before that lord

Sandwich told him, 17th Oct. i6(io, "the king wanted him [the

duke] to marry her, but he would not." This seems at first sight

inconsistent with what James says himself. But at this time, though

the private marriage had really taken place , he had been persuaded

by a most inlamous conspiracy of some profligate courtiers, that the
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acting always by the same advisers. Charles, acute him-

self and cool-headed , could not fail to discover the pas-

sions and prejudices of his minister, even if he had wanted

the suggestions of others , who , witho«i(| reasoning on such

broad principles as Clarendon , were perhaps his superiors

in judging of temporary business. He wished too, as is

common , to depreciate a wasdom , and to suspect a virtue
,

which seemed to reproach his ow n vice and folly. Nor had

Clarendon spared those remonstrances against the king's

course of life , which are seldom borne without impa-

tience or resentment. He was strongly suspected by the

king as well as his courtiers, though , according to his own
account, without any reason-, of having promoted the

marriage of miss Stewart with the duke of Richmond '

.

But above all , he stood in the way of projects, which

,

though still probably unsettled , were floating in the

king's mind. No one was more zealous to uphold the

prerogative at a height where it must overtop and chill,

with its shadow the privileges of the people. No one was

more vigilant to limit the functions of parliament, or/

more desirous to see them confiding and submissive. But

lady was of a licentious character, and that Berkely, afterwards lord

^
Falmouth, had enjoyed her favours Life of Clarendon, 33. It must

be presumed, that those men knew only of a contract which they

thought he could break. Hamilton, in the Memoirs of Grammont,
speaks of this transaction with his usual levity, though the parties

showed themselves as destitute of spirit as of honour and humanity.

Clarendon, we must believe (and the most favourable hypothesis for

him is to give up his veracity), would not permit his daughter to be

made the victim of a few perjured debauchees, and of her husband's

fickleness or credulity.

' Hamilton mentions this as the current rumour of the court , and

Burnet has done the same. But Clarendon himself denies that he had
any concern in it, or any acquaintance with the parties. He wrote ii;

too humble a strain to the king on the subject. Lifeof Clar. p. 454.

III. 6
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there were landmarks which he coukl never he hroughl lo

transgress. He would prepare the road for absolute mo-

vnarchy, hut not Introduce it ; he would assist to hatter

down the walls , h«t not to march into the town. His no-

tions of what the English constitution ought to he appear

evidentlv to have heen derived from the times of Elizaheth

and James I , to which he Irequently refers with appro-

bation. In the history of that age, he found much that

could not he reconciled to any liberal principles of govern-

ment. But there were two things which he certainly did

not find •, a revenue capable of meeting an extraordinary

demand without parliamentary supply, and a standing

army. Hence he took no pains, if he did not even, as is

asserted by Burnet , discourage the proposal of others , to

obtain such a fixed annual revenue for the king on the

restoration , as would have rendered it very rarely neces-

sary to have recourse to parliament ' , and did not advise

the keeping up any part of the army. That a few troops

were retained , was owing to the duke of York. Nor did he

go the length that was expected in procuring the repeal of

Burnet says that Southampton had come into a scheme of obtain-

ing 2,ooo,oool. as tlio annual revenue, which was prevented by Cla-

rendon , lest it should put the king out of need of parliaments. This

the king found out, and hated him mortally for it. P. 223. It is the

fashion to discredit all Burnet says. But observe what we may read in

Pepys : " Sir W. Coventry did tell me it as the wisest thing that was

ever said to the king by any statesman of his time, and it was by my

lord treasurer that is dead, whom , I find , he takes for a very great

statesman, that when the king did show himself forward for passing

the act of indemnity, he did advise the king that he would hold his

hand in doing it , till he had got his power restored that had been di-

minished by the late times, and his revenue settled in such a manner

as he might depend upon himself without resting upon parliaments,

and then pass it. But my lord chancellor, who thought he could

have the command of parliaments for ever, because for the king's
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all the laws that had been enacted in the long parliament. '

These omissions sank deep in Charles's heart , espe-

cially when he found that he had to deal with an un-

manageable house of commons , and must fight the battle

for arbitrary power 5 which might have been achieved
,

he thought , without a struggle by his minister. There

was still less hope of obtaining any concurrence from

Clarendon in the king's designs as to religion. Though
he does not once hint at it in his writings , there can be

little doubt that he must have suspected his master's in-

clinations towards the church of Rome. The duke of

York considered this as the most likely cause of his re-

missness in not sufficiently advancing the prerogative ".

He was always opposed to the various schemes of a ge-

neral indulgence towards popery , not only from his

strongly protestant principles , and his dislike of all to-

leration , but from a prejudice against the body of the

English catholics , whom he thought to arrogate more on

the ground of merit than they could claim. That inte-

rest , so powerful at court , was decidedly hostile to the

sake they were awhile willing to grant all the king desired, did press

for its being done : and so it was, and the king from that time able

to do nothing with the parliament almost." March 20, 1669. Rari

quippe boni ! Neither Southampton uor Coventry make the figure in

this extract we should wish to find
;
yet who were their superiors for

integrity and patriotism under Charles II?

' Macpherson's Extracts from Life of James, 17, 18. Compare

Innes's Life of James, published by Clarke , i. 89 1. 3g3. In the for-

mer work it is said that Clarendon , upon Venner's insurrection
,

advised that the guards should not be disbanded. But this seems to

be a mistake in copying : for Clarendon read the duke of York. Pepys,

however, who heard all the gossip of the town, mentions the year

after that the chancellor thought of raising an army, with the duke

as general. Dec. 22, 1661.

^ Ibid.
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chancellor
; for the duke of York , who strictly adhered

to him , if he had not kept his change of religion wholly

secret , does not at least seem to have hitherto formed

any avowed connexion with the popish party. '

This estrangement of the king's favour is sufficient to

I account for Clarendon's loss of power •, but his entire

ruin was rather accomplished hy a strange coalition of

enemies , which his virtues , or his errors and infirmities

,

had brought into. union. The cavaliers hated him on ac-

^ count of the act of indemnity , and the presbyterians for

"^ that of uniformity. Yet the latter were not in general so

eager in his prosecution as the others ^. But he owed

great part of the severity with which he was treated to his

' The earl of Bristol , with all his constitutional precipitancy, made

a violent attack on Clarendon , by exhibiting articles of treason

against liim in the house of lords in i663; believing, no doubt, that

the schemes of the intriguers were more mature , and the king more

alienated than was really the case , and thus disgraced himself at court

instead of his enemy. Pari. Hist. ayf). Life of Clar. 209. Before this

time Pepys had heard that the chancellor had lost the king's favour,

and that Bristol , with Buckingham and two or three more , ruled

him. May i5 , i663.

^ A motion to refer the heads of charge against Clarendon to a

committee was lost by 194 to 128, Seymour and Osborne telling the

Noes, Birch and Clarges the Ayes. Commons' Journals, Nov. 6, 1667.

These names show how parties ran, Seymour and Osborne being

high-flying cavaliers, and Birch a presbyterian. A motion that he be

impeached for treason on the first aiticle was lost by 172 to io3, the

two former tellers for the Ayes: Nov. 9. In the Ilarleian MS. 88r, we

have a copious account of the debates on this occasion , and a transcript

in No. 1218. Sir Hcneage Finch spoke much against the charge of

treason ; Maynard seems to have done the same. A charge of secret

correspondence with Cromwell was introduced merely ad invidiam

,

the prosecutors admitting that it was pardoned by the act of indem-

nity, but wishing to make the chancellor plead that : Maynard and

Hampden opposed it, and it was given up out of shame without a

vote. Vaughan, afterwards, chief justice, argued, that counselling
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own pride and ungovernable passionateness, hy which he

had rendered very eminent men in the house otcommons

implacable , and to the language he had used as to ihe

dignity and privileges of the house itself '
. A sense of this

eminent person's great talents , as well as general inte-

the king to govern by a standing army was treason at common law,

and seems to dispute what Finch laid down most broadly, that there

can be no such thing as a common law treason; relying on a passage

in Glanvil where " seductio domini regis " is said to be treason. May-

nard stood up for the opposite doctrine. Waller and Vaughan argued,

that the sale of Dunkirk was treason, but the article passed without

declaring it to be so ; nor would the word have appeared probably

in the impeachment, if a young lord Vaughan had not asserted that

lie could prove Clarendon to have betrayed the king's councils, on

which an article to that effect was carried by 161 to 8y. Garraway and

Littleton were forward against the chancellor, but Coventry seems

to have taken no great part. See Pepys's Diary, Dec. 3d and fith

,

1667. Baxter also says, that the presbyterians were by no means

strenuous against Clarendon, but rather the contrary, fearing tlial

worse luight come for the country as giving him credit for having

kept off military government. Baxter's Life, part iii. 21. This is very

highly to the honour of that party, whom he had so much oppressed,

if not betrayed. " It was a notable providence of God, he says, that

this man, who had been the great instrument of state, and done

almost all, and had dealt so cruelly with the non-conformists, should

thusty his own friends be cast out and bani.shed, while those that he

had persecuted were the most moderate in his cause, and many for

him. And it was a great ease that befel the good people throughout

the land by his dejection. Foi his way was to decoy men into con-

spiracies, or to pretend plots, and upon the rumour of a plot the

innocent people of many countries were laid in prison, so that no man

knew when he was safe. Whereas, since then, though laws have been

made more and more severe
,
yet a man knoweth a little better what

he is ,to expect, when it is by a law that he is to be tried. " Sham

plots there seem to have been, but it is not reasonable to charge

Clarendon with inventing them. Ralph, \2-2.

' In his wrath against the proviso inserted by .sir George Downing,

as above mentioned., in the bill of supply, Clarendon told him, as he
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grity and conscientiousness on the one hand , and indig-

nation at the king's ingratitude , and the profligate coun-

sels of those who supplanted him on the other, have led

most writers to overlook his faults in administration , and

to treat all the articles of accusation against him as fri-

volous or unsupported. It is douhtess impossible to justify

confesses, that the king could never be well served vrhile fellows

of his condition were admitted to speak as much as they had a

mind ; and that in the best times such presumptions had been punished

with imprisonment by the lords of the council , without the king's

taking notice of it, 32i. The king was naturally displeased at this

insolent language towards one of his servants, a man who had filled

an eminent station , and done services, for a suggestion intended to

benefit the revenue. And it was a still more flagrant affront to the

house of commons, of which Downing was a member, and where

he had proposed this clause, and induced the house to adopt it.

Coventry told Pepys " many things about the chancellor's dis-

missal, not fit to be spoken, and yet not any unfaithfulness to the

king, but instar omnium, that he was so great at the council-board,

and in the administration of matters, there was no room for any

body to propose any remedy for what was amiss , or to compass any-

thing, though never so good for the kingdom, unless approved of

by the chancellor; he managing all things with that greatness which

now will be removed, that the king may have the benefit of others'

advice. " Sept. 2, 1667. His own memoirs are full of proofs of this

haughtiness and intem[)erance. He set himself against sir William

Coventry, and speaks of a man as able and virtuous as himself, with

marked aversion. See too Life of James, 898. Coventiy, according to

this writer, 4^1 1 ^^^J* the chief actor in Clarendon's impeachment,

but this seems to be a mistake, though he was certainly desirous of

getting him out of place.

The king, (^Jarendon tells us, 4^8, pretended that the anger of

parliament was such , and their power too, as it was not in his power

to save iiim. Tlie fallen minister desired him not to fear the power of

parliament, " which was more or less, or nothing, as he pleased to

make it. " So jireposterous as well as unconstitutional a way of talk-

ing could not but aggraivate his unpopularity with that great body he

})retended to contemn.
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llie charge of high Ireasou , on which he was impeached
^

but there are matters that never were or could be dis-

proved , and our own knowledge enables us to add such

grave accusations as must show Clarendon's unfitness for

the government of a free country. '

I. It is the fourth article of his impeachment, that

he had " advised and procured divers of his majesty's

subjects to he imprisoned a£;ainst law , in remote^ is-

Jands . garrisons, and other places, thereby to prevent

them from the benefit of the law , and to produce

precedents for the imprisoning any other of his ma-

jesty's subjects in like manner. " This was undoubtedly

true. There was some ground for apprehension on the

part of the government from those bold spirits who
had been accustomed to revolutions , and drew encou-

ragement from the vices of the court , and the embar-

rassments of the nation. Ludlow and Algernon Sidney,

about the year i665, had projected an insurrection, the

latter soliciting Louis XIV and the pensionary of Holland

for aid ^. Many officers of the old army, Wildman ,

Creed, and others, suspected
,
perhaps justly, of such

conspiracies, had been illegally detained in prison for

several years, and only recovered their liberty on Cla-

rendon's dismissal '^. He had too much encouraged the

hateful race of informers , though he admits that it had

grown a trade by which men got money , and that many
were committed on slight grounds'^. Thus colonel Hutchin-

State Trials, vi , 3i8 Pari. Hist.

' Ludlow, iii. iiH, i65, et post. Clarendun's Life, 290. Buniet, 2J.6.

OEuvres de I^ouis XIV, ii. 204.

' Harris's Lives, v. aS. Biogr. Brit. art. Hanlngton. Life of .Tame.i
,

396. Somers' Tracts, vii. 53o. 534-

* See Kennet's Register, ySy, Raljili , 78 et post, Harris's Lives,

V. 182 , for the proofs this
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son died in the clo<e confinement of a remote prison , far

more probably on account of his share in the death of

Charles I , from which the act of indemnity had dis-

charged him, than any just pretext of treason '. It was

difficult to obtain a habeas corpus from some of the

judges in this reign. But to elude that provision by re-

moving men out of the kingdom , was such an offence

aga^inst the constitution , as may be thought^enough to

justify the impeachment of any minister.

2. The first article , and certainly the most moment-

ous, asserts " That the earl of Clarendon hath designed

A a standing army to be raised , and to govern the king-

dom thereby , and advised the king to dissolve this pre-

sent parliament , to lav aside all thoughts of parliaments

for the future , to govern by a military power , and to

maintain the same by free quarter and contribution . " This

was prodigiously exaggerated
;
yet there was some found-

ation for a part of it. In the disastrous summer of 1667,

when the Dutch fleet had insulted our coasts , and burned

our ships in the Medway, the exchequer being empty, it

was proposed in council to call together immediately the

parliament , which then stood prorogued to a day at the

distance of some months. Clarendon , who feared the

hostility of the house of commons towards himself , and

had pressed the king to dissolve it , maintained that they

could not legally be summoned before the day fixed 5 and ,

with a strange inconsistency, attaching more importance

to the formalities of law than to its essence , advised

that the counties where the troops were quartered

should be called upon to send in provisions, and those

' Mem of Hulcliinson, 3o3. It seems, however, that lie was ';us-

pected of some concern with an intended rising in i663, though

nothing was proved against him. Miscellanea Aiilica, 3 19.
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where there were no troops to contribute money , which

should be abated out of the next taxes. And he admits

that he might have used the expression of raising contri-

butions, as in the late civil war. This unguarded and

unwarrantable language , thrown out at the council-table

where some of his enemies were sitting , soon reached

the ears of the commons , and , mingled up with the

usual misrepresentations of faction , was magnified into

a charge of high treason,
'

3. The eleventh article charged lord Clarendon with

having advised and effected the sale of Dunkirk to the

French king, being part of his majesty's dominions , for

no greater value than the ammunition , artillery, and

stores were worth. The latter part is generally asserted to

be false. The sum received is deemed the utmost that

Louis would have given , who thought he had made a

hard bargain. But it is very difficult to reconcile what

Clarendon asserts in his defence , and much more at

length in his Life, that the business of Dunkink was en-

tirely decided before he had any thing to do in it, by the

advice of Albemarle and Sandwich , with the letters of

d'Estrades, the negociator in this transanction on the

part of France. In these letters , written at the time to

.

Louis XIV, Clarendon certainly appears not only as the

person chiefly concerned , but as representing himself al-

most the only one of the council favourable to the mea-

' Life of Clarendon, 424. Pepvs says, the parliament was called

together " against the duke of York's mind flatly, who did rather

advise the king to raise money as he pleased; and against the chancellor,

who told the king that queen Elizabeth did do all her business in 1 588

without calling a parliament, and so might he do for any thing he

saw. " June 25, 1667. He probably got this from his friend sir W.
Coventry.
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sure , ;vnd having lo overcome the decided repugnance of

Southaniplon , Sandwich , and Albemarle '
. I cannot in-

deed see any other explanation , than that he magnified

the obstacles in the way of this treaty, in order to obtain

better terms ; a management not very unusual in diplo-

matical dealing , but , in the degree at least to which he

carried it , scarcely reconcileable with the good faith we

should expect from this minister. For the transaction

itself, we can hardly deem it honourable or politic. The

expense of keeping up Dunkirk , though not trifling ,

' Ralph, 78, etc. The overture came from Clarendon, the French

having no expectation of it. The worst was that, just hefore, he

had dwelt in a speech to parliament on the importance of Dunkirk.

This was on May 19, 1662. It appears by Louis XIV's own account,

which certainly does not tally with some other authorities , that

Dunkirk had been so gieat an object with Cromwell, that il was the

stipulated price of the English alliance. Louis , however, was vexed

at this, and determined to recover it at any price : il est certain que

je ne pouvoistrop donner pourracheter Dunkerque. He sent d'Estrades

accordingly to England in ififii, directing him to make this his great

object. Charles told the ambassador, that Spain had made him great

offers, but he would rather treat with France. Louis was delighted at

this, and tliougli the sum asked was considerable, 5,000,000 livres, he

would not break off, but finally concluded the treaty for 4,000,000,

s payable in three years ; nay, saved 5oo,000 without its being found

out by the English , for a banker having offered them prompt

payment at this discount, they gladly accepted it; but this banker

was a person employed by Louis himself, who had the money ready.

He had the greatest anxiety about this affair, for the city of London

deputed the lord-mayor to offer any sum so that Dunkirk might not

be alienated. OEuvres de Louis XIV, i. 167. If this be altogethej

correct, the king of France did not fancy he had made so bad a

bargain; and, indeed, with his projects, if he had the money to

spare, he could not think so. Compare the Memoires d'Estrades, and

the supplement lo the third volume of Clarendon State Papers. The

historians are of no value, except as they copy from some of these

uiginal testimonies.
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Avoukl have been willingly defrayed by parliament , and

could not well be pleaded by a government which had

just incumbered itself with the useless burthen of Tan-

gier. That its possession was of no great direct value to

England must be confessed , but it was another question

whether it ought to have been surrendered into the hands

of France.

4. This close connexion with France is indeed a great

reproach to Clarendon's policy , and was the spring of

mischiefs to which he contributed , and which he ought

to have foreseen. What were the motives of these strong

professions of attachment to the interests of Louis XIV

which he makes in some of his letters , it is difficult to

say , since he had undoubtedly an ancient prejudice

against that nation and its government. I should incline

to conjecture , that his knowledge of the king's unsound-

ness in religion led him to keep at a distance from the

court of Spain , as being far more zealous in its popery

,

and more connected with the Jesuit faction , than that

of France ; and this possibly influenced him also with

respect to the Portuguese match , wherein , though not

the first adviser , he certainly took much interest ;
an

alliance as little judicious in the outset , as it proved

eventually fortunate '. But the capital misdemeanor

that he committed in this relation with France was the

clandestine solicitation of pecuniary aid for the king»*^'

He first taught a lavish prince to seek the wages of de-

pendence in a foreign power, to elude the control of

parliament by the help of French money '. The purpose

' Life of Clar. 78. Life of James , 394.

^ See Supplement to third volume of Clarendon State Papers , for

abundant evidence of the close connexion between the courts ofFrance

and England. The former offered bribes to lord Clarendon so fre
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tor which this aid was asked , ihe succour of Portugal

,

might he fair and laudahle , hut the precedent was most

base, dangerous , and ahominable. A king who had once

tasted the sweets of dishonest and clandestine lucre would,

in the words of the poet , be no more capable afterwards

of abstaining from it , than a dog from his greasy offal

.

These are the errors of Clarendon's political life

,

which , besides his notorious concurrence in all measures

of severity and restraint towards the non-conformists

,

diminish my respect from his memory, and exclude , in

my judgment, his name from that list of great and wise

ministers , where some are w illing to place him near the

head. If I may seem to my readers less favourable to so

eminent a person than common history might warrant , it

is at least to be said that I have formed my decision from

his own recorded sentiments , or from equally undis-

putable sources of authority. The publication of his life
,

that is, of the history of his administration , has not con-

tributed to his honour. We find in it little or nothing of

that attachment to the constitution for which he had ac-

quired credit , and some things w hich we must struggle

hard to reconcile with his veracity, even if the suppres-

sion of truth is not to be reckoned an impeachment of it

in an historian '

. But the manifest profligacy of those who

queutly and unceremoniously, that one is disposed to think he did

not show so much indignation at the first overture as lie ought

to have done. See pp. i. 4- i3. The aim of Louis was to effect the

match with Catharine. Spain would have given a great poition with

any protestant princess , in order to break it. Clarendon asked, on his

master's account , for 5o,oool. , to avoid application to parliament

,

p. 4- The PVencli offered a secret loan, or subsidy perhaps, of

2,000,000 livres for the succour of Portugal This was accepted h\
Clarendon, p. i5; but I do not lind any thing more about it.

' As no one, who regards with attachuicnl the present system of
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contributed most to his ruin , and the measures whieh the

court took soon afterwards, have rendered his adminis-

tration comparatively honourable , and attached vene-

ration to his memory. We are unwilling to believe that

tlie English constitution , can look upon lord Clarendon as an excel-

lent minister , or a friend to the soundest principles of civil and

religious liberty, so no man whatever can avoid considering his

incessant deviations from the great duties of an historian as a moral

blemish in his character. He dares very frequently to say what Is not

true, and what he must have known fo be otherwise; he does not

dare to say what is true. And it is almost an aggravation of this

reproach , that he aimed to deceive posterity, and poisoned at the

fountain a stream from which another generation was to drink. No
defence has ever been set up for the fidelity of Clarendon's history,

nor can men , who have sifted the authentic materials , entertain much
difference of judgment in this respect; though, as a monument of

powerful ability and impressive eloquence, it will always he read

with that delight which we receive from many great historians, espe-

cially the ancient , Independent of any confidence In their veracity.

One more instance, before we quit lord Clarendon for ever, may

here be mentioned of his disregard for truth. The strange tale of a

fruitless search after the restoration for the body of Charles I. is well

known. Lords Southampton and Lindsey, he tells us, who had assisted

at their master's obsequies in St. George's chapel at Windsor, were

so overcome with grief, that they could not recognize the place of

interment, and after several vain attempts, the search was abandoned

in despair. Hist, of Rebellion , vl. 244- Whatever motive the noble

historian may have had for this story, it is absolutely Incredible that

any such ineffectual search was ever made. Nothing could have been

more easy than to have taken up the pavement of the choir. But

this was unnecessary. Some at least of the workmen employed must

have remembered the place of the vault. Nor did it depend on them;

for sir Thomas Herbert, who was present, had made at the time a

note of the spot , " just opposite the eleventh stall on the king's

side. " Herbert's Memoirs, 142- And we find from Pepys's Diary,

Feb. -26, 1666, that "he was shown, at Windsor, where the late

king was burled, and king Henry VIII and my lady Seymour. " In

which .spot, as is well known , the royal body has twice been found,

once in the reign of Anne, and again in i8i(3.
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there was any thing to censure in a minister , whom
Buckingham persecuted , and against whom Arlington

intrigued. '

A distinguished characteristic of Clarendon had been

his firmness , called indeed hy most pride and obstinacy,

which no circumstances , no perils , seemed likely to

bend. But his spirit sunk all at once with his fortune.

Clinging too long to office , and cheating himself against

all probability with a hope of his master's kindness when

he had lost his confidence , he abandoned that dignified

philosophy which ennobles a voluntary retirement , that

stern courage which innocence ought to inspire, and

hearkening to the king's treacherous counsels , fled be-

fore his enemies into a foreign country. Though the im-

peachment , at least in the point of high treason , can-

not be defended , it is impossible to deny, that the act of

banishment , under the circumstances of his flight , was

capable in the main of full justification. In an ordinary

criminal suit , a process of outlawry goes against the ac-

' The tenor of Clarendon's life and writings almost forbids any

surmise of pecuniary corruption. Yet this is insinuated by Pepys , on

the authority of Evelyn, April 27, and May 16, 1667. But the one was

gossiping, though shrewd; and the other feeble, though accomplished.

Lord Dartmouth, who lived in the next age , and whose excessive ill

nature makes him no good witness against any body, charges him

with receiving bribes from the main instruments and promoters of

the late troubles , and those who had plundered the royalists , which

enabled him to build his great mansion in Piccadilly, asserting that it

was full of pictures belonging to families who had been despoiled of

them. " And whoever had a mind to see what great families had

been plundered during the civil war, might find some remains either

at Clarendon-house or at Cournbury. " Note on Burnet, 88.

The character of Clarendon as a minister , is fairly and judiciously

drawn by Macpherson, Hist, of England , 98 ; a work by no means so

full of a torv spirit as has been supposed.
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cusod who flies from justice •, and his neglect to appear

>vithin a s^iven time is equivalent , in cases of treason or

felony, to a conviction of the offence ; can it be com-

plained of, that a minister of state, who dares not con-

front a parliamentary impeachment, should be visited

vuth an analogous penalty ? But whatever injustice and

violence may be found in this prosecution , it established /

for ever the right of impeachment, which the discredit

into which the long parliament had fallen , exposed to

some hazard ^ the strong abettors of prerogative , such as

Clarendon himself , being inclined to dispute this respon-

sibility of the king's advisers to parliament. The com-

mons had , in the preceding session , sent up an impeach-

ment against lordMordaunt , upon charges of so little pub--

lie moment, that they may be suspected of having!

chiefly had in view the assertion of this important privi-

'

lege '
. It was never called in question from this time

^

and indeed they took care during the remainder of this

reign , that it should not again be endangered by a pau-

city of precedents. ^

' Pari. Hist. 347.
" The lords refused to commit the earl of Clarendon on a general

impeachment of high treason, and in a conference with the lower

house, denied the authority of the precedent in Strafford's case,

which was pressed upon them. It is remarkable , that the managers of

this conference for the commons vindicated the first proceedings of

the long parliament, which shows a considerable change in their tone

since i66i.They do not however seem to have urged, what is an

apparent distinction between the two precedents, that the commit-

ment of Strafford was on a verbal request of Pym in the name of the

commons, without alleging any special matter of treason , and conse-

quently irregular and illegal in the highest degree; while the 16th

article of Clarendon's impeachment charges him with betraying the

king's counsels to his enemies; which, however untrue, evidently

amounted to treason within the statute of Edward III; so that the
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The period between the fall of Clarendon in 1667 ' ^^^^

the commencement oflordDanby's administration in 16^3 ,

is justly reckoned one of the most disgraceful in the an-

nals of our monarchy. This was the age of what is usually

denominated the Cabal administration , from the five

initial letters of sir Thomas Clifford , first commissioner

of the treasury, afterwards lord Clifford and high treasurer,

the earl of Arlington , secretary of state , the duke of

Buckingham , lord Ashley, chancellor of the exchequer,

afterwards earl of Shaftesbury and lord chancellor, and

lastly , the duke of Lauderdale.

objection of the lords extended to committing any one for treason upon

impeachment , without all the particularity required in an indict-

ment. This showed a very commendable regard to the liberty of the

subject ; and from this time we do not find the vague and unintel-

ligible accusations, whether of treason or misdemeanor, so usual in

former proceedings of parliament. Pari. Hist. SSy. A protest was

signed by Buckingham, Albemarle, Bristol, Arlington , and others of

their party, including three bishops (Cozens, Croft, and another),

against the refusal of their house to commit Clarendon upon the ge-

neral charge. A few, on the other band , of whom Hollis is the onlv

remarkable name, protested against the bill of banishment.

"The most fatal blow (says James) the king gave himself to his

power and prerogative, was when he sought aid from the bouse of

commons to destroy the earl of Clarendon : by that he put that house

agam in mind of their impeaching privilege, which had been wrested

out of their hands by the restoration; and when ministers found they

were like to be left to the censure of the parliament, it made them

have a greater attention to court an interest there , than to pursue

that of their princes, from whom they hoped not for so sure a sup-

port." Life of James, SgS.

The king, it is said, came rather slowly into the measure of im-

peachment, but became afterwards so eager, as to give the attorney-

general , Finch
,
positive orders to be active in it , observing him

to be silent. Carte's Oimond, ii. 353. Buckingham had made the king

great promises of what the commons would do in case he would sacri-

fice Clarendon.
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Though the counsels of these persons soon became ex-

tremely pernicious and dishonourable, it must be ad-

mitted , that the first measures after the banishment of

Clarendon , both in domestic and foreign policy, were

highly praiseworthy. Bridgeman , who succeeded the late

chancellor in the custody of the great seal , with the

assistance of chief baron Hale and bishop Wilkins , and
at the instigation of Buckingham , Avho , careless about

every religion , was , from humanity or politic motives

,

friendly to the indulgence of all , laid the foundations of

a treaty with the non-conformists , on the basis of a com-
prehension for the presbyterians , and a toleration for

the rest '
. They had nearly come, it is said, to terms of

agreement , so that it was thought time to intimate their

desigain a speech from the throne. But the spirit of 1661

was still too powerful in the commons •, and the friends

of Clarendon , whose administration this change of coun-

sels seemed to reproach, taking a warm part against all

indulgence , a motion that the king be desired to send for

such persons as he should think fit to make proposals to

him in order to the uniting of his protestant subjects,

was negatived by 1^6 to 70 ^. They proceeded , by almost

' Kennet, ayS. 3oo. Burnet. Baxter, 23. The design was to act on

the principle of the declaration of r66o , so that preshyterian ordina-

tions should puss sub modo. Tillotson and Stiiiingfleet were con-

cerned in it. The king was at this time exasperated against the hishops

for their support of Clarendon. Burnet, ibid. Pepys's Diary, 21st

Dec. 1667. And he had also deeper motives.

^ Pari. Hist. 421. Ralph, 170. Carte's Life of Ormond, ii. 862. Sir

Thomas Littleton spoke in favour of the comprehension, as did Sey-

mour and Waller; all of them enemies of Clarendon, and probably

connected with the Buckingham faction : but the church party was

much too strong for them. Pepys says the commons were furious

against the project; it was said, that whoever proposed new laws

about religion must do it with a rope about his neck. Jan. 10, ififiS.

III.
7
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an equal majority, lo continue the bill of 1664 , for sup-

pressing seditious conventicles 5 which failed, however,

for the present , in consequence of the sudden proro-

gation.
'

But whatever difference of opinion might at that time

prevail with respect to this tolerant disposition of the new

government , there was none as to their great measure in

external policy , the triple alliance with Holland and

Sweden. A considerable and pretty sudden change had

taken place in the temper of the English people towards

France. Though the discordance of national character,

and the dislike that seems natural to neighbours , as well

as , in some measure , the recollections of their ancient

hostility, had at all times kept up a certain ill-will between

the two, it is manifest that before the reign of Charles II

there was not that antipathy and inveterate enmity towards

the French in general , which it has since been deemed

an act of patriotism to profess. The national prejudices
,

from the accession of Elizabeth to the restoration , ran far

more against Spain-, and it is not surprising that the ap-

prehensions of that ambitious monarchy, which had been

very just in the age of Philip II, should have lasted longer

than its ability or inclination to molest us. But the rapid

declension of Spain, after the peace of the Pyrenees, and

the towering ambition of Louis XIY, master of a king-

dom intrinsically so much more formidable than its rival

,

manifested that the balance of power in Europe , and our

This is the first instance of a triumph obtained by the church over the

crown in the house of commons. Ralph observes upon it, " It is not

for nought that the words church and state are so often coupled

together, and that the first lias so insolently usurped the precedency

of the last."

' Id. 422-
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own immediate security, demanded a steady opposition

to the aggrandizement of one monarchy , and a regard to

the preservation of the other. These , indeed , were rather

considerations for statesmen than for the people ^ hut

Louis was become unpopular both by his acquisition of

Dunkirk at the expense , as it was thought , of ourjionour,

and much more deservedly by his shuffling conduct in

the Dutch war, and union in it with our adversaries.

Nothing therefore gave greater satisfaction in England

than the triple alliance , and consequent peace of Aix-la-

Chapelle, which saved the Spanish Netherlands from ab-

solute conquest , though not without pretty important sa-

crifices.
'

Charles himself, meanwhile, by no means partook in

this common jealousy of France. He had, from the time

of his restoration , entered into close relations with that

power , which a short period of hostility had interrupted

without leaving any resentment in bis mind. It is now
known , that while his minister was negotiating at the

Hague for the triple alliance , he had made overtures for

a clandestine treaty with Louis , through his sister the

duchess of Orleans , the duke of Buckingham , and the

French ambassador Rouvigny*^. As the king of France

' France retained Lille, Tournay, Douay, Charleroi, and other

places by the treaty. The allies were surprised, and not pleased at the

choice Spain made of yielding these towns in order to save Franche-

Couite. Temple's Letters, 97. In fact, they were not on good teims

with that power; she had even a project, out of spite to Holland, of

giving up the Netherlands entirely to France, in exchange for Rous-

sillon, but thought better of it on cooler reflection.

^ Dalrvmple, ii. 5, et post. Temple was not treated very favour-

ably by most of the ministers on his return from concluding the

triple alliance : Clifford said to a friend ,
" Well , for all this noise

,

we must yet have another war with tlie Dutch before it be long."

Temple's Letters , it'i.
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was at first backward in meeting these advances, and the

letters published in regard to them are very few, we do

not find any precise object expressed beyond a close and

intimate friendship. But a few words in a memorial of

Rouvigny to Louis XIV seem to let us into the secret of

the real purpose. " The duke of York ,
" he says , " wishes

much for this union 5 the duke of Buckingham the same :

they use no art , but say that nothing else can re-establish

the affairs of this court. '

Charles 11 was not of a temperament to desire arbitrary

power , either through haughtiness and conceit of his

station , which he did not greatly display , or through the

love of taking into his own hands the direction of public

affairs, about which he was in general pretty indifferent.

He did not wish , as he told lord Essex , to sit like a Turk-

ish sultan , and sentence men to the bow-string , but

could not bear that a set of fellows should inquire into his

conduct''. His aim, in fact, was liberty rather than power;

lit was that immunity from control and censure, in which

|men of his character place a great part of their happiness.

iFor some vears he had cared probably very little about

fenhancing his prerogative, content with the loyalty,

though not quite with the liberality of his parliament.

And had he not been drawn against his better judgment

into the war with Holland, this harmony might perhaps

have been protracted a good deal longer. But the vast

expenditure of that war, producing little or no decisive

success, and coming unfortunately at a lime when trade

was not very thriving, and when rents had considerably

fallen , exasperated all men against the prodigality of the

court, to which they might justly ascribe part of their

' Daliymple, ii. it.

' Burnet.
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burthens , and , with the usual mis-calculations , believed

that much more of them was due. Hence the bill appoint-

ing commissioners of public account , so ungrateful to the

king , whose personal reputation it was likely to affect

,

and whose favourite excesses it might tend to restrain.

He was almost equally provoked by the license of his

people's tongues. A court like that of Charles is the natu-t

ral topic of the idle, as well as the censorious. An admi-

nistration so ill conducted could not escape the remarks

of a well-educated and intelligent city. There was one

method of putting an end to these impertinent com-^

ments , or of rendering them innoxious 5 hut it was the

last which he would have adopted. Clarendon informs

us, that the king one day complaining of the freedom, as

to political conversation, taken in coffee-houses, he re-

commended either that all persons should he forbidden

by proclamation to resort to them , or that spies should

be placed in them to give information against seditious

speakers '
. The king , he says , liked both expedients , but

thought it unfair to have recourse to the latter till the

former had given fair warning , and directed him lo pro-r

pose it to the council; but here sir AVilliam Coventry

objecting, the king was induced to abandon the measure,

much to Clarendon's disappointment, though it probably

saved him an additional article in his impeachment. The
unconstitutional and arbitrary tenor of this great minis-

ter's notions of government is strongly displayed in this

little anecdote. Coventry was an enlightened , and , for

thatage, an upright man, whose enmily Clarendon brought

on himself by a marked jealoiisy of bis abilities in council.

Those who stood nearest to the king were not backward

' Life of Clarendon, 337.

/
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to imitate his discontent at the privileges of his people
and their representatives. The language of courtiers and
court-ladies is always intolerable to honest men , espe-

cially that of such courtiers as surrounded the throne of

Charles 11; It is worst of all amidst public calamities , such
as pressed very closely on one another in a part of his

reign
5
the awful pestilence of i665, the still more ruin-

ous fire of 1666, the fleet burned by the Dutch in the

Medway next summer. No one could reproach the king

for outward inactivity or indifference during the great

fire. But there were some, as Clarendon tells us, who
presumed to assure him, " that this was the greatest

blessing that God had ever conferred on him , his resto-

ration only excepted; for the walls and gates being now
burned and thrown down of that rebellious city, which
was always an enemy to tlie crown , his majesty would
never suffer them to repair and budd them up again , to

be a bit in his mouth and a bridle upon his neck •, but
would keep all open , that his troops might enter upon
them whenever he thought it necessary for his service

;

there being no other way to govern that rude multitude

but by force '

.
" This kind of discourse , he goes on to

say, did not please the king. But here we may venture to

doubt his testimony, or if the natural good temper of

Charles prevented him from taking pleasure in such atro-

cious congratulations , we may be sure that he was not

sorry to think the city more in his power.

It seems probable , that this loose and profligate way
of speaking gave rise , in a great degree , to the suspicion

that the city had been purposely burned by those who
were more enemies to religion and liberty than to the

' Life of Clarendon , :>55.
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court. The papists stood ready to bear the mfaniy of

every unproved crime •, and a committee of the house of

commons collected evidence enough for those who were

already convinced that London had been burned by that

obnoxious sect. Though the house did not proceed farther,

there can be no doubt that the inquiry contributed to

produce that inveterate distrust of the court , whose con-

nexions with the popish faction were half known ,
half

conjectured , which gave from this time an entirely new

complexion to the parliament. Prejudiced as the commons

were , they could hardly have imagined the catholics to

have burned the city out of mere malevolence ; but must

have attributed the crime to some far-spreading plan of

subverting the established constitution.

'

The retention of the king's guards had excited some

jealousy, though no complaints seem to have been made

of it in parliament •, but the sudden levy of a considerable

force in 1667, however founded upon a very plausible

pretext from the circumstances of the war, lending credit

to these dark surmises of the court's sinister designs
,

gave much greater alarm. The commons , summoned

' State Trials, vi. ^07. One of the oddest things connected with

tliis fire was, that some persons of the fanatic party had been hanged
,

in April, for a conspiracy to surprise the Tower, murder the duke

of Albemarle and others , and then declare for an equal division of

lands, etc. In order to effect this, the city was to be fired, und the

guards secured in their quarters; and for this the 3d of September

following was Gxed upon as a lucky day. This is undoubtedly to be

read in the London Gazette for April 3o, 1666; and it is equally

certain that the city was in flames on the 3d of September. But though

the coincidence is curious, it would be very weak to think it more
than co-iucidence, for the same reason as applies to the suspicion

which the catholics incurred; that the mere destruction of the city

could not have been the object of any party, and that nothing was

jittempted to manifest any further design.
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together in July, instantly addressed the king to disband

his army as soon as peace should be made. We learn

from the duke of York's private memoirs , that some of

those who were most respected for their ancient attach-

ment to liberty deemed it in jeopardy at this crisis. The

earls of Northumberland and Leicester , lord HoUis
,

Mr. Pierrepont , and others of the old parliameulary

party, met to take measures together. The first of these

told the duke of York , that the nation would not be sa-

tisfied with the removal of the chancellor, unless the

guards were disbanded , and several other grievances

redressed. The duke bade him be cautious what be said,

lest he should be obliged to inform the king ^ but JNor-

thumberland replied , that it was his intention to repeat

the same to the king , which he did accordingly the next

day, '

This change in public sentiment gave warning to

Charles that he could not expecl to reign with as little

trouble as he had hllherto experienced •, and doubtless

the recollection of his father's history did not contribute

to cherish the love he sotnetimes pretended for parlia-

ments. His brother, more reflecting and more impatient

of restraint on royal authority, saw with still greater

clearness than the king , that they could only keep the

prerogative at its desired height by means of intimida-

tion. A regular army was indispensable; but to keep up

an army in spite of parliament , or to raise money for its

support without parliament , were very difficult under-

.takings. It seemed necessary to call in a more powerful

arm than their own •, and by establishing the closest union

with the king of France, to obtain either military or pecu-

' Macptierson's ExUacts, 38. 49* '--'f*-' of James, 4*^-
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iilary succours from him , as circumstances might demand.

But there was another and not less imperious motive for

a secret treaty. The king , as has heen said , though little

likely, from the tenor of his life, to feel very strong and

lasting impressions of religion , had at times a desire to

testify publicly his adherence to the Romish communion.

The duke of York had come more gradually to change

the faith in which he was educated. He describes it as

the result of patient and anxious inquiry ; nor would it

be possible , therefore , to fix a precise date for his con-

version , which seems to have been not fully accom-

plished till after the Restoration ' . He however continued

in conformity to the church of England , till , on disco-

vering that the catholic religion exacted an outward com-

munion , which he had fancied not indispensable , he

became more uneasy at the restraint that policy imposed

on him. This led to a conversation with the king, of

whose private opinions and disposition to declare them

' He tells us himself that it began by his reading a book written

by a learned bishop of the church of England to clear her from

schism in leaving the Roman communion , which had a contrary

effect on him, especially when, at the said bishop's desire, he read

an answer to it. This made him inquisitive about the grounds and

manner of the Reformation. Jfter his return, Heylin's History of the

Reformation, and the preface to Hooker's Ecclesiastical Polity, tho-

roughly convinced him that neither the church of England, nor

Calvin, nor any of the reformers, had power to do what they did;

and he was confident, he said , that whosoever reads those two books

with attention and without prejudice would be of the same opinion,.

Life of James, i. 629. The duchess of York embraced the same

creed as her husband, and, as he tells us, without knowledge of his

sentiments, but one year before her death in 1670. She left a paper

at her death containing the reasons for her change. See it in Kennet,

Sao. It is plain that she, as well as the duke, had been influenced by

the Romanizing tendency of some Anglican divines.
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lie was prohahiy inroiintd, and to ii dost! union >\ilii

( lilVoid and Ailinf^lon, Irom vvliom \\v. Iwid stood alool'

on account ol' llnnr animosity a^'uinst ('laicndon. Tho
kins,' and duko held a consiillalion willi llmsc two niinis-

lers, and with lord Arundel of Wardonr, on the '.^lli oC

January, ilKu), to discuss ti»e ways and methods (it In

he taken loi' the advancemeni of llw catholic religion in

these kingdoms. The kin^ spoke earnestly, and with tears

in his eyes. After a long deliheration , it was agreed that

there was no hetter way to accomplish this purpose than

through France; the house of Austria heing in no con-
dition to give any assistance.'

'J'he famous secret treaty, which, though helievt'd on
pretty good evidence not 'ujlij^fter the lime, was lirsl

actually hrought to light '^5^a®fll|J>le ahoni half a cen-

tury since, hegan to he negotiated'^ very soon after this

consullation^ We find allusions |q the king's projects in

one of his letters to thit^'dUchess M Orlean^, dated .in\

y

' Marplu'isim, 5(>. Life ol l.inn .
, ,.

" De Witt was apprised ol jli ,,1,1 , |, 1 , 1 ,,,u\ Jiiiu-

land as early as April, .(li.a^ Un-u^U . . . ,li I, , ;,ui .,1 l\iris,

Temple, 179. Temple himserf, iij. the . >ni ,.1 1I..1 v<|ai, liei.ime

convinced that tlie kiii{;'s view»»M<cre iiM 'iiv.^ift-irffjpjyfx'nple, and
reflects severely on his condnci nla l.-tlti, Dccenibfj j i, ifirnj, p. 206,

In September, 1(170, on his sndden recall from (he Hii(<ne, De Witt
lold liim Ids suspicions t)t' a clandestine treaty, u4i. He was received

on his return coldly by Arlington, and almost with rudeness by Clif-

ford, 144. They knew he would never concur in the new projects.

But in ifiSa, during' one of the intervals wluii (lliarles was pliiyin^

false with his brother Louis, the latter, in reveiij^e, let an ahhe IMmi

,

m a history of the Dutch war, publish an account »if the whole seeret

treaty, under the name of the count de St. Majolo. 'I'bis book was
immediately suppressed at the instance of the iMiglish and)assador,

and I'l imi was sent for n short tinu' to the Itastile. Hut a pamphlet

,

published in London just after the llev»>luli»ui , contains «xtr.u Is iVouj
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March , liiik) '. In another of June (i , the methods he was

adopting to secure himself in this perilous j urn line a|>-

pear. He was to fortify IMymoulh , Hull , and I'ortsmoulh,

and to place them in liusty hands. The lied was under

the duke, as lord admiral^ the guards and ihcir officers

were thought in general well ail'ected*; hut his great

reliance was on the most christian king. He stipulated

for '^oojoool. annually, and for the aid of (Jooo I'rench

troops^. In return lor such important succour, (Charles

undertook to serve his ally's ainhition and wouiuh'd pride

against the United Provinces, I'hese , when concpuKid

by the French arm^, ^vitll^lJiJvco-operation of an English

navy, were already sh.lred hy I he royal conspirators. A

])art of Zealand;feU to the lot of England, the rem.iindcu

of the Seven Provinces to l^jance, with an understand-

ing that some coliipeosation sU'ould he made to the prin(;e

of Orange. In'the event of any new rights to the Spanish

monajchy accruing to the most christian king, as it is

worded (that is , oil ilye death of the king of Spain , a

sickly child), it w'^ agreed that England shouhl assist

him with all her force hy sea and land , hul al his own

expense; and should obtain not oidy Ostend and Minorca

,

but, as far as the king of France could conlrihute to it

,

such parts of Spanish America as she should choose to

it. DiilryiTiple , ii. 80. Soiners' Tracts , viii. i3. Itarl. Misc. ii. 387.

OEiivres de Louis XIV, vi. /jy'^- It 's singular (liat Huiiif slioulrl liave

slightt-d so well autliciiticate<l a fact, even Letore Dair} iii|)l<'s j)uIj-

licatioii of the treaty; hut I suppose he had never heard of Priuii's

book

.

' Dahymple, ii, aa.

' Id. al. Life of James
, 44'^'

^ The tenor of the arlich^ leads ine to conclude, that these troop»

were to he landed in l"!i)glaud at all events, in order to secure tlie

piihllc tran(|uillity wiliiout waiting for any disturhance.
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conquer '
. So strange a scheme of partitioning that vast

inheritance was never, I helieve , suspected till the pub-
lication of the treaty ; though Bolingbroke had alluded

to a previous treaty of partition hetween Louis and the

emperor Leopold , the complete discovery of which has

been but lately made."

Each conspirator in this coalition against the protestant

/faith and liberties of Europe had splendid objects in view
^

/ but those of Louis seemed by far the more probable and
less liable to be defeated. The full completion of their

scheme would have reunited a great kingdom to the ca-

tholic religion , and turned a powerful neighbour into a

dependent pensioner. But should this fail , and Louis was

P. 49.

' Bolingbroke has a remarkable passage as to this in his Letters on
History ( Letter VII) : it may be also alluded to by others. The full

details, however, as well as more authentic proofs, were reserved,

as I believe, for the publication of OEuvres de Louis XIV, where
they will be found in vol. ii. ^o'i. The proposal of Louis to the em-
peror, in 1667, was , that France should have the Pays-Bas , Franche-

Comte, Milan, Naples, the ports of Tuscany, Navarre, and the Philip-,

pine Islands; Leopold taking all the rest. The obvious drift of this

was , that France should put herself in possession of an enormous
increase of power and territory, leaving Leopold to fight as he coul^

for Spain and America, which were not likely to submit peaceably.

The Austrian cabinet understood this, and proposed that they should

exchange their shares. Finally , however , it was concluded on the

king's terras, except that he was to take Sicily instead of Milan. One
article of this treaty was , that Louis should keep what be had con-

quered in Flanders ; in other words, the terms of the treaty of Aix-

la-Chapelle. The ratifications were exchanged 20th Feb. ififiS. Louis

represents himself as more induced by this prospect than by any
fear of the triple alliance, of which he speaks slightingly, to conclude

the peace of Aix-la-Chapelle. He thought that he should acquire a

character for moderation which might be serviceable to him , " dans

les grands accroissemens que ma fortune pourroit recevoir." Vol. ii,

p. 3fi9.
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too sagacious not to discern the chances of failure , he

had pledged to him the assistance of an ally in subjuga-

ting the republic of Holland , w hich , according to all

human calculation , could not withstand their united ef-

forts ; nay, even in those ulterior projects which his rest-

less and sanguine ambition had ever in view, and the

success of which would have realized , not the chimera

of a universal monarchy , but a supremacy and dicta-

torship over Europe. Charles, on the other hand , besides

that he had no other return to make for the necessary

protection of France , was impelled by a personal hatred

of the Dutch , and by the consciousness that their com-

monwealthWas the standing reproach of arbitrary power,

to join readily in the plan for its subversion. But looking

first to his own objects, and perhaps a little distrustful

of his ally, he pressed that his profession of the Roman
catholic religion should be the first measure in prosecution

of the treaty; and that he should immediately receive the

stipulated 2oo,oool. , or at least a part of the money.

Louis insisted that the declaration of war against Holland

should precede. This difference occasioned a considerable

delay ; and it was chiefly with a view of bringing round

her brother on this point , that the duchess of Orleans

took her famous journey to Dover, in the spring of 1670.

Yet notwithstanding her influence, which passed for ir-

resistible , he persisted in adhering to the right reserved

to him in the draft of the treaty of choosing his own time

for the declaration of his religion •, and it was concluded

on this footing at Dover, by Clifford , Arundel , and Ar-

lington , on the sad of May, 1670 , during the visit of the

duchess of Orleans. '

' Dalrymple , 3i

—

5y. James gives a different account of tliis,and

intimates that Henrietta , whose visit to Dover he had for this reason
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A mutual distrust , iiowever, retarded the further pro-

gress of this scheme; one party unwilling to commit him-

self till he should receive money, the other too cautious

to run the risk of throwing it away. There can be no

question hut that the king of France was right in urging

the conquest of Holland as a preliminary of the more

delicate business they were to manage in England ; and

from Charles's subsequent behaviour, as well as his ge-

neral fickleness and love of ease , there seems reason to

believe , that he would gladly have receded from an un-

dertaking of which he must every day have more strongly

perceived the difficulties. He confessed , in fact , to Louis's

been much against, prevailed on the king to change his resohition ,

and to begin with the war. He gained over Arlington and Clifford.

The duke told them , it would quite defeat the cathohc design, be-

cause the king must run in debt, and be at the mercy of his parha-

ment. They answered , that if the war succeeded , it was not much

matter what people suspected. P. 45o. This shows that they looked

on force as necessary to compass the design, and tliat the noble re-

sistance of the Dutch, under the prince of Orange, was that which

frustrated the whole conspiracy. "The duke," it is again said, p. /|53,

" was in his own judgment against entering into this war before his

majesty's power and authority in England had been better fixed and

less precarious, as it would have been if the private treaty Grst agreed

on had not been altered." The French court, however, was evidently

right in thinking that till the conquest of Holland should be achieved,

the declaration of the king's religion would only weaken him at home.

It is gratifying to find the heroic character of our glorious deliverer

displaying itself among these foul conspiracies. The prince of Orange

came over to England in 1670. He was then very young, and his

uncle , who was really attached to him , would have gladly asso-

ciated him in the design; indeed it had been agreed that be was to

possess part of the United Provinces in sovereignty. But Colbert

Vvrites , that the king had found him so zealous a Dutchman and pro-

tcstant, that he could not trust him with any part of the secret. He

let him know, however, as we learn from Burnet, 382, that he had

himself embraced the Romish faith.
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ambassador, that he was almost the only man in his king-

dom who liked a French alliance "

. The change of reli-

gion , on a nearer view, appeared dangerous for himself,

and impracticable as a national measure. He had not

dared to intrust any of his protestant ministers , even

Buckingham , whose indifference in such points was no-

torious , with this great secret •, and to keep them the

better in the dark , a mock negotiation was set on foot

with France , and a pretended treaty actually signed , the

exact counterpart of the other, except as to religion.

Buckingham, Shaftesbury, and Lauderdale, were con-

cerned in this simulated treaty, the negotiation for which

did not commence till after the original convention had

been signed at Dover.

The court of France having yielded to Charles the

point about which he had seemed so anxious , had soon

the mortification to discover that he would take no steps

to effect it. They now urged that immediate declaration

of his religion which they had , with very wise reasons
,

not long before dissuaded. The king of England hung

back , and tried so many excuses , that they had reason to

suspect his sincerity •, not that , in fact , he had played a

feigned part from the beginning , but his zeal for popery

having given way to the seductions of a voluptuous and

indolent life , he had leisure , with the good sense he

naturally possessed , to form a better estimate of his

resources , and of the opposition he must encounter.

Meanwhile the eagerness of his ministers had plunged the

Dalrympie, 5y.

' P. 68. Life of James, 44/,. In this work it is said that even the

duchess of Orleans had no knowledge of the real treaty; and that the

other originated with Buckingham. But Dalrympie's authority seems

far better in this instance.
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nation into war with Holland ; and Louis , having attained

his principal end , ceased to trouble the king on the sub-

ject of religion. He received large sums from France

during the Dutch war.

'

This memorable transaction explains and justifies the

strenuous opposition made in parliament to the king and

duke of York , and may be reckoned the first act of a

drama which ended in the revolution. It is true , that

the precise terms of this treaty were not authentically

known , but there can be no doubt , that those who
,

from this time , displayed an insuperable jealousy of one

brother , and a determined enmity to the other , had

proofs enough for moral conviction of their deep conspi-

racy with France against religion and liberty. This sus-

picion is implied in all the conduct of that parliamentary

opposition , and is the apology of much that seems vio-

lence and faction , especially in the business of the po-

pish plot, and the bill of exclusion. It is of importance

also to observe , that James II was not misled and be-

trayed by false or foolish counsellors , as some would

suggest , in his endeavours to subvert the laws , hut

acted on a plan , long since concerted , and in which he

had taken a principal share.

It must be admitted , that neither in the treaty itself,

nor in the f^ew letters which have been published by

Dalrymple , do we find any explicit declaration , either

that the catholic religion was to be established as the na-

tional church , or arbitrary power introduced in England.

But there are not wanting strong presumptions of this

design. The king speaks, in a letter to his sister, of

finding means to put the proprietors of church lands out

P. 84 , etc.
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of apprehension '. He uses the expression ,
" retablir la

religion catholique •,

" which , though not quite unequi-

vocal , seems to convey more than a bare toleration or a

personal profession hy the sovereign ^. He talks of a ne-

gotiation with the court ofRome , to obtain the permission

of having mass in the vulgar tongue , and communion in

both kinds , as terms that would render his conversion

agreeable to his subjects \ He tells the French ambassa-

dor , that not only his conscience , but the confusion he

saw every day increasing in his kingdom, to the diminu-

tion of his authority , impelled him to declare himself a

catholic , which , besides the spiritual advantage
, he be-

lieved to be the only means of restoring the monarchy.

These passages , as well as the precautions taken in ex-

pectation of a vigorous resistance from a part of the na-

tion , appear to intimate a formal re-establishment of the

catholic church
;
a measure connected , in the king's ap-

prehension ,
if not strictly with arbitrary power, yet

with a very material enhancement of his prerogative.

For the profession of an obnoxious faith by the king , as

an insulated person , would , instead of strengthening

his authority, prove the greatest obstacle to it, as, in the

next reign, turned out to be the case. Charles, however,

and the duke of York deceived themselves into a confi-

dence , that the transition could be effected with no ex-

traordinary difficulty. The king knew the prevailing laxity

of religious principles in many about his court , and

• P. 23

' P. 52. The reluctance to let the duke of Buckingham into the

secret seems to prove that more was meant than a toleration of the

Roman catholic religion , towards which he had always been disposed,

and which was hardly a secret at court.

' P. Ga. 84.

III. 8
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thought lie had reason to rely on others as secretly ca-

tholic. Sunderland is mentioned as a young man of ta-

lent, inclined to adopt that religion '. Even the earl of

Orrery is spoken of as a catholic in his heart =". The duke,

who conversed more among divines, was led to hope, from

the strange language of the high-church party, that they

might readily be persuaded to make what seemed no long

step , and come into easy terms of union ^ It was the

constant policy of the Ptomish priests to extenuate the

differences between the two churches , and to throw the

main odium of the schism on the calvinistic sects. And
many of the Anglicans , in their abhorrence of protestant

non-conformists
,
played into the hands of the common

enemy.

The court , however , entertained great hopes from the

depressed condition of the dissenters , whom it was in-

tended to bribe with that toleration under a catholic re-

giment , they could so little expect from the church of

England. Hence the duke of York was always strenuous

against schemes of comprehension , which would invi-

gorate the protestant interest and promote conciliation.

With the opposite view of rendering a union among pro-

testants impracticable , the rigorous episcopalians were

encouraged underhand to prosecute the non-conformists'^.

The duke of York took pains to assure Owen , an eminent

divine of the independent persuasion , that he looked on

P. 8i.

= P. 33.

' " The generality of the church of England men was not at that

time very averse to the catholic religion : many that went under that

name had their religion to choose , and went to church for company's

sake." Jjife of James, p 442.

* Life of Tames, ibid.
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all persecution as an unchristian thing , and altogether

against his conscience ' . Yet the court promoted a renewal

of the temporary act
,
passed in i664, against conven-

ticles , which was re-inforced by the addition of an ex-

traordinary proviso , That all clauses in the act should

he construed most largely and beneficially for suppressing

conventicles, and for the justification and encouragement

of all persons to be employed in the execution thereof^.'

Wilkins , the most honest of the bishops , opposed this

act in the house of lords, notwithstanding the king's per-

sonal request that he would be silent ^. Sheldon and

others , who , like him , disgraced the church of England

by their unprincipled policy or their passions , not only

gave it their earnest support at the time , but did all in

their power to enforce its execution ^. As the king's tem-

per was naturally tolerant , his co-operation in this severe

' Macpherson'.s Extracts
, p. 5i.

22 Car. II c I. Kennet
, p. 3o6. The zeal in the commons against

popery tended to aggravate this persecution of the dis.senters. They
had been led by some rascally clergyman to believe the absurdity that

there was a good understanding betvpeen the two parties.

' Burnet, p. 27a.

^Baxter, p. 74. 8(5. Kennet, p. 3ii. See an infamous letter of

Sheldon , written at this time , to the bishops of his province , urging

them to persecute the non-conformists. Harris's Life of Charles II,

p. 106. Proofs also are given by this author of the manner in which

some, such as Lamplugh and Ward, the latter a very tyrannical

bishop, though a good mathematician, responded to their primate's

wishes.

Sheldon found a panegyrist quite worthy of him in his chaplain

Parker, afterwards bishop of Oxford. This notable person has left a

Latin history of his own time, wherein he largely commemorates the

archbishop's zeal in molesting the dissenters, and praises him for

defeating the scheme of comprehension. P. 25. I observe, that the

late excellent editor of Burnet has endeavoured to slide in a word for

the primate (note on vol. i. p. 24^), on the authority of that history
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measure would not easily be understood, without the

explanation that a knowledge of his secret policy enables

us to give. In no long course of time the persecution was

relaxed , the imprisoned ministers set at liberty, some

of the leading dissenters received pensions , and the

king's declaration of a general indulgence held forth an

asylum from the law^ under the banner of prerogative '.

Though this is said to have proceeded from the advice of

Shaftesbury , who had no concern in the original secret

treaty with France , it was completely in the spirit of

that compact , and must have been acceptable to the

king.

But the factious , fanatical , republican party ( such

were the usual epithets of the court at the time , such

have ever since been applied by the advocates or apo-

logists of the Stuarts ) had gradually led away by their

delusions that parliament of cavaliers 5 or , in other

words , the glaring vices of the king , and the manifest-

ation of designs against religion and liberty , had dis-

possessed them of a confiding loyalty , which , though

highly dangerous from its excess , had always been rather

ardent than servile. The sessions had been short , and

the intervals of repeated prorogations much longer than

by bishop Parker , and of Sheldon's Life in the Biograpliia Britannica.

It is lamentable to rest on such proofs. I should certainly not have

expected that in .Magdalen college , of all places, the name of Parker

would have been held in honour; and as to the Biographia, laudatorj

as it is of primates in general (save Tillotson, whom it depreciates),

I find, on reference, that its praise of Sheldon's virtues is grounded

on the authority of his epitaph in Croydon church. It is said in the

same note, on somebody's authority, that Sheldon was born and

bred to be archbishop of Canterbury ; in which case , Tillotson , Her-

ring , and Sutton must h ave been intended for something else.

' Baxter, 87.
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usual ; a policy not well calculated for that age , where

the growing discontents and suspicions of the people ac-

quired strength hy the stoppage of the regular channel

of complaint. Yet the house of commons , during this

period, though unmanageahle on the one point of tolera-

tion , had displayed no want of confidence in the king
,

nor any animosity towards his administration ; notwith-

standing the flagrant ahuses in the expenditure , which the

parliamentary commission of public accounts had brought

to light , and the outrageous assault on sir John Coven-

try ; a crime notoriously perpetrated by persons employed

by the court , and probably by the king's direct order. '

The war with Holland , at the beginning of 16^2, sok/*

repugnant to English interests , so unwarranted by any

provocation , so infamously piratical in its commence-

ment , so ominous of further schemes still more dark and;

dangerous, finally opened the eyes of all men of intC"'

grity. It was accompanied by the shutting up of the

exchequer , an avowed bankruptcy at the moment of be-

ginning an expensive war'', and by the declaration of

' This is asserted by Burnet, and seems to be acknowledged by the

duke of York. Tlie court endeavoured to mitigate the effect of the

bill brought into the commons, in consequence cf Covenlry's injury,

and so far succeeded , that, instead of a partial measure of protection

for the members of the house of commons, as originally designed,

which seemed, I suppose, to carry too marked a reference to the par-

ticular transaction, it was turned into a general act, making it a

capital felony to wound with intention to maim or disfigure. But

the name of the Coventry act has always clung to this statute. Pari.

Hist. 4^1-

' The king promised the bankers interest at six per cent., instead

of the money due to them from the exchequer ; but this was never

paid till the latter part of William's reign. It may be considered as

the beginning of our national debt. It seems to have been intended to

follow the shutting up of the exchequer with a still more unwarrant-
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^/indulgence , or suspension of all penal laws in religion •,

an assertion of prerogative which seemed without limit.

These exorbitances were the more scandalous , that they

happened during a very long prorogation. Hence the

court so lost the confidence of the house of commons ,

that with all the lavish corruption of the following pe-

riod , it could never regain a secure majority on any im-

portant question. The superiority of what was called the

country party is referred to the session of February 1673

,

j
in which they compelled the king to recall his proclam-

ation suspending the penal laws , and raised a barrier

against the encroachments of popery in the test act.

The king's declaration of indulgence had been pro-

jected by Shaftesbury , in order to conciliate or lull to

sleep the protestant dissenters. It redounded in its imme-

diate effect chiefly to their benefit •, the catholics already

enjoying a connivance at the private exercise of their

religion , and the declaration expressly refusing them

public places of worship. The plan was most laudable in

itself, could we separate the motives which prompted it,

and the means by which it was pretended to be made ef-

fectual. But in the declaration the king says , "we think

\ ourselves obliged to make use of that supreme power in

I
ecclesiastical matters which is not only inherent in us

,

I
but hath been declared and recognized to be so by several

I statutes and acts of parliament. " " We do ," he says, not

I
long afterwards ,

" declare our will and pleasure to be
,

able stretch of power, by granting an injunction to the creditors,

who were suing the bankers at law. According to North ( Exanien

,

p. 38, 47- ) lord-keeper Bridgman resigned the great seal, rather than

comply with this; and Shaftesbury himself, who succeeded him, did

not venture, if I understand the passage rightly, to grant an absolute

injunction. The promise of interest for their money seems to have

been given instead of this more illegal and violent remedy-
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lliat the execution of all and all manner of peual laws in

matters ecclesiastical , against whatsoever sort of non-

conformists or recusants , be immediately suspended , and

they are hereby suspended. " He mentions also his inten-

tion to license a certain number of places for the reli-

gious worship of non-conforming prolestants.
'

It was generally understood to be an ancient preroga-

tive of the crown to dispense with penal statutes in favour

of particular persons , and under certain restrictions. It

was undeniable , that the king might , by what is called

a noli prosequi, stop any criminal prosecution com-

menced in his courts , though not an action for the re-

covery of a pecuniary penalty , which , by many sta-
;

tutes , was given to the common informer. He might of ,'

course set at liberty , by means of a pardon , any person
(

imprisoned , whether upon conviction or by a magistrate's

warrant. Thus the operation of penal statutes in religion;

might , in a great measure , be rendered ineffectual , by

an exercise of undisputed prerogatives 5 and thus, in

fact , the catholics had been enabled , since the acces-

sion of the house of Stuart , to withstand the crushing se-

verity of the laws. But a pretension , in explicit terms
,

to suspend a body of statutes, a command to magistrates

not to put them in execution , arrogated a sort of absolute

power, which no benefits of the indulgence itself, had

they even been less insidiously offered , could induce a

lover of constitutional privileges to endure ^. Notwith-

standing the affected distinction of temporal and eccle-

siastical matters , it was evident that the king's supre-

' Pari Hist. 5iS. Kennet, 3i3.

^ Bridgman, the lord-keeper, resigned the great seal, according to

Burnet, because he would not put it to the declaration of indulgence,

and was succeeded by Shaftesbury.
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,

macy was as much capable of being bounded by the

I legislature in one as in the other , and that every law in

the statute-book might be repealed by a similar proclam-

ation. The house of commons voted, that the king's

1 /prerogative , in matters ecclesiastical , does not extend to

i/f repeal acts of parliament , and addressed the king to re-

' call his declaration. AVhether from a desire to protect the

non-conformists in a toleration even illegally obtained
,

or from the influence of Buckingham among some of the

leaders of opposition , it appears from the debates, that

many of those , who had been in general most active

against the court , resisted this vote , which was carried

by 1 68 to 1 1 6. The king , in his answer lo this address
,

lamented that the house should question his ecclesias-

I
tical power, which had never been done before. This

brought on a fresh rebuke , and ^ in a second address
,

"^ihey positively deny the king's right to suspend any law.

" The legislative power, " they say, " has always been

acknowledged to reside in the king and two houses of

parliament. " The king , in a speech to the house of

lords , complained much of the opposition made by the

commons , and found a majority of the former disposed

to support him , though both bouses concurred in an

address against the growth of popery. vVt length , against

the advice of the bolder part of his council , but cer-

tainly with a just sense of what he most valued, his ease

of mind , Cliarles gave way to the public voice , and

>vithdrew his declaration. '

Pari. Hist. 517. The prcsbyterian party do not appear to have

supported the dehiration, at least Birch spoke against it : Waller,

Seymour, Sir Robert Howard in its favour. Baxter says, the non-

conformists were divided in opinion as to the propriety of availizij^

ihcmsclvts of iho dtclarulion
; p 99 Birch told Pcpys, some years
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There was indeed a line of policy indicated al this

time , which though intolerahlc to the bigotry and pas-

sion of the house , would best have foiled the schemes

of the ministry •, a legislative repeal of all the penal sta-

tutes both against the catholic and the protestant dis-

senter, as far as regarded the exercice of their religion.

It must be evident to any impartial man , that the un-

relenting harshness of parliament , from whom no abate-

ment , even in the sanguinary laws against the priests of

the Romish church , had been obtained , had naturally

and almost irresistibly driven the members of that per-

suasion into the camp of prerogative, and even furnished

a pretext for that continual intrigue and conspiracy
,

which was carried on in the court of Charles 11 , as it had

been in that of his father. A genuine toleration would

have put an end to much of this 5 but in the circum-

stances of that age , it could not have been safely granted

without an exclusion from those public trusts , which

were to be conferred by a sovereign , in whom no trust

could be reposed.

The act of supremacy, in the first year oi Elizabeth ,

had imposed on all , accepting temporal as well as ec-

before , that he feared some would try for the toleration of papists

,

but the sober party would rather be without it than have it on those

terms. Pepys's Diary, Jan. 3i, 1668. Pari. Hist. 546, 56i. Father

Orleans says, that Ormond , Arlington, and some more, advised the

king to comply ; the duke and the rest of the council urging him to

adhere, and Shaftesbury, who had been the first mover of the pro-

ject
,

j)ledging himself for its success ; there being a party for the

king among the commons , and a force on foot enough to daunt the

other side. It was suspected that the women interposed, and pre-

vailed on the king to withdraw his declaration. Upon this, Shaftesbury

turned short round
,
provoked at the king's want of steadiness, and

<'specially at his giving up the point about issuing writs in the reces<^.

of parliament.



122 THE CONSTITUTIONAL HISTORY OF ENGLAND,

clesiastical offices, an oalh denying the spiritual juris-

diction of the pope. But though the refusal of this oath
,

when tendered , incurred various penalties
,
yet it does

not appear that any were attached to its neglect , or that

the oath was a previous qualification for the enjoyment

of office , as it was made by a subsequent act of the same

reign for sitting in the house of commons. It was found

also by experience , that persons attached to the Roman

doctrine sometimes made use of strained constructions to

reconcile the oath of supremacy to their faith. Nor could

that test be offered to peers , who were excepted by a

special provision. For these several reasons , a more ef-

fectual security against popish counsellors , at least in

notorious power , was created by the famous lest act of

1673 , which renders the reception of the sacrament ac-

cording to the riles of the church of England, and a de-

claration renouncing the doctrine of transubstantiation
,

preliminary conditions, without which no temporal office

of trust can be enjoyed '. In this fundamental article of

faith , no compromise or equivocation would be ad-

mitted by any member of the church of Rome. And

as the obligation extended to the highest ranks, this

reached the end for which it was immediately designed
,

compelling , not only the lord - treasurer Clifford ,
the

boldest and most dangerous of that party ,
to retire from

public business , but the duke of York himself , whose

desertion of the protestant church was hitherto not ab-

solutely undisguised, to quit the post of lord admiral.

' 25 Car. a. c. 3. Burnet, p. 490-

' The test act began in a resolution, February 28, 1673, that all

who refuse to take the oaths and receive the sacrament, according to

the rites of the church of England , shall be incapable of all public

employments. Pari. Hist. 556. The court party endeavoured to op-
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It is evident ihat a lest might have been framed to exclude

the Roman catholic as effectually as the present , without

bearing like this on the protestant non-conformist. But

,

though the preamble of the bill , and the whole history

of the transaction, show that the main object was a safe-

guard against popery, it is probable that a majority of

both houses liked it the better for this secondary effect

of shutting out the presbyterians still more than had

been done by previous statutes of this reign. There took

place , however, a remarkable coalition between the two

parties , and many who had always acted as high-church

men and cavaliers , sensible at last of the policy of their

common adversaries , renounced a good deal of the in-

tolerance and bigotry that had characterized the present

parliament. The dissenters , with much prudence or

laudable disinterestedness
,
gave their support to the test

act. In return , a bill was brought in , and , after some

debate
, passed to the lords , repealing , in a considerable

degree , the persecuting law against their worship '. The
upper house

,
perhaps insidiously , returned it with

amendments more favourable to the dissenters , and in-

pose the declaration against transubstantiation , but of course in vain.

Id. 56r. 592.

The king had pressed his brother to receive the sacrament, in

order to avoid suspicion , which he absolutely refused; and this led,

he says, to the test. Life of James, p. 482. But this religion was long

pretty well known, though he did not cease to conform till 1672.

' Pari. Hist. 526-585. These debates are copied from those piA-

lished by Anchitel Grey, a member of the commons for thirty years ;.

but his notes, though collectively most valuable, are sometimes so

brief and ill expressed , that it is hardly possible to make out their

meaning. The court and church party , or rather some of them

,

seem to have much opposed this bill for the relief of protestant dis-

senters.
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sisled upon them , after a conference '

. A sudden proro-

gation very soon put an end to this bill , which was as

unacceptable to the court as it was to the zealots of the

church of England. It had been intended to follow it up

by another, excluding all who should not conform to

the established church from serving in the house of

commons. ^

It may appear remarkable that , as if content with these

provisions , the victorious country party did not re-

monstrate against the shutting up of the exchequer, nor

even wage any direct war against the king's advisers.

They voted , on the contrary, a large supply, which , as

they did not choose explicitly to recognize the Dutch

war, was expressed to be granted for the king's extraor-

dinary occasions ^. This moderation , which ought at

lieast to rescue them from the charges of faction and vio-

lence , has been censured by some as servile and corrupt

,

and would really incur censure , if they had not attained

Commons' Journals, 28 and 29 March, 1673. I^ord's Journals,

24 and 29 March. The lords were so slow ahout this bill, that the

lower house, knowing an adjournment to be in contemplation, sent

a message to quicken them, according to a practice not unusual in

this reign. Perhaps, on an attentive consiHeiation of the report on
the conference (March 29), it may appear, that the lords' amend-
ments had a tendency to let in popish, rather than to favour protes-

tant dissenters. Parker says, that this act of indulgence was defeated

by his great hero, archbishop Sheldon, who proposed, that the non-

conformists should acknowledge the war against Charles I to be

unlawful. Hist, sui temporis, p. 24 (2o3 of the translation).

' It was proposed , as an instruction to the committee on the test

act, that a clause should be introduced, rendering non-conformists

incapable of sitting in the house of commons. This was lost by i63 to

107; but it was resolved , that a distinct hill should be brought in for

that purpose. 10 March, 1673.

' Kennct, p. 3i8.
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ihe great object of breaking the court measures by other

means. But the test act , and their steady protestation

against the suspending prerogative, crushed the pro-

jects and dispersed the members of the cabal. The
king had no longer any minister on whom he coukl rely,

and , with his indolent temper, seems from this time , if

not to have abandoned all hope of declaring his change

of religion
,
yet to have seen both that and his other fa-

vourite projecfs^^T^ned VVithBlit much reluctance.

From a real predilection , from the prospect of gain , and

partly, no doubt , from some distant views of arbitrary

power and a catholic establishment, he persevered a long

time in clinging secretly to the interests of France ; but

his active co-operation in the schemes of 1 669 was at an

end. In the next session of October, i6'j3 , the commons
drove Buckingham from the king's councils 5 they inti-

midated Arlington into a change of policy ; and though

they did not succeed in removing the duke of Lauderdale

,

compelled him to confine himself chiefly to the affairs of

Scotland. '

' Commons' Journals, 20 Jan. 167/j. Pari. Hist. 608. 62S. G4i).

Burnet.
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CHAPTER XII.

Earl of Danby's Administration. — Opposition in the Commons. —
Frequently corrupt. — Character of Lord Danby, — Connexion of

the popular Party with France. — Its Motives on both Sides. —
Doubt as to their Acceptance of Money.— Secret Treaties of the

King with France. — .Fall of Danb.A^ -— HisImpea cKimgnf^. ^

—

Questions arising on it. ^- His Commitment to the Tower.— Pardon

pleaded in Bar.— Votes of Bishops. — Abatement of Impeachments

by Dissolution. — Popish Plot. — Coleman's Letiers. -v Godfrey's

Death. — Injustice of Judges on the Trials. — Parliament dissolved.

— Exclusion of Duke of York proposed. — Schemes of Shaftesbury

and Monmouth. — Unsteadiness of the King. — Expedients to avoid

the Exclusion. — Names of Whig and Tory. — New Council

formed by Sir William Temple.— Long Prorogation of Parliament.

— Petitions and Addresses. — Violence of the Commons. — Oxford

Parliament. — Impeachment of Commoners for Treason constitu-

tional. — Fitzharris impeached. — Proceedings against Shaftesbury

and College. — Triumph of the Court. — Forfeiture of Charter of

London — and of other Places. — Projects of Lord Russell and

Sidney. — Their Trials. — High Tory Principles of the Clergy.

— Passive Obedience.— Some contend for absolute Power.— Filmer.

— Sir George Mackenzie. — Decree of University of Oxford. —
Connexion with Louis broken off.— King's Death.

1 HE period of lord Danby's administration, from 1674
to 1678 , was full of chicanery and dissimulation on the

king's side , of increasing suspiciousness on that of the

commons. Forced hy the voice of parliament, and the

bad success of his arms , into peace with Holland , Charles

struggled hard against a co-operation with her in the

great confederacy of Spain and the empire to resist the

incroachments of France on the Netherlands. Such was

in that age the strength of the barrier fortresses, and so

heroic the resistance of the prince of Orange , that



CHAP. XII. — CHARLES II. — 1673-85. 127

Holwithstanding the extreme weakness of Spain , there

was no moment in that war, when the sincere and stre-

nuous intervention of England would not have compelled

Louis XIV to accept the terms of the treaty of Aix-la-

Chapelle. It was the treacherous attachment of Charles II

to French interest that brought the long congress of Ni-

raeguen to an unfortunate termination-, and by sur-

rendering so many towns of Flanders as laid the rest

open to future aggression
,
gave rise to the tedious struggles

of two more wars.
'

In the behaviour of the house of commons during this

period, previously at least to the session of 1678 , there

seems nothing which can incur much reprehension from

those who reflect on the king's character and intentions

,

unless it be rather that they granted supplies too largely,

and did not sufficiently provide against the perils of the

time. But the house of lords contained unfortunately an

invincible majority for the court , ready to frustrate any

legislative security for public liberty. Thus the habeas

corpus act, first sent up to that house in 16^4 7 was lost

there in several successive sessions. The commons

,

therefore , testified their sense of public grievances , and

kept alive an alarm in the nation by resolutions and ad-

dresses , which a phlegmatic reader is sometimes too apt

to consider as factious or unnecessary. If they seem to

have dwelt more , in some of these , on the dangers of

religion , and less on those of liberty, than we may think

reasonable , it is to be remembered , that the fear of po-

pery has always been the surest string to touch for effect

on the people •, and that the general clamour against that

religion was all covertly directed against the duke of

' Temple's Memoirs.
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York, the most dangerous enemy of every part of our

constitution. The real vice of this parUament was not in-

temperance, but corruption. Clifford, and still more

Danny, were masters in an art practised by ministers

from the time of James I , and which indeed can never

be unknown , where there exists a court and a popular

assembly, that of turning to their use the weapons of mer-

cenary eloquence by office, or blunting their edge by

bribery '
. Some who had been once prominent in oppo-

sition , as sir Robert Howard and sir Richard Temple
,

became placemen ^ some , like Garraway and sir Thomas

Lee, while they continued to lead the country party,

took money from the court for softening particular votes'^,

many, as seems to have been the case with Reresby, were

' Burnet says , that Danby bribed the less important members

,

instead of the leaders , which did not answer so well. But he seems to

have been liberal to all. The parliament has gained the name of the

pensioned. In that of 1679, sir Stephen Fox was called upon to

produce an account of the monies paid to many of their predeces-

sors. Those who belonged to the new parliament endeavoured to

defend themselves , and give reasons for their pensions ; but I observe

no one says he did not always vote with the court. Pari. Hist. iiSj.

North admits that great clamour was excited by this discovery, and

well it might. See also Dalrymple, ii. 92.

^ Burnet charges these two leaders of opposition with being bribed

by the court to draw the house into granting an enormous supply, as

the consideration of passing the test act; and see Pepys, Oct. 6, 1666.

Sir Robert Howard and sir Richard Temple were said to have gone

over to the court, in 1670, through similar inducements. Ralph.

Roger North (Examen, p. 456) gives an account of the manner in

which men were bought off from the opposition , though it was

sometimes advisable to let them nominally continue in it; and men-

tions Lee, Garraway, and Meres, all very active patriots, if we trust

to the parliamentary debates. But, after all, neither Burnet not Roger

North are wholly to be relied on as to particular instances, though

the general fact of an extensive corruption be indisputable.
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won by promises , and the pretended friendship of men
in power '. On two great classes of questions , France and
popery, the commons broke away from all management

,

nor was Danby unwilling to let his master see their indo-

cility on these subjects. But, in general, till the year 1678 ,

by dint of the means before mentioned , and partly no

doubt through the honest conviction of many, that the

king was not likely to employ any minister more favour-

able to the protestant religion and liberties of Europe, he

kept his ground without any insuperable opposition from

parliament. '^

The earl of Danby had virtues , as an English minister,

which serve to extenuate some great errors , and an entire

want of scrupulousness in his conduct. Zealous against the

church of Rome and the aggrandizement of France , he

' This cunning , self-interested man , who had been introduced

to the house by lord Russell and lord Cavendish, and was connected

with the country party, tells us that Danby sent for him in Feb.

1677, and assured him that the jealousies of that party were wholly

without foundation ; that to his certain knowledge the king meant
no other than to preserve the religion and government by law

established; that if the government was in any danger, it was from

those who pretended such a mighty zeal for it. On finding him
well disposed , Danby took his proselyte to the king , who assured

him of his regard for the constitution, and was right loyally believed.

Reresby's Memoirs
, p. 3(S. What a picture of a minister and his

knave-dupe !

' " There were two things," says bishop Parker, "which, like

Circe's cup, bewitched men, and turned them into brules; viz. pope-

ry and French interest. If men otherwise sober heard them once,

it was sufficient to make them run mad. But when those things

were laid aside , their behaviour to his majesty was with a becom-
ing modesty. " P. 244- Whenever the court seemed to fall in with

the national interests on the two points of France and popery, many
of the country party voted with them, though more numerous than

'heir own. Temple, p. 458. See too Reresby, p. 9.5, et alibi.

III. 9
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counteracted , while he seemed to yield to , the prepos-

sessions of his master. If the policy of England before the

peace of Nimeguen was mischievous and disgraceful , it

would evidently have been far more so , had the king and

duke of York been abetted by this minister in their fatal

predilection for France. We owe to Danby's influence , it

must ever be remembered , the marriage of princess

Mary to the prince of Orange , the seed of the revolution

and the act ofsettlement— a courageous and disinterested

counsel , which ought not to have proved the source of

his greatest misfortunes '. But we cannot pretend to say

that he was altogether as sound a friend to the constitu-

tion of his country, as to her national dignity and interests.

I do not mean that he wished to render the king absolute.

But a minister harassed and attacked in parliament is

tempted to desire the means of crushing his opponents
,

or at least of augmenting his own sway. The mischievous

bill that passed the house of lords in iG^S , imposing as a

test to be taken by both houses of parliament , as well as

all holding beneficed offices, a declaration , that resist-

ance to persons commissioned by the king was in all

cases unlawful , and that they would never attempt any

The king, according to James himself, readily consented to the

marriage of the princess, when it was first suggested, in ifijS; the

difficulty was with her father. He gave at last a reluctant Consent,

and the offer was made by lords Arlington and Ossory to the prince

of Orange , who received it coolly. Life of James, 5oi. When he

came over to England in Oct. 1677, with the intention of effecting

the match , the king and duke wished to defer it till the conclusion

of the treaty then in negotiation at Nimeguen; but " the obstinacy

of the prince, with the assistance of the treasurer, who from that

time entered into the measures and interests of the prince, prevailed

upon the flexibility of the king fo let the marriage be first agreed and
concluded. " P. 5o8.
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alteration in the government in chuicli or state , was pro-

moted by Danby, though it might possibly originate with

others '

. It was apparently meant as a bone of contention

among the country party, in which presbyterians and old

parliamentarians were associated with discontented ca-

valiers. Besides the mischief of weakening this party,

which indeed the minister could not fairly be expected

to feel , nothing could have been devised more unconsti-

tutional , or more advantageous to the court's projects of

arbitrary power.

It is certainly possible that a minister, who, aware of

' Rennet, p. 33i. North's Examen, p. (ii. Burnet. This test

was covertly meant against the Romish party, as well as more openly

against the dissenters. Life of James, p. 499- Danby set himself up as

the patron of the church party and old cavaliers against the two

opposing religions, trusting that they were the stronger in the house

of commons. But the times were so changed , that the same men had

no longer the same principles, and the house would listen to no mea-

sures against non-conformists. He propitiated, however, the Lambeth
Moloch and his suffragan imps , by renewing the persecution under

the existing laws, which had been relaxed by the cabal ministry.

Baxter, i56. 172. Rennet, 33i. Neal, 698. Somers' Tracts, vii. 336.

Meanwhile, schemes of comprehension were sometimes on foot,

and the prelate affected to he desirous of bringing about a union;

but Morley and Sheldon frustrated them all. Baxter, r56. Rennet,

326. Parker, 25. The bishops, however, were not uniformly into-

lerant. Croft, bishop of Hereford, published, about 1675, a tract

that made some noise , entitled the Naked Truth , for the purpose of

moderating differences. It is not written with extraordinary ability,

but is very candid and well designed, though conceding so much
as to scandalize his brethren. Somers' Tracts, vii. 268. Biogr. Brit. art.

CiiOFT, where the book is extravagantly over-praised. Croft was one

of the few bishops, who, being then very old, advised his clergy

to read James H's declaration of indulgence in 1687 ; thinking, I

suppose , though in those circumstances erroneously, that toleration

was so good a thing, it was better to have it irregularly than not

at all.
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the dangerous intentions of liis sovereign or his colleagues,

remains in the cahinet to thwart and countermine them,

may serve the public more effectually than hy retiring

from office •, but he will scarcely succeed in avoiding

some material sacrifices of integrity, and still less of re-

putation. Danby, the ostensible adviser of Charles 11,

took on himself the just odium of that hollow and suspi-

cious policy which appeared to the world. We know , in-

deed, that he was concerned, against his own judgment,

in the king's secret receipt of money from France , the

price of neutrality, both in i6y6 and in iG^8 , the latter

to his own ruin '

. Could the opposition , though not so

well apprized of these transactions as we are , be censured

for giving little credit to his assurances of zeal against

that power, which , though sincere in him, were so little

in unison with the disposition of the court ? Had they no

cause to dread that the great army suddenly raised in

iQnn -,
on pretence of being employed against France,

might be turned to some worse purposes more congenial

to the king's temper ?
^

' Charles received 5oo,ooo crowns for the long prorogation of

parliament, from Nov. iSyS to Feb. 1677. In the beginning of the

year 1676, the two kings bound themselves by a formal treaty, to

which Danby and Lauderdale, but not Coventry or Williamson, were

privy, not to enter on any treaties but by mutual consent, and

Charles promised , in consideration of a pension , to prorogue or

dissolve parliament , if they should attempt to force such treaties

upon him. Dairy mple, p. 99. Danby tried to break this off, but

did not hesitate to press the French cabinet for the money; and

40o,oool. was paid. The prince of Orange came afterwards through

Rouvigny to a knowledge of this secret treaty. P. 117.

' This army consisted of between twenty and thirty thousand men,

as fine troops .ts could be seen (Life of James, p. 5i2) : an alarming

sight to those who denied the lawfulness of any standing army. It is

impossible to doubt from Barillon's correspondence in Dalrvmple,

<2«
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This invincible distrust of the court is the best apology

for that which has given rise to so much censure , the se-

cret connexions formed by the leaders of opposition with

Louis XIV, through his ambassadors Barillon and Rouvi-

gny , about the spring of 1678 '
. They well knew that the

king's designs against their liberties had been planned in

concert with France , and could hardly be rendered

that the king unci duke looketi to this force as the means of consolida-

ting the royal authority. This was suspected at home , and very juslly :

'' Many well meaning men, " says lleresby, " began to fear the army

now raised was rather intended to awe our own kingdom than to

war against France, as had at first been suggesled. " P. 62. And he,

in a former passage, p- Sy, positively attributes the opposition to

tlie French war, in 1678, to " a jealousy that the king indeed in-

tended to raise an army , but never designed to go on with the war

;

and to say the truth , some of the king's own party were not very sure

of the contrary. "

' Dalrvmple, p. 129. The immediate cause of those intrigues was

the indignation of I^ouis at the princess Mary's marriage. That event,

which, as we know from James himself, was very suddenly brought

about, took the king of France by surprise. Charles apologized for it

to Barillon, by saying, " I am the only one of my party, except my

brother. " (P. i25.) This, in fact, was the secret of his apparent

relinquishment of French interests at different times in the latter years

of his reign; he found it haid to kick constantly against the pricks,

and could employ no minister who went cordially along with his pre-

dilections. He seems too at times, as well as the duke of York, to

have been seriously provoked at the unceasing encroachments of

France, which exposed him to so much vexation at home.

The connexion with lords Russell and Hollis began in March 1678,

though some of the opposition had been making advances to Barillon

in the preceding November, p. 129. i3i. See also " Copies and

Extracts of some Letters written to and from the Farl of Danby ,

"

pubHshed in 1716; whence it appears that Montagu suspected the

intrigues of Barillon, and the mission of I^ouvigny , lady Russell's first

cousin, for the same purpose, as early as Jan. 1678, and informed

Danby of it, pp. 5o. 53. 59.
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effectual without her aid in money, if not in arms '. If

they could draw over this dangerous ally from his side

,

and convince the king of France that it was not his in-

terest to crush their power , they would at least frustrate

the suspected conspiracy, and secure the disbanding of

the army , though at a great sacrifice of the continental

policy which they had long maintained , and which was

truly important to our honour and safety. Yet there must

be degrees in the scale of public utility ; and if the li-

berties of the people were really endangered by domestic

treachery, it was ridiculous to think of saving Tournay

and Valenciennes at the expense of all that was dearest

at home. This is plainly the secret of that unaccountable

,

as it then seemed , and factious opposition , in the year

1678 , which cannot be denied to have served tbe ends of

France , and thwarted the endeavours of lord Danby and

sir William Temple, to urge on the uncertain and half-

reluctant temper of the king into a decided course of po-

' Courfin , the FVench ambassador who preceded Barillon , had

been engaged through great part of the year 1^77 in a treaty with

Charles for the ])rorogation or dissohition of parUament. After a long

chaffering, the sum was fixed at 2,000,000 livres, in consideration

of which the king of England pledged himself to prorogue parliament

from December to April, 1678. It was in consequence of the subsidy

being stopped by Louis, in resentment of the princess Mary's marriage,

that parliament, which had been already prorogued till April, was

suddenly assembled in February. Dalrymple, p. 1 1 1 . It appears that

Courtin had employed French money to bribe members of the com-

mons in if>77, with the knowledge of Charles; assigning as a reason,

that Spain and the emperor were distributing money on tbe other side.

In the course of this negotiation, he assured Charles that the king of

France was always ready to employ all his forces for the confirmation

and augmentation of the royal authority in England, so that he should

always be master of his subjects , and not depend upon them.
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licy '

. Louis , in fact , had no desire to see the king of

England absolute over his people , unless it could be done

so much by his own help as to render himself the real

master of both. In the estimate of kings , or of such kings

as Louis XIV, all limitations of sovereignty , all co-ordi-

nate authority of estates and parliaments, are not only

derogatory to the royal dignity, but injurious to the state

itself, of which they distract the councils, and enervate

the force. Great armies
,
prompt obedience , unlimited

power over the national resources , secrecy in council

,

rapidity in execution , belong to an energetic and en-

' See what Temple says of this, p. 460 ; the liiiig raised 20,000 men
in the spring of 1678, and seemed ready to go into the wnr; but all

was spoiled by a vote on Clarges's motion, that no money should be

granted till satisfaction should be made as to religitm. This irritated

the king so much, that he determined to take the money which

France offered him; and he afterwards almost compelled the Dutch to

sign the treaty; so much against the prince of Orange's inclinations,

that he has often been charged , though unjustly , with having fought

the battle of St. Denis after he knew that the peace was concluded.

DanbyaIso,in his vindication (pubUshed in 1679, and again in 1710;

see State Trials, ii. 634), lays the blame of discouraging the king

from embarking in the war on this vote of the commons. And the

author of the Life of James II says very truly, that the house " were

in reality more jealous of the king's power than of the power of

France; for notwithstanding all their former warm addresses for

hindering the growth of the power of France, when the king had no

army, now that he had one , they passed a vote to have it immediately

disbanded; and the factious party, which was then prevalent among

them , made it their only business to be rid of the duke , to pull down

the ministers, and to weaken the crown. " P. 5 12.

In defence of the commons it is to be urged, that if they had any

strong suspicion of the king's private intrigues with Fiance for some

years past, as in all likelihood they had, conmion prudence would

teach them to distrust his pretended desire for war with her ; and it is

in fact most probable, that his real object was to be master of a con-

siderable army.
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lightened despotism : we should greatly err in supposing

that Louis XIV was led to concur in projects of subverting

our constitution , from any jealousy of its contributing to

our prosperity. He saw , on the contrary , in the perpe-

tual jarring of kings and parliaments , a source of feeble-

ness and vacillation in foreign affairs , and a field for in-

trigue and corruption. It was certainly far from his design

to see a republic , either in name or effect , established

in England; but a unanimous loyalty, a spontaneous

submission to the courl , was as little consonant to his

interests;, and especially if accompanied with a willing re-

turn of the majority to the catholic religion, would have

put an end to his influence over the king , and still more

certainly over the duke of York '. He had long been sen-

sible of the advantage to be reaped from a malcontent

party in England. In the first years after the restoration
,

he kept up a connexion with the disappointed common-

wealth's men , while their courage was yet fresh and un-

subdued ; and in the war of i665 was very nearly exci-

ting insurrections both in England and Ireland^. These

schemes of course were suspended as he grew into closer

friendship with Charles , and saw a surer method of pre-

serving an ascendancy over the kingdom. But as soon as

the princess Mary's marriage , contrary to the king of

' Tlie memorial of Blancard to the prince of Orange, quoted by

Dalrymple, p. 20i, contains these words : " Le roi aurolt ete bien

fache qu'il eiit ete absolu dans ses etats; I'uue de ses phis constantes

niaximes depuisson retablisseraent ayant ete de le diviser d'avec son

parlement, et de se servir tantot de I'un, t^mtot de I'autre, toujours

par argent, pour parveuir a ses fins.
"

' Ralph, p. I i6. OEuvres de Louis XIV, ii. 304, and v. fiy, where

we have a cuiious and characteristic letter of the king to d'Estrades

in Jan. 1662, when he had been provoked by some high language

Clarendon had held about the right of the flag.
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England's promise , and to the plain intent of" all their

clandestine negotiations , displayed his faithless and un-

certain character to the French cabinet , they deter-

mined to make the patriotism , the passion , and the

corruption of the house of commons, minister to their

resentment and ambition.

The views of lord Hollis and lord Russel in this clan-

destine intercourse with the French ambassador were

sincerely patriotic and honourable : to detach France

from the king; to crush the duke of York and popish fac-

tion •, to procure the disbanding of the army , the disso-

lution of a corrupted parliament , the dismissal of a bad

minister '
. They would , indeed , have displayed more

prudence in leaving these dark and dangerous paths of

intrigue to the court which was practised in them. They

' The letters of Barillon in Dalryinple, p. i34- i36. i4o, are suffi-

cient proofs of this. He imputes to Danby in one place, p. 142? the

design of making the king absolute , and says :
" M. le due d'York se

croit perdu pour sa religion, si I'occasion presente ne lui sert a sou-

niettre I'Angleterre; c'est una entreprise fort hardie, et dont le succcs

est fort douteux. " Of Charles himself he savs : " Le roi d'Angleterre

balance encore a se porter a I'extremite ; son humeur repugne fort au

(lessein de changer le gouvernement. II est neanmoins entraine par

M. le due d'York et par le grand-tresorier ; mais dans le fond il aime-

roit mieux que la paix le mit en etat de demeurer en repos , et retablir

ses affaires, c'est-a-dire , un hon revenii ; et je crois qu'il ne se soucie

pas beaucoup d'etre plus absolu qu'il est. Le due et le tresorier con-

noissent bien a qui ils out affaire, et craignent d'etre abandonnes pai

le roi d'Angleterre aux premiers obstacles considerables qu'ils trouve-

ront au dessein de relever I'autorite royale en Angleterre. " On this

passage it may be observed, that there is reason to believe there was

no co-operation , but rather a great national distrust at ibis time be-

tween the duke of York and lord Danbv. But Barillon had no doubt

taken care to infuse into the minds of the opposition those suspicions

of that minister's designs.
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were concerling measures with llie natural enemy ol

their country , religion , honour , and liberty •, whose

obvious policy was to keep the kingdom disunited , that

it might he powerless; who had been long abetting the

worsl designs of our own court , and who could never

be expected to act against popery and despotism ,
but

for the temporary ends of his ambition. Yet, in the very

critical circumstances of that period , it was impossible

to pursue any course with security ; and the dangers of

excessive circumspection and adherence to general rules

may often be as formidable as those of temerity. The

connexion of the popular party with France may very

probably have frustrated the sinister intentions of the

king and duke , by compelling the reduction of the army,

though at the price of a great sacrifice of European po-

licy '. Such may he, with unprejudiced men , a sufficient

apology for the conduct of lord Russell and lord Mollis

,

the most public-spirited and high-minded characters of

their age, in this extrordinary and unnatural alliance. It

would have been unworthy of their virtue to have gone

into so desperate an intrigue with no better aim than that

of ruining lord Danby ; and of this 1 think we may fully

acquit them. The nobleness of Russell's disposition beams

forth in all that Harillon has written of their conferences.

Yet , notwithstanding the plausible grounds of his con-

duct, we can hardly avoid wishing that he had abstained

from so dangerous an intercourse , which led him to im-

pair , in the eyes of posterity , by something more like

' Barillon appears to have favoured the 0])positIon rather than the

duke of York, who urged the keepuig up of the army. This was also

the great ohject of the king , who very reluctantly disbanded it in Jan.

1679. Dalrynij>le , 207, etc.
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faction than can be ascribed to any otber part of his par-

liamentary life , tbe consistency and ingenuousness of his

character. '

I have purposely mentioned lord Russell and lord

Hollis apart from others who were mingled in the same

intrigues of the French ambassador , both because they

were among the first with whom he tampered , and

because they are honourably distinguished by their

abstinence from all pecuniary remuneration , which Hol-

lis refused , and which Barillon did not presume to offer

to Russell. It appears, however, from this minister's ac-

counts of the money he had expended in this secret service

of the French crown , that , at a later time , namely about

the end of 1680, many of the leading members of oppo-

sition , sir Thomas Littleton , Mr. Garraway, Mr. Hamp-

den , Mr. Powle, Mr. Sacheverell, Mr. Foley, received

sums of 5oo or 3oo guineas , as testimonies of the king

of France's munificence and favour. Among others , Al-

gernon Sidney , who , though not in parliament , was very

active out of it , is more than once mentioned. Chiefly

because the name of Algernon Sidney had been associated

with the most stern and elevated virtue , this statement

was received with great reluctance , and many have ven-

tured to call the truth of these pecuniary gratifications

in question. This is certainly a bold surmise; though

Barillon is known to have been a man of luxurious and

expensive habits , and his demands for more money on

account of the English court , which continually occur

in his correspondence with Louis , may lead to a suspi-

cion that he would be in some measure a gainer by it.

This, however, might possibly be the case without ac-

' This delicate subject is treated with great candour as well as judg-

ment by lord John Russell, in his Life ol William Lord Russell.
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lual peculation. Rut it must be observed , that there are

two classes of those who are alleged to have received

presents through his hands ; one , of such as were in

actual communication with himself-, another, of such

as sir John Baber, a secret agent, had prevailed upon

to accept it. Sidney was in the first class-, but, as to the

second , comprehending Littleton , Hampden , Sache-

verell , in whom it is as difficult to suspect pecuniary

corruption as in him , the proof is manifestly w eaker

,

depending only on the assertion of an intriguer , that

he had paid them the money. The falsehood either of

Baber or Barillon would acquit these considerable men.

Nor is it to be reckoned improbable that persons em-

ployed in this clandestine service should be guilty of a

fraud for which they could evidently never be made

responsible. We have indeed a remarkable confession

of Coleman , the famous intriguer executed for the popish

plot, to this effect. He deposed in his examination before

the house of commons, in November 1678, that he had

received last session of Barillon aSool. to be distributed

among members of parliament , which he had converted

to his own use'. It is doubtless possible, that Coleman

having actually expended this money in the manner in-

tended , bespoke the favour of those whose secret he

kept by taking the discredit of such a fraud on himself.

But it is also possible that he spoke the truth. A similar

uncertainty hangs over the transactions of sir John Baber.

Nothing in the parliamentary conduct of the above-men-

tioned gentlemen in 1680 corroborates the suspicion of

an intrigue with France , whatever may have been the

case in 1678.

I must fairly confess, however, ihat the decided bias

' Pari. Hist. io35; D;(li\inj)lc", 20().
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of my own mind is on thr affnmalive side of this ques-

tion •, and that principally because I am not so much

struck , as some have been , by any violent improbabi-

lity in what Barillon wrote to his court on the subject.

If indeed we were to read , that Algernon Sidney had

been bought over by Louis XIV or Charles 11 to assist in

setting up absolute monarchy in England , we might

fairly oppose our knowledge of his inflexible and haughty

character , of his zeal, in life and death , for republican

liberty. But there is, I presume , some moral distinction

between the acceptance of a bribe to desert or betray our

principles , and that of a trifling present for acting in con-

formity to them. The one is, of course, to be styled cor-

ruption ; the other is repugnant to a generous and de-

licate mind , but too much sanctioned by the practice of

an age far less scrupulous than our own , to have carried

with it any great self-reproach or sense of degradation. It

is truly inconceivable that men of such property as sir

Thomas Littleton or Mr. Foley should have accepted 3oo

or 5oo guineas , the sums mentioned by Barillon , as the

price of apostasy from those political principles to which

they owed the esteem of their country , or of an im-

plicit compliance with the dictates of France. It is suffi-

ciently disgraceful to the times in which they lived , that

they should have accepted so pitiful a gratuity ;
unless

,

indeed , we should in candour resort to an hypothesis

which seems tenable , that they agreed among themselves

not to run the chance of offending Louis , or exciting his

distrust , by a refusal of this money. Sidney
,
indeed

,

was , as there is reason to think , a distressed man
5
he

had formerly been in connexion with the court ofFrance ',

" Louis XIV tells us , that Sidney had made proposals to France in

ififit") for an instirrectlon , and asked 100,000 crowns to effect it,
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and had persuaded himself that ihe countenance of that

power might one day or other be afforded to his darling

scheme of a commonwealth ^ he had contracted a dislike

to the prince of Orange , and consequently to the Dutch

alliance , from the same governing motive : is it strange

that one so circumstanced should have accepted a small

gratification from the king of France , which implied no

dereliction of his duty as an Englishman , or any sacrifice

of political integrity ? And I should be glad to be informed

by the idolaters of Algernon Sidney's name , what we

know of him from authentic and contemporary sources

which renders this incredible. '

which was thought too much for an experiment. He tried to persuade

the ministers , that it was against the interest of France that England

sliould continue a monarchy. OEuvres de Louis XIV, ii. 204.

' " No man of common sense, 1 imagine, " says lord John Rus-

sell, " can believe that he took the money for himself His character

is one of iieroic pride and generosity. His declining to sit in judg-

ment on the king, his extolling the sentence when Charles II was

restored , his shooting a horse for which Louis XIV offered him a

large sum, that he might not submit to the will of a despot, are all

traits of a spirit as noble as it is uncommon. W^ith a soul above

meanness, a station above poverty, and a temper of philosophy above

covetousness, what man will be envious enough to think that he was

a pensioner of France ? " P. 116.

I must fairly confess, that in my opinion all those who believe

that Sidney took the money at all , believe that he took it for him-

self; and notwiihstanding this high eulogium, I adhere to the reason-

ing in my text. The noble descendant of lord Russell , equal to him
in candour and virtue, but far superior in talents, has lost sight, I

must take leave to say, of his usual good sense and good taste in men-
tioning with praise the idle story of Sidney's shooting his horse. It

was such an action as Alderman Sawbridge or Mr. Thomas Brand
Hollis would have thought very fine ; but which , on a moment's
thought , lord John Russell would see in its true light , as a piece of

vulgar brutality, unworthy of Sidney's character and station, and
most unlikely to be true. He was a republican , no doubt, and wished
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France , in the whole conrse of these intrigues , held

the game in her hands. Mistress of both parties , she might

either embarrass the king through parliament , if he pre-

tended to an independent course of policy , or cast away

the latter , when he should return to his former engage-

ments. Hence , as early as May 1678, a private treaty

was set on foot between Charles and Louis , by which

the former obliged himself to keep a neutrality , if the

allies should not accept the terms offered by France , to

recall all his troops from Flanders within two months , to

disband most of his army , and not to assemble his par-

liament for six months-, in return he was to receive

6,000,000 livres. This was signed by the king himself

on May ^^ , none of his ministers venturing to affix their

names ', Yet at this time he was making outward pro-

fessions of an intention to carry on the war. Even in

this secret treaty, so thorough was his insincerity, he

meant to evade one of its articles , that of disbanding

his troops. In this alone he was really opposed to the

wishes of France ; and her pertinacity in disarming him

seems to have been the chief source of those capricious

to see such a form of government established at home ; but it was as

a Roman senator , with no bigoted abhorrence of kings , or cosmo-

pohte zeal. Nor was I.ouis XIV ^ as lord John well knows, a Muley

Molock, who would have taken away a gentleman's horse by violence.

The truth is, that Sidney was a little too much disposed towards

that great monarch; and would, I have no question , have been most

happy both to oblige his majesty and to pocket the pistoles. But it

has been the fashion for a long time ( chiefly, I am persuaded, through

the delusion of the ear , the name of Algernon Sidney having so

specious a sound) to exaggerate his merits, so that even those who
are best able to form an estimate of them arc carried away; and I

have no doubt that such as know verv little will be dissatisfied with

what I have said of their idol.

' Dalrvmple, 1(12.
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changes of his disposilion we find for three or four years

at this period '. Louis again appears not only to have

mistrusted the king's own inclinations after the prince of

Orange's marriage, and hisahility to witiistand the eager-

ness of the nation for war , but to have apprehended he

might become absolute , by means of his army , without

standing indebted for it to his ancient ally. In this point,

therefore , he faithfully served the popular party. Charles

used every endeavour to evade this condition 5 whether it

were that he still entertained hopes of attaining arbitrary

power through intimidation , or that dreading the violence

of the house of commons , and ascribing it rather to a re-

publican conspiracy than to his own misconduct, he looked

to a military force as bis security. From this motive we
may account for his strange proposal to the French king

of a league in support of Sweden , by which he was to

furnish fifteen ships, and 10,000 men at the expense of

France, during three years , receiving six millions for

the first year , and four for each of the two next. Louis

,

as is highly probable , betrayed this project to the Dutch

government , and thus frightened them into that hasty

signature of the treaty of Nimeguen , which broke up

the confederacy , and accomplished the immediate objects

of his ambition. No longer in need of the court of Eng-

land , he determined to punish it for that duplicity

,

which none resent more in others than those who are

accustomed to practise it. He refused Charles the pension

' His exclamntions at Barillon's pressing the reduction of the army
to 8000 men is well known : " God's fish ! are all the king of France's

promises to make me master of my subjects come to this ! or does he

think that a matter to be done with 8000 men !" Temple says, " he

seemed at tliis time (May 1678), more resolved to enter into the

war than I had ever before seen or ihonglit hini."
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stipulated by the private treaty, alleging that its condi-

tions had not been performed ] and urged on Montagu

,

with promises of indemnification , to betray as much as

he knew of that secret, in order to ruin lord Danby. '

The ultimate cause of this minister's fall may thus be

deduced from the best action of his life , though it en-

sued immediately from his very culpable weakness in

aiding the king's base propenseuess to a sordid bargain-

ing with France. It is well known that the famous letter

to Montagu , empowering him to make an offer of neu-

trality for the price of 6,000,000 livres , was not only

written by the king's express order , but that Charles

attested this with his own signature in a postscript. This

bears date five days after an act had absolutely passed to

raise money for carrying on the war •, a circumstance

worthy of particular attention , as it both puts an end to

every pretext or apology which the least scrupulous could

venture to urge in behalf of this negotiation, but jus-

tifies the whig party of England in an invincible distrust,

an inexpiable hatred of so perfidious a cozener as filled

the throne. But as he was beyond their reach , they exer-

cised a constitutional right in the impeachment of his res-

ponsible minister. For responsible he surely was , though
,

strangely mistaking the obligations of an English states-

man , Danby seems to fancy in his printed defence that

the king's order would be a sufficient warrant to justify

obedience in any case not literally unlawful. "I believe
,"

he says, " there are very few subjects but would take it

ill not to be obeyed by their servants ; and their servants

might as justly expect their master's protection for their

obedience. " The letter to Montagu, he asserts ,
"' was

Dalrymple , 178, et post.

III. 10
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written by ihc king's command , upon the subject of

peace and war , wherein his majesty alone is at all times

sole judge , and ought to be obeyed not only by any of

his ministers of state , hut by all his subjects '. " Such

were , in that age , the monarchical or tory maxims of

government , which the impeachment of this minister

contributed in some measure to overthrow. As the king's

authority for the letter to Montagu was an undeniable

fact , evidenced by his own hand-writing , the commons

in impeaching lord Danby went a great way towards esta-

blishing the principle that no minister can shelter him-

self behind the throne by pleading obedience to the orders

of his sovereign. He is answerable for the justice , the

honesty, the utility of all measures emanating from the

crown , as well as for their legality ; and thus the exe-

cutive administration is , or ought to be , subordinate
,

in all great matters of policy, to the superintendence

and virtual control of the two houses of parliament. It

must at the same time be admitted that through the heat

of honest indignation , and some less worthy passions on

the one hand , through uncertain and crude principles

of constitutional law on the other , this just and neces-

sary impeachment of the earl of Danby was not so con-

ducted as to be exempt from all reproach. The charge

of high treason for an offence manifestly amounting only

to misdemeanor, with the purpose , not perhaps of taking

the life of the accused , but at least of procuring some

punishment beyond the law ^
, the strange mixture of ar-

' Memoirs relating to the Impeachment of the earl of Danby, 17 lo,

p. i5i. I-?-. State Trials, vol xi.

' Tlie -violence of the next house of commons, who refused to

acquiesce in Danhy's banishiiient , to which the lords had clianged

their 1)111 (S attainder, may seem to reilder this very doubtful. But if
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tides as to which there was no presumptive proof, or

which were evidently false , such as concealment of the

popish plot
,
gave such a character of intemperance and

faction to these proceedings, as may lead superficial read-

ers to condemn them altogether '. The compliance of

Danhy with the king's corrupt policv had been iiighly

culpable , but it was not unprecedented ; it was even

conformable to the court standard of duty
; and as it

sprung from too inordinate a desire to retain power , it

would have found an appropriate and adequate chastise-

ment in exclusion from office. We judge
, perhaps

somewhat more favourably of lord Danhy than his con-

temporaries at that juncture were warranted to do; but

even then he was rather a minister to be pulled down
,

than a man to be severely punished. His one great and
undeniable service to the protestant and English interests

should have palliated a multitude of errors. Yet this was
the main-spring and first source of the intrigue that ruined

him.

The impeachment of lord Danby brought forward se-

veral material discussions on that part of our constitu-

tional law, which should not be passed over in this place.

I . As soon as the charges presented by the commons at

the bar of the upper house had been read , a motion was
made

, that the earl should withdraw ; and another after-

wards , that he should be committed to the Tower : both

of which were negatived by considerable majorities ".

is to be rememberef] , that they were exasperated by the pardon he
had clandestinely obtained, and pleaded in bar of their impeach-

ment.

' The impeachment was carried by 179 to 116, 19 Dec. A motion
,

at Dec. to leave out the word traitorously , was lost by 179 to i4i.

^ Lords' .Journals, afi Dec. 1678 Eighteen peers entered their pro-

tests; Halifax, Essex , Shaftcsb.urv, etc.
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This refusal lo commit on a cliarge of treason had created

a dispute between the two houses in the instance of lord

Clarendon '. In that case, however, one of the articles

of impeachment did actually contain an unquestionable

treason. But it was contended with much force ou the

present occasion , that if the commons, by merely using

the word traitorously, could alter the character of of-

fences that, on their own showing, amounted only to

misdemeanors , the boasted certainty of the law in mat-

ters of treason would be at an end ; and unless it were

meant that the lords should pass sentence in such a case

,

against the received rules of law, there could be no pre-

text for their refusing to admit the accused to bail. Even

in Strafford's case , which was a condemned precedent

,

they had a general charge of high treason upon which

he was committed ^ while the offences alleged against

Danby were staled with particularity, and upon the face

of the articles could not be brought within any reasonable

interpretation of the statutes relating to treason. The
house of commons faintly urged a remarkable clause in

the act of Edward III , which provides that in case of any

doubt arising as to the nature of an offence charged to

amount to treason, the judges should refer it to the sen-

tence of parliament •, and maintained that this invested

the two houses with a declaratory power to extend the

penalties of the law to new offences which had not been

clearly provided for in its enactments. But though some-

thing like this might possibly have been in contem-

plation with the framers of that statute , and precedents

were not absolutely wanting to support the construction,

it was so repugnant to the more equitable principles of cri-

' State Trials, vi. 35 1, et post. Hatsell's Precedents , iv. 176.
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minal law which had begun to gain ground , that even the

heat of faction did not induce the commons to insist upon

it. They may be considered , however, as having carried

their point •, for though the prorogation and subsequent dis-

solution of the present parliament ensued so quickly, that

nothing more was done in the matter, yet when the next

house of commons revived the impeachment , the lords

voted to take Danby into custody without any further

objection '. Il ought not to be inferred from hence,

that they w ere wrong in refusing to commit ; nor do I

conceive , notwithstanding the later precedent of lord

Oxford , that any rule to the contrary is established. In

any future case it ought to be open to debate , whether

articles of impeachment pretending to contain a charge

of high treason do substantially set forth overt acts of

such a crime •, and if the house of lords shall be of opi-

nion , either by consulting the judges or otherwise, that

no treason is specially alleged , they should , notwith-

standing any technical words , treat the offence as a mis-

demeanor, and admit the accused to bail.

«

' Lords' Journals , 16 April.

' "The lord privy seal, Anglesea , in a conference between the

two houses," said " that in the transaction of this affair were two great

points gained by this house of commons : the first was, that impeach-

ments made by the commons in one parliament continued from session

to session, and parliament to parliament, notwithstanding proroga-

tions or dissolutions: the other point was, that in cases of impeach-

ments , upon special matter shown , if the modesty of the party directs

him not to withdraw, the lords admit that of right they ought to

order him to withdraw, and that afterwards he ought to be commit-

ted. But he understood that the lords did not intend to extend the

points of withdrawing and committing to general impeachments

without special matter alleged ; else they did not know how manv
might be picked out of their house on a sudden.

"

Shaftesbury said, indecently enough, that they were as willing to
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2. A still more important question sprung up as to the

king's right of pardon upon a parhamentary impeach-

ment. Danby, who had absconded on the unexpected

revival of these proceedings in the new parliament

,

finding that an act of attainder was likely to pass against

him in consequence of his flight from justice, surren-

dered himself to the usher of the black rod , and , on

being required to give in his written answer to the charges

of the commons, pleaded a pardon secretly obtained from

the king, in bar of the prosecution'. The commons re-

solved that the pardon was illegal and void , and ought

not to be pleaded in bar of the impeachment of the com-

mons of England. They demanded judgment at the lords'

bar, against Danby, as having put in a void plea. They
resolved , with that culpable violence which distinguished

this and the succeeding house of commons, in order to

deprive the accused of the assistance of counsel , that no

commoner wliatsoever should presume to maintain the

validity of the pardon pleaded by the earl of Danby,

without their consent, on pain of being accounted a be-

trayer of the liberties of the commons of England '^. They
denied the right of the bishops to vote on the validity of

this pardon. They demanded the appointment of a com-

mittee from both houses to regulate the form and manner

of proceeding on this impeachment , as well as on that

be rid of the earl of Danby as the comnions , and cavilled at the

distinction between general and special impeachments. Commons'

Journals, 12 April, 1679. On the impeachment of Scroggs for trea-

son, in the next parliament, it was moved to commit him, but the

previous question was carried , and he was admitted to bail ; doubt-

less because no sufficient matter was alleged. Twenty peers protested,

Lords' Journals, 7 Jan. 1681.

' Lords' Journals , aSth April. Pari. Hist. ii2r,etc.

^ Lords' Journals, (illi May, 1^79-
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of the five lords accused of participation in the popish

plot. The upper house gave some signs of a vacillating

and temporizing spirit , not by any means unaccountable.

They acceded, after a first refusal , to the proposition of

a committee , though manii^stly designed to encroach on

their own exclusive claim of judicature '. But they came

to a resolution that the spiritual lords had a right to sit

and vote in parliament in capital cases, until judgment of

death should be pronounced \ The commons of course

protested against this vole ^
•, but a prorogation soon

dropped the curtain over their differences , and Danby's

impeachment vi^as not acted upon in the next parliament.

There seems to be no kind of pretence for objecting to

the votes of the bishops on such preliminary questions as

may arise in an impeachment of treason. It is true that

ancient custom has so far ingrafted the provisions of

the ecclesiastical law on our constitution , that they are

bound to withdraw when judgment of life or death is

pronounced •, though even in this, they always do it with

a protestation of their right to remain. This , once

claimed as a privilege of the church , and reluctantly

admitted by the state , became , in the lapse of ages , an

' Lords' Journals, loth and nth May. After the fornter vote 5o

peers, out of 107 who appear to have been present , entered their

dissent ] and another, the earl of Leicester, is known to have voted

with the minority. This unusual strength of oj)position, no doubt,

produced the change next day.

' 1 3th May. Twenty-one peers were entered as dissentient. The

coiumous inquired whether it were intended by this that the bishops;

should vote on the pardon of Danby, which the upper house declined

to answer, but said they could not vote on the trial of the five popish

lords. 1 5th, 17th, 27th May.

' See the report of a committee in Journals , 26th May, or HatscU's

Precedents, iv. 374.
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exclusion and badge of inferiority. In the constitutions

of Clarendon, under Henry II, it is enacted, that the

bishops and others holding spiritual benefices in capite

should give their attendance at trials in parliament , till

it come to sentence of life or member. This, although

perhaps too ancient to have authority as statute law, was

a sufficient evidence of the constitutional usage , where

nothing so material could be alleged on the other side.

And as the original privilege was built upon nothing

better than the narrow superstitions of the canon law

,

there was no reasonable pretext for carrying the exclusion

of the spiritual lords farther than certain and constant

precedents required. Though it was true , as the enemies

of lord Danbv urged , that by voting for the validity of

his pardon , they would in effect determine the whole

question in his favour, yet there seemed no serious

reason , considering it abstractedly from party views ,

why they should not thus indirectly be restored for once

to a privilege, from which the prejudices of former ages

alone had shut them oul.

The main point in controversy, whether a general or

special pardon from the king could be pleaded in answer

to an impeachment of the commons , so as to prevent any

further proceedings in it , never came to a regular deci-

sion. It was evident that a minister who had influence

enough to obtain such an indemnity might set both houses

of parliament at defiance ; the pretended responsibility of

the crown's advisers, accounted the palladium of our

constitution , would be an idle mockery, if not only

punishment could be averted , but inquiry frustrated.

Even if the king could remit the penalties of a guilty

minister's sentence upon impeachment , it would be

much , that public Indignation should have been excited
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against him , that suspicion should have heen turned into

proof, that shame and reproach , irremissible hy the great

seal, should avenge the wrongs of his country. It was al-

ways to be presumed , that a sovereign undeceived by

such a judicial inquiry, or sensible to the general voice

it roused , would voluntarily, or at least prudently, aban-

don an unworthy favourite. Though it might be admitted,

that long usage had established the royal prerogative of

granting pardons under the great seal, even before trial,

and that such pardons might be pleaded in bar (a pre-

rogative indeed which ancient statutes , not repealed

,

though gone into disuse , or rather in no time acted upon,

had attempted to restrain)
,
yet we could not infer that it

extended to cases of impeachment. In ordinary criminal

proceedings by indictment the king was before the court

as prosecutor, the suit was in his name 5 he might stay the

process at his pleasure , by entering a noli prosequi ; to

pardon, before or after judgment , was a branch of the

same prerogative ; it was a great constitutional trust , to

be exercised at his discretion. But in an appeal or accu-

sation of felony, brought by the injured party, or his next

of blood , a proceeding wherein the king's name did not

appear, it was undoubted that he could not remit the

capital sentence. The same principle seemed applicable

to an impeachment at the suit of the commons of Eng-

land , demanding justice from the supreme tribunal of

the other house of parliament. It could not be denied
,

that James had remitted the whole sentence upon lord

Bacon. But impeachments were so unusual at that

time , and the privileges of parliament so little out of

dispute , that no great stress could he laid on this pre-

cedent.

Such must have been the course of arguing , strong on



i{)4 THE CONSTITUTIONAL HISTORY OF ENGLAND,

political, and specious on legal grounds, which induced

the commons to resist the plea put in hy lord JJanhy.

Though this question remained in suspense on the present

occasion , it was finally decided hy the legislature in the

act of settlement , which provides that no pardon under

the great seal of England be pleadable to an impeachment

of the commons in parliament '. These expressions seem

tacitly to concede the crown's right of granting a pardon

after sentence , which , though perhaps it could not well

he distinguished in point of law from a pardon pleadable

in bar, stands on a very different footing , as has been

observed above , with respect to constitutional policy.

Accordingly upon the impeachment of the six peers who

had been concerned in the rebellion of 17 15, the house

of lords after sentence passed , having come to a re-

solution on debate , that the king had a right to reprieve

in cases of impeachment , addressed him to exercise

that prerogative as to such of them as should deserve his

mercy •, and three of the number were in consequence

pardoned. ^

3. The impeachment of Danby first brought forward

another question of hardly less magnitude , and remark-

able as one of the few great points in constitutional law,

which have been discussed and finally settled v. ithin the

memory of the present generation : I mean the con-

tinuance of an impeachment by the commons from one

parliament to another. Though this has been put at

rest by a determination altogether consonant to maxims

of expediency, it seems proper in this place to show

i3 W Ill.c. 1.

' Pari. Hist. vii. 283. Mr. Lechmere, a very ardent whig, then

solicitor-general, and one of the managers on the impeachment, liad

most confidently denied this jirerogativc. Id. 233.
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briefly the grounds upon which ihe argument on both

sides rested.

In the earlier period of our parliamentary records , the

business of both houses, whether of a legislative or judicial

nature , though often very multifarious , was despatched

wuth the rapidity natural to comparatively rude times
,

by men impatient of delay, unused to doubt, and not

cautious in the proof of facts or attentive to the subleties

of reasoning. The session, generally speaking, was not

to terminate till the petitions in parliament for redress

had been disposed of, whether decisively or by reference

to some more permanent tribunal. Petitions for alteration

of the law, presented by the commons , and assented to

by the lords , were drawn up into statutes , by the king's

council just before the prorogation or dissolution. They

fell naturally to the ground , if the session closed before

they could be submitted to the king's pleasure. The great

change that took place in the reign of Henry VI , by

passing bills complete in their form through the two

houses, instead of petitions, while it rendered manifest

to every eye that distinction between legislative and ju-

dicial proceedings which the simplicity of older times had

half concealed , did not affect this constitutional prin-

ciple. At the close of a session , every bill then in progress

through parliament became a nullity , and must pass

again through all its stages before it could be tendered

for the royal assent. No sort of difference existed in the

effect of a prorogation and a dissolution •, it was even

maintained that a session made a parliament.

During the fifteenth and sixteenth centuries , writs of

error from inferior courts to the house of lords became

far less usual than in the preceding age ; and when they
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occurred , as error could only be assigned on a polnl of"

law appearing on llie record , ihey were quickly decided

with the assistance of the judges. Rut when they grew

more frequent , and especially when appeals from the

chancellor, requiring often a tedious examination of de-

position , were brought before the lords, it was found

that a sudden prorogation might often interrupt a decision •,

and the question arose , whether writs of error , and

other proceedings of a similar nature , did not , according

to precedent or analogy, cease , or in technical language
,

abate
, at the close of a session. An order was accordingly

made by the house on March 1 1, 1678 , that " the lords

committees for privileges should inquire whether an ap-

peal to this house either by writ of error or petition
,

from the proceedings of any other court , being depend-

ing , and not determined in one session of parliament

,

continue in statu quo unlo the next session of parliament,

without renewing the writ of error or petition , or begin-

ning all anew. " The committee reported on the agth of

March , after mis-reciting the order of reference to them

in a very remarkable manner, by omitting some words
,

and interpolating others , so as to make it far more ex-

tensive than it really was
'
, that upon the consideration

of precedents , which they specify, they came to a re-

solution that " businesses depending in one parliament or

session of parliament have been continued to the next ses-

sion of the same parliament , and the proceedings thereupon
•'),

JnsteacI of the words in the order ,
" from the proceedings of any

otlier court ,
" the following are inserted, '•' or any other Inisiness

wherein their lordships act as in a court of judicature , and not in

their legislative capacity." The importance of tliis alteration as to the

question of impeachment is obvious.
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have remained in the same slate in which they were left

when last in agitation. " The house approved of this re-

solution, and ordered it accordingly. '

This resolution was decisive as to the continuance of

ordinary judicial business beyond the termination of a

session. It was still open to dispute , whether it might

not abate by a dissolution. And the peculiar case of

impeachment, to which, after the dissolution of the

long parliament in 1678, every one's attention was

turned , seemed to stand on different grounds. It was

referred, therefore, to the committee of privileges, on

the nth of March, 16^9, to consider, whether petitions

of appeal which were presented to this house in the last

parliament be still in force to be proceeded on. Next day

it is referred to the same committee , on a report of the

matter of fact as to the impeachments of the earlofDanby

and the five popish lords in the late parliament , to con-

sider of the slate of the said impeachments and all the

incidents relating thereto , and to report to the house.

On the 1 8th of March lord Essex reported from the com-

mittee , that " upon perusal of the judgment of this

house of the 29th of March , 1 67 3 , they are of opinion
,

that in all cases of appeals and writs of error they con-

tinue , and are to be proceeded on , in statu quo , as they

stood at the dissolution of the last parliament, without

beginning de novo And upon consideration had of

the matter referred to their lordships concerning the

slate of the impeachments brought up from the house of

commons the last parliament, etc they are of opi-

nion , that the dissolution of the last parliament doth not

alter the state of the impeachments brought up by the

commons in that parliament. " This report was taken

Lords' Journals.
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into consideration next day by the house , and after a

debate, which appears from the journals to have lasted

some time , and the previous question moved and lost, it

was resolved to agree with the committee.

'

This resolution became for some years the acknow-

ledged law of parliament. Lord Stafford , at his trial

in 1680, having requested that his counsel might be

heard as to the point , whether impeachments could go

from one parliament to another, the house took no notice

of this question ; though they consulted the judges about

another which he had put , as to the necessity of two

witnesses to every overt act of treason''. Lord Danby and

chief justice Scroggs petitioned the lords in the Oxford

parliament , one to have the charges against him dismis-

sed , the other to be bailed 5 but neither take the objec-

tion of an intervening dissolution ^. And lord Danby,

after the dissolution of three successive parliaments since

that in which he was impeached, having lain for three

years in the Tower, when he applied to be enlarged on

bail by the court of King's Bench in 1683 , was refused

by the judges , on the ground of their incompetency to

meddle in a parliamentary impeachment ^ though , if the

prosecution were already at an end , he would have been

entitled to an absolute discharge. On Jefferies becoming

chief justice of the King's Bench , Danby was admitted to

bail '^. But in the parliament of i685, the impeached

lords having petitioned the house , it was resolved , that

' Lords' Journals. Seventy-eight peers were present.

" Id. 4th Dec. 1680.

' Lords' Journ. March 24, i68r. The very next day the commons
sent a message to demand judgment on the im|}eachment against him.

Com. Journ. aSth March.

^ Shower's Reports, ii. 335. " He was hailed to appear at the lords'
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the order of the 19th of March, i<^79, he reversed and

annulled as to impeachments^ and they were consequently

released from their recognizances. '

The first of these two contradictory determinations is

not certainly free from that reproach which so often con-

taminates our precedents ofparliamentary law, and renders

an honest man reluctant to show them any greater de-

ference than is strictly necessary. It passed during the

violent times of the popish plot-, and a contrary resolution

would have set at liherty the five catholic peers committed

to the Tower, and enabled them prohably to quit the

kingdom before a new impeachment could be preferred.

It must be acknowledged , at the same time , that it was

borne out , in a considerable degree , by the terms of the

order of 1673, which was liable to no suspicion of an-

swering a temporary purpose , and that the court party in

the house of lords were powerful enough to have withstood

any flagrant innovation in the law of parliament. As for

the second resolution , that of i685 , which reversed the

former, it was passed in the very worst of times-, and, if

we may believe the protest , signed by the earl of Anglesea

and three other peers , with great precipitation and neglect

of usual forms. It was not , however , annulled after the

revolution ^ but , on the contrary, received what may

seem at first sight a certain degree of confirmation , from

an order of the house of lords in 1690 , on the petitions

of lords Salisbury and Peterborough , who had been im-

peached in the preceding parliament , to be discharged •,

which was done after reading the resolutions of 1679

bar the first day of the ihen next parliament. " The catholic lords

were bailed the next day. This proves that the impeachment was not

held to be at an end.

' If!, -y.id May, i^S^-
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and i685, and a long debate thereon. But as a general

pardon had come out in the mean lime , by which the

judges held that the offences imputed to these two lords

had been discharged , and as the commons showed no dis-

position to follow up their impeachment against them , no

parliamentary reasoning can perhaps be founded on this

precedent '. In the case of the duke of Leeds , impeached

by the commons in 1695, no further proceedings were

had^ but the lords did not make an order for his dis-

charge from the accusation till five years after three dis-

solutions had intervened , and grounded it upon the com-

mons not proceeding with the impeachment. They did

not, however, send a message to inquire if the commons

were ready to proceed , which , according to parlia-

mentary usage , would be required in case of a pending

impeachment. The cases of lords Somers , Oxford , and

Halifax , were similar to that of the duke of Leeds , ex-

cept that so long a period did not intervene. These instan-

ces , therefore , rather tend to confirm the position , that

impeachments did not ipso facto abate by a dissolution

,

notwithstanding the reversal of the order of 1679. In the

case of the earl of Oxford , it was formally resolved
,

in 1717 , that an impeachment does not determine by a

prorogation of parliament ; an authority conclusive to

those who maintain that no difference exists in the law

of parliament between the effects of a prorogation and a

dissolution. But it is difficult to make all men consider

this satisfactory.

' Upon considering the proceedings in the house of lords on this

subject, Oct. 6 and 3o, ifiyo , and especially the protest signed by

eight peers on the latter day, there can be little doubt that their release

bad been chiefly grounded on the act of grace, and not on the aban-

donment of the Impeachment.
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The question came finally before both houses of parlia-

ment in 1 791 , a dissolution having intervened during the

impeachment ofMr. Hastings ^ an impeachment which , far

unlike the rapid proceedings of former ages , had already

been for three years before the house of lords, and seemed

likely to run on to an almost interminable length. It must

have been abandoned in despair if the prosecution had

been held to determine by the late dissolution. The ge-

neral reasonings , and the force of precedents on both

sides , were urged with great ability, and by the principal

speakers in both houses ; the lawyers generally inclining

to maintain the resolution of i685 , that impeachments

abate by a dissolution , but against still greater names

which were united on the opposite side. In the end , after

an ample discussion , the continuance of impeachments

,

in spite of a dissolution , was carried by very large ma-
jorities ; and this decision , so deliberately taken , and

so free from all suspicion of partiality , the majority in

neither house, especially the upper, bearing any pre-

judice towards the accused person , as well as so con-

sonant to principles of utility and constitutional policy
,

must for ever have set at rest all dispute upon the ques-

tion.

The year 1678 , and the last session of the parliament

that had continued since 1661 , were memorable for the

great national delusion of the popish plot. For national it

was undoubtedly to be called , and by no means confined

to the whig or opposition party, either in or out of par-

liament, though it gave them much temporary strength.

And though it were a most unhappy instance of the cre-

dulity begotten by heated passions and mistaken reason-

ing
,
yet there were circumstances , and some of them

very singular in their nature , which explain and fur-

III. II
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nish an apology for the public error , and which it is

more important to point out and keep in mind , than

to inveigh , as is the custom in modern times , against

the factiousness and bigotry of our ancestors. For I am
persuaded , that we are far from being secure from si-

milar public delusions , whenever such a concurrence of

coincidences and seeming probabilities shall again arise

,

as misled nearly the whole people of England in the po-

pish plot.
'

It is first to be remembered , that there was really and

truly a popish plot in being, though not that which

Titus Oates and his associates pretended to reveal , — not

merely in the sense of Hume , who , arguing from the

general spirit of proselytism in that religion , says there

is a perpetual conspiracy against all governments
,
pro-

testant , Mahometan and pagan , but one alert, enter-

prising , effective , in direct operation against the esta-

blished protestant religion in England. In this plot the

king , the duke of York , and the king of France , were

chief conspirators ^ the Romish priests , and especially the

Jesuits , were eager co-operators. Their machinations and

their hopes , long suspected , and in a general sense
,

known , were divulged by the seizure and publication of

Coleman's letters. "We have here, " he says, in one

of these ,
" a mighty work upon our hands, no less than

the conversion of three kingdoms , and by that perhaps

the utter subduing of a pestilent heresy which has a long

time domineered over this northern world. There were

' Bishop Parker is not wrong in saying that the house of commons
had so long accustomed themselves to strange fictions about popery,

that upon the first discovery of Gates's plot, they readily believed

every thing he said, for they had long expected whatever he declared.

Ilist. sui temp. p. 248 (of the translation).
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never such hopes since the death of our queen Mary , as

now in our days. God has given us a prince who is be-

come ( I may say by miracle ) zealous of being the author

and instrument of so glorious a work ; but the opposition

we are sure to meet with is also like to be great , so that

it imports us to get all the aid and assistance we can.

These letters were addressed to Father la Chaise , con-

fessor of Louis XI\ , and displayed an intimate connexion

with France for the great purpose of restoring popery.

They came to light at the very period of Oates's dis-

covery , and though not giving it much real confirmation

,

could hardly fail to make a powerful impression on men
unaccustomed to estimate the value and bearings of evi-

dence. '

The conspiracy supposed to have been concerted by

the Jesuits at St. Omers , and in which so many English

catholics were implicated , chiefly consisted , as is well

known, in a scheme of assassinating the king. Though the

obvious falsehood and absurdity of much that the wit-

nesses deposed in relation to this plot render it absolutely

incredible, and fully acquit these unfortunate victims of

iniquity and prejudice , it could not appear at the time

an extravagant supposition , that an eager intriguing

faction should have considered the king's life a serious

obstacle to their hopes. Though as much attached in

heart as his nature would permit to the catholic religion
,

Pari. Hist. 1024, io35. State Trials, vii. i. Rennet, 827. 387. 35/.

North's Examen , 129. 177. Ralph, 386. Burnet, i. 555. Scroggs tried

Coleman with much rudeness and partiality ; but his summing up in

reference to the famous passage in the letters is not deficient in acute-

ness. In fact this not only convicted Coleman , but raised a general

conviction of the truth of a plot—and a plot there was , though not

Oates's.
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he was evidently not inclined to take any effectual mea-

sures in its favour •, he was but one year older than his

brother, on the contingency of whose succession all their

hopes rested , since his heiress was not only brought up

in the protestant faith , but united to its most strenuous

defender. Nothing could have been more anxiously wished

at St, Omers than the death of Charles ; and it does not

seem improbable , that the atrocious fictions ofOates may
have been originally suggested by some actual though

vague projects of assassination, which he had heard in

discourse among the ardent spirits of that college.

The popular ferment which this tale , however unde-

serving of credit , excited in a predisposed multitude , was

naturally wrought to a higher pitch by the very extraordi-

nary circumstances of sir Edmondbury Godfrey's death.

Even at this time , although we reject the imputation

thrown on the catholics , and especially on those who suf-

fered death for that murder, it seems impossible to frame

any hypothesis which can better account for the facts that

seem to be authenticated. That he was murdered by

those who designed to lay the charge on the papists , and

aggravate the public fury, may pass with those who rely

on such writers as Roger North ' , but has not the slightest

corroboration from any evidence , nor does it seem to

have been suggested by the contemporary libellers of the

court party. That he might have had , as an active ma-

gistrate
,
private enemies , whose revenge took away his

life, which seems to be Hume's conjecture, is hardly

more satisfactory, the enemies of a magistrate are not

likely to have left his person unplundered , nor is it

usual for justices of peace, merely on account of the dis-

' Examen, p. 196.
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charge of their ordinary duties , to incur such desperate

resentment. That he fell by his own hands was doubtless

the suggestion of those who aimed at discrediting the plot

;

but it is impossible to reconcile this with the marks of

violence which are so positively sworn to have appeared

on his neck ; and on a later investigation of the subject in

the year 1682, when the court had become very powerful,

and a belief in the plot had grown almost a mark of dis-

loyalty, an attempt made to prove the self-murder of

Godfrey, in a trial before Pemberton , failed altogether
;

and the result of the whole evidence , on that occasion
,

was strongly to confirm the supposition that he had pe-

rished by the hands of assassins '.His death remains at

this moment a problem , for which no tolerably satisfac-

tory solution can be offered. But at the time it was a very

natural presumption to connect it with the plot , wherein

he had not only taken the deposition of Gates , a circum-

stance not in itself highly important , but was supposed

to have received the confidential conxmunications of

Coleman. '^

" R. V. Farwell and others. State Trials, vlil. i36i. They were in-

dicted for pubhshing some letters to prove that Godfrey had killed

himself. They defended themselves by calling witnesses to prove the

truth of the fact, which, though in a case of libel, Pemberton allowed.

But their own witnesses proved that Godfrey's body had all the ap-

pearance of being strangled.

The Roman catholics gave out, at the time of Godfrey's death

,

that he had killed himself, and hurt their own cause by foolish lies.

North's Examen, p. 200.

' It was deposed by a respectable witness , that Godfrey entertained

apprehensions on account of what he had done as to the plot, and

had said, " On my conscience, I believe I shall be the first martyr.
"

State Trials , vii, 168. These little additional circumstances, which

are suppressed by later historians , who speak of the plot as unfit to

impose on any but the most bigoted fanatics , contributed lo make
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Another circumstance , much calculated to persuade or-

dinary minds of the truth of the plot , was the trial of Read-
ing

, a Romish attorney, for tampering with the witnesses

against the accused catholic peers , in order to make them
keep out of the way '. As such clandestine dealing with

witnesses creates a strong , and perhaps with some , too

strong a presumption of guilt , where justice is sure to be
uprightly administered , men did not make a fair distinc-

tion as to times
, when the violence of the court and jury

gave no reasonable hope of escape ; and when the most
innocent party would much rather procure the absence
of a perjured witness, than trust to the chance of dis-

proving his testimony.

There was , indeed
,
good reason to distrust the course

ofjustice. Never were our tribunals so disgraced by the

brutal manners and iniquitous partiality of the bench
,

as in the latter years of this reign. The State Trials , none
of which appear to have been published by the prisoners'

friends
,
bear abundant testimony to the turpitude of the

judges. They explained away and softened the palpable

contradictions of witnesses for the crown , insulted and
threatened those of the accused , checked all cross-exa-

mination , assumed the truth of the charge throughout

the whole of every trial ^ One Whitbread , a Jesuit,

up a body of presumptive and positive evidence, from which human
beh'ef is rarely withheld.

It is remarkable, that the most acute and diligent historian we
possess for those times, Ralph , does not in the shghtest degree pre-
tend to account for Godfrey's death ; though in his general reflections

on the plot, p. 555, he rehes too much on the assertiohs of North
and L'Estrange.

' State Trials, vii. 259. North's Examen , 240.

' State Trials, vol. vii. passim. On the trial of Green, Berry , and
Hill, for Godfrey's murder, part of the story for the prosecution
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having been indicted with several others , and the evi-

dence not being sufficient, Scroggs discharged the jury

of him , but ordered him to be kept in custody till more

proof might come in. He was accordingly indicted again

for the same offence. On his pleading that he had been

already tried , Scroggs and North had the effrontery to

deny that he had been ever put in jeopardy, though the

witnesses for the crown had been fully heard , before

the jury were most irregularly and illegally discharged of

him on the former trial. North said he had often known
it done , and it was the common course of law. In the

course of this proceeding , Bedloe , who had deposed

nothing explicit against the prisoner on the former trial

,

accounted for this by saying, it was not then conve-

was, that the body was brought to Hill's lodgings on the Saturday,

and remained there till Monday. The prisoner called witnesses who
lodged in the same house, to prove that it could not have been there

without their knowledge. Wild, one of the judges, assuming, as

usual, the truth of the story as beyond controversy, said it was very

suspicious that they should see or hear nothing of it; and another,

Dolben , told them it was well they were not indicted. Id. 199. Jones,

summing up the evidence on sir Thomas Gascoigne's trial at York
(an aged catholic gentleman , most improbably accused of accession to

the plot ), says to the jury :
" Gentlemen, you have the king's wit-

ness on his oath ; he that testilies against him is barely on his word,

and he is a papist;" id^ioSg : thus deriving an argument from an

iniquitous rule which , at that time, prevailed in our law, of refusing

to hear the prisoner's witnesses upon oath. Gascoigne , however, was

acquitted.

It would swell this note to an unwarrantable length, were I to ex-

tract so much of the trials as might fully exhibit all the instances of

gross partiality in the conduct of the judges. I must , therefore , refer

my readers to the volume itself, a standing monument of the necessity

of the revolution , not only as it rendered the judges independent of

the crown , but as it brought forward those principles of equal and

indifferent justice , which can never be expected to flourish but under
the shadow of libertv.
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nient ; an answer with which the court and jury were

content. '

It is remarkable , that although the king might be

justly surmised to give little credence to the pretended

plot , and the duke of York was manifestly affected in

his interests by the heats it excited, yet the judges most

subservient to the court , Scroggs , North , Jones , went

with all violence into the popular cry , till the witnesses

beginning to attack the queen , and to menace the duke

,

they found it was time to rein in , as far as they could

,

the passions they had instigated*. Pemberton , a more

honest man in political matters, showed a remarkable

intemperance and unfairness in all trials relating to

popery. Even in that of lord Stafford in 1680, the last,

and perhaps the worst proceeding under this delusion

,

though the court had a standing majority in the house

of lords, he was convicted by fifty -five peers against

thirty-one •, the earl of Nottingham , lord chancellor , the

duke of Lauderdale , and several others of the adminis-

tration voting him guilty , while he was acquitted by

the honest HoUis and the acute Halifax^. So far was the

' State Trials , 119. 3i5. 344'

' Roger North, whose long account of the popish plot is, as usual

with him, a medley of truth and lies, acuteness and absurdity, re-

presents his brother, the chief justice, as perfectly immaculate in the

midst of this degradation of the bench. The State Trials, however,

show that he was as partial and unjust towards the prisoners as any

of the rest, till the government thought it necessary to interfere. The

moment when the judges veered round, was on the trial of sir George

Wakeman
,

physician to the queen. Scroggs , who had been in-

famously partial against the prisoners upon every former occasion
,

now treated Gates and Bedloe as they deserved, though to the aggra-

vation of his own disgrace. State Trials , vii. 619—686.

^ State Trials, iSSa. Pari. Hist. 1229. Stafford, though not a man

of much ability, had rendered himself obnoxious as a prominent op-
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belief in the popish plot , or the eagerness in hunting its

victims to death , from being confined to the whig faction

,

as some writers have been willing to insinuate. None had

more contributed to rouse the national out-cry against

the accused , and create a firm persuasion of the reality

of the plot , than the clergy in their sermons , even the

most respectable of their order , Sancroft , Sharp , Bar-

low , Burnet , Tillotson , Stillingfleet ; inferring its truth

from Godfrey's murder , or Coleman's letters ^ calling for

the severest laws against catholics , and imputing to them

the fire of London , nay even the death of Charles I.

'

Though the duke of York was not charged with parti-

cipation in the darkest schemes of the popish conspira-

tors , it was evident that his succession was the great aim

of their endeavours , and evident also that he had been

engaged in the more real and undeniable intrigues of

Coleman. His accession to the throne, long viewed with

just apprehension , now seemed to threaten such perils to

poser of all measures intended to check the growth of popery. His

name appears constantly in protests upon such occasions j
as for in-

stance, March 3, 1678, against the bill for raising money for a French

•war. Reresby praises his defence very highly, p. 108. The duke of

York , on the contrary , or his biographer , observes : " Those who

wished lord Stafford well were of opinion , that had he managed the

advantages which were given him with dexterity , he would have

made the greatest part of his judges ashamed to condemn him ; but

it was his misfortune to play his game worst when he had the best

cards. " P. 637.

' I take this from extracts out of those sermons, contained in a

Roman catholic pamphlet printed in 1687, and entitled Good Advice

to the Pulpits. The protestant divines did their cause no good by mis-

representation of their adversaries , and by their propensity to rude-

ness and scurrility. The former fault, indeed, existed in a much greater

degree on the opposite side, but by no means the latter. See also a

treatise by Barlow, published in 1679, entitled Popish Principles per-

nicious to Protestant Princes.
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every part of the constitution , as ought not supinely to

be waited for, if any means could be devised to obviate

them. This gave rise to the bold measure of the exclusion

bill , too bold indeed for the spirit of the country , and

the rock on which English liberty was nearly shipwrecked.

In the long parliament , full as it was of pensioners and

creatures of court influence , nothing so vigorous would

have been successful. Even in the bill which excluded

catholic peers from sitting in the house of lords , a pro-

viso, passed by a majority of two voices , exempting the

duke of York from its operation , having been sent down

from the other house ' . But the zeal they showed against

Danby induced the king to put an end to this parliament

of seventeen years duration •, an event long ardently de-

sired by the popular party , who foresaw their ascendancy

in the new elections^. The next house of commons, ac-

cordingly, came together with an ardour not yet quenched

' Pari. Hist. lo/jo.

* See Marvell's " Seasonable Argument to persuade all the grant!

Juries in England to petition for a new Parliament. " He gives very

bad characters of the principal members on the court side; but we

cannot take for granted all that comes from so unscrupulous a libeller.

Sir Harbottle Grimstone had first thrown out, in the session of i6yS,

that a standing parliament was as great a grievance as a standing

army, and that an application ought to be made to the king for a disso-

lution. This was not seconded, and met with much disapprobation

from both sides of the house. Pari. Hist. vii. 64. But the country

party, in two years' time, had changed their views, and were become

eager for a dissolution. An address to that effect was moved in the

house of lords, and lost by only two voices, the duke of York

voting for it. Id. 800. This is explained by a passage in Coleman's

Letters, where that intriguer expresses his desire to see parliament

dissolved, in the hope that another would be more favourable to the

toleration of catholics. This must mean that the dissenters might gain

an advantage over the rigorous church of England men, and be

induced to come into a general indulgence.
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by corruption ; and after reviving the impeachments com-

menced by their predecessors, and carrying a measure

long in agitation , a test ' which shut the catholic peers

• This test, 3o Car. II. stat. 2. is the declaration subscribed by

members of both houses of parliament on taking their seats, that

there is no transubstantiation of the elements in the Lord's supper

;

and that the invocation of saints , as practised in the church of Rome

,

is idolatrous. The oath of supremacy was already taken by the com-

mons, though not by the lords ; and it is a great mistake to imagine

that catholics were legally capable of sitting in the lower house before

the act of 1679. But it had been the aim of the long parhament in

1642 to exclude them from the house of lords; and this was of course

revived with greater eagerness , as the danger from their influence

grew more apparent. A bill for this purpose passed the commons

in 1675 , but was thrown out by the peers. Journals, May i/j » Nov. 8.

It was brought in again in the spring of 1678. Pari. Hist. 990. In

the autumn of the same year it was renewed , when the lords agreed

to the oath of supremacy, but omitted the declaration against tran-

substantiation , so far as their own house was affected by it. Lord's

Journals, Nov. 20, 1678. They also excepted the duke of York from

the operation of the bill, which exception was carried in the commons

by two voices. Pari. Hist. lo^o. The duke of York and seven more

lords protested.

The violence of those times on all sides will account for this theo-

logical declaration , but it is more difficult to justify its retention at

present. Whatever influence a belief in the pope's supremacy may

exercice upon men's politics, it is hard to see how the doctrine of

transubstantiation can directly affect them ; and surely he who re-

nounces the former cannot be very dangerous on account of hrs

adherence to the latter. Nor is it less extraordinary to demand from

many of those who usuallj- compose a house of commons, the assertion

that the practice of the church of Rome in the invocation of saints

is idolatrous; since, even on the hypothesis that a country gen-

tleman has a clear notion of what is meant by Idolatrj', he is, in

many cases, wholly out of the way of knowing what the church

of Rome, or any of its members, believe or practise. The invocation

of saints, as held and explained by that church in the council of

Trent, is surelv not idolatrous , with whatever error it may be charged

;

but the practice at least of uneducated Roman catholics seems fully
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out of parliament , went upon the exclusion bill. Their

dissolution put a stop to this , and in the next parliament

the lords rejected it.

'

The right of excluding an unworthy heir from the

succession was supported not only by the plain and fun-

damental principles of civil society , which establish the

interest of the people to be the paramount object of po-

litical institutions , but by those of the English constitu-

tion. It had always been the better opinion among lawyers,

that the reigning king with consent of parliament was

competent to make any changes in the inheritance of

the crown •, and this , besides the acts passed under

Henry VIII empowering him to name his successor , was

expressly enacted , with heavy penalties against such as

should contradict it, in the thirteenth year of Elizabeth.

The contrary doctrine indeed , if pressed to its legitimate

consequences , would have shaken all the statutes that

limit the prerogative 5 since , if the analogy of entails in

private inheritances were to be resorted to , and the exist-

ing legislature should be supposed incompetent to alter

the line of succession , they could as little impair , as

they could alienate , the indefeasible rights of the heir
5

to justify the declaration , understanding it to refer to certain super-

stitions , countenanced, or not eradicated, by their clergy. I have

sometimes thought that the legislator of a great nation sets off oddly

by solemnly professing theological positions about which he knows

nothing , and swearing to the possession of property which he does

not enjoy.

' The second reading of the exclusion bill was carried , May a i

,

1679, by 207 to 128. The debates are in Parliamentary History,

1 1 25, et post. In the next parliament it was carried without a di-

vision. Sir Leoline Jenkins alone seems to have taken the high

ground, that " parliament cannot disinherit the heir of the crown;

and that if such an act should pass , it would be invalid in itself,
"'

Id. 1191.
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nor could he be bound by restrictions to which he had

never given his assent. It seemed strange to maintain

,

that the parliament could reduce a king of England to the

condition of a doge of Venice , by shackling and taking

away his authority , and yet could not divest him of a

title which they coidd render little better than a mockery.

Those accordingly who disputed the legislative omnipo-

tence of parliament did not hesitate to assert that statutes

infringing on the prerogative were null of themselves.

With the court lawyers conspired the clergy, who pre-

tended these matters of high policy and constitutional law

to be within their province , and , with hardly an excep-

tion , took a zealous part against the exclusion. It was

indeed a measure repugnant to the common prejudices

of mankind •, who , without entering on the abstract com-

petency of parliament , are naturally accustomed ,
in an

hereditary monarchy, to consider the next heir as pos-

sessed of a right , which , except through necessity , or

notorious criminality, cannot be justly divested. The

mere profession of a religion different from the esta-

blished does not seem , abstractedly considered , an ade-

quate ground for unsettling the regular order of inhe-

ritance. Yet such was the narrow bigotry of the sixteenth

and seventeenth centuries , which died away almost en-

tirely among protestants in the next, that even the trifling

differences between Lutherans and Calvinists had fre-

quently led to alternate persecutions in the German states,

as a prince of one or the other denomination happened

to assume the government. And the Romish religion , in

particular , was , in that age , of so restless and mahgnant

a character , that unless the power of the crown should

be far more strictly limited than had hitherto been the

case, there must he a very serious danger from any so-
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vereigii of that faith ; and the letters of Coleman , as well

as other evidences, made it manifest, that the duke of

York was engaged in a scheme of general conversion
,

which, from his arbitrary temper, and the impossibility

of succeeding by fair means, it was just to apprehend,

must involve the subversion of all civil liberty. Still this

was not distinctly perceived by persons at a distance from

the scene , imbued , as most of the gentry were , with the

principles of the old cavaliers , and those which the church

had inculcated. The king , though hated by the dissenters

,

retained the affections of that party , who forgave the

vices they deplored to his father's memory , and his per-

sonal affability. It appeared harsh and disloyal to force

his consent to the exclusion of a brother , in whom he

saw no crime , and to avoid which he offered every pos-

sible expedient ' . There will always be found in the people

of England a strong unwillingness to force the reluctance

of their sovereign — a latent feeling , of which parties

,

in the heat of their triumphs , are seldom aware , because

it does not display itself until the moment of re-action.

And although , in the less settled times before the revo-

lution , this personal loyalty was highly dangerous , and

may still , no doubt , sometimes break out so as to frus-

trate objects of high import to the public weal , it is on

the whole a salutary temper for the conservation of the

monarchy , which may require such a barrier against the

encroachments of factions , and the fervid passions of the

multitude.

' While the exclusion bill was passing the commons, the king

took the pains to speak himself to almost every lord, to dissuade

him from assenting to it when it should come up, telling them at

the same time , let what would happen , he would never suffer such

a villainous bill to pass. Life of James, 553.



CHAP. XII. — CHARLES II. — 1673-85. 175

The bill of exclusion was drawn with as much regard

to the inheritance of the duke of York's daughters as they

could reasonably demand , or as any lawyer engaged for

them could have shown 5 though something different

seems to be insinuated by Burnet. It provided that the

imperial crown of England should descend to and be en-

joyed by such person or persons successively during the

life of the duke of York , as should have inherited or

enjoyed the same, in case he were naturally dead. If

the princess of Orange was not expressly named , which

,

the bishop tells us, gave a jealousy, as though it were

intended to keep that matter still undetermined , this si-

lence was evidently justified by the possible contingency

of the birth of a son to the duke , whose right there was

no intention in the framers of the bill to defeat. But a

large part of the opposition had unfortunately other

objects in view. It had been the great error of those who
withstood the arbitrary counsels of Charles II to have

admitted into their closest confidence, and in a consi-

derable degree to the management of their party , a man
so destitute of all honest principle as the earl of Shaftes-

bury. Under his contaminating influence, their passions

became more untractable, their connexions more seditious

and democratical , their schemes more revolutionary, and

they broke away more and more from the line of national

opinion , till a fatal re-action involved themselves in ruin

,

and exposed the cause of public liberty to its most immi-

nent peril. The countenance and support of Shaftesbury

brought forward that unconstitutional and most impolitic

scheme of the duke of Monmouth's succession. There

could hardly he a greater insult to a nation used to res-

pect its hereditary line of kings , than to set up the bas-

tard of a prostitute , without the least pretence of personal
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excellence or public services , against a princess of known

virtue and attachment to the protestant religion. And the

effrontery of this attempt was aggravated by the libels

eagerly circulated to dupe the credulous populace into a

belief of Monmouth's legitimacy. The weak young man ,

lured on to destruction by the arts of intriguers and the

applause of the multitude, gave just offence to sober-

minded patriots, who knew where the true hopes of pub-

lic liberty were anchored , by a kind of triumphal pro-

cession through parts of the country , and by other indi-

cations of a presumptuous ambition. '

' Ralph, p. 498. The atrocious libel, entitled " An Appeal from

the Country to the City, " published in 1679, and usually ascribed

to Ferguson (though said in Biogr. Brit. art. L'Estrange, to be

written by Charles Blount), was almost sufficient of itself to excuse

the return of public opinion towards the throne. State Tracts, temp.

Car. XL; Balph , i. 476; Pari. Hist. iv. Appendix. The king is

personally struck at in this tract with the utmost fury : the queen is

called Agrippina, in allusion to the infamous charges of Gates;

Monmouth is held up as the hope of the country. *' He will stand

by you, therefore you ought to stand by him. He who hath the

worst title always makes the best king. " One Harris was tried for

publishing this pamphlet. The jury at first found him guilty, of

selling; an equivocal verdict, by which they probably meant to deny,

or at least to disclaim , any assertion of the libellous character of the

publication. But Scroggs telling them it was their province to say

guilty or not guilty, they returned a verdict of guilty. Stale Trials,

vii. 925.

Another arrow dipped in the same poison was a " Letter to a

Person of Honour concerning the Black Box. " Somers' Tracts, viii.

189. The story of a contract of marriage between the king and Mrs.

Waters, Monmouth's mother, concealed in a black box, had lately

been current, and the former had taken pains to expose its falsehood

by a public examination of the gentleman whose name had been

made use of. This artful tract is intended to keep up the belief of

Monmouth's legitimacy, and even to graft in on the undeniable false-

hood of that tale , as if it had been purposely fabricated to delude the
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If any apology can be made for the encouragement

given by some of the whig party, for it was by no means

general, to the pretensions of Monmouth, it must be

found in their knowledge of the king's affection for him

,

which furnished a hope that he might more easily be

brought into the exclusion of his brother for the sake of

so beloved a child, than for the prince of Orange. And
doubtless there was a period when Charles's acquiescence

in the exclusion did not appear so unaliainable , as from

his subsequent line of behaviour we are apt to consider it.

It appears from the recently published life of James , that

in the autumn of 1680 the embarrassm^ent of the king's

situation , and the influence of the duchess ofPortsmouth,

w ho had gone over to the exclusionists , made him seriously

deliberate on abandoning his brother '. Whether from na-

people by setting tliem on a wrong scent. See also another libel of

the same class, p. 197.

Tiiough Monmouth's illegitimacy is past all question , it has been

observed by Harris, that the princess of Orange, in writing to her

brother about Mrs. Waters, in i655, twice names her as his wife.

Thurloe, i. 665 ,
quoted in Harris's Lives, iv. 1G8. But though this

was a scandalous indecency on her part, it proves no more than

that Charles, like other young men, in the heat of passion, was foolish

enough to give that appellation to his mistress; and that his sister

humoured him in it.

Sidney mentions a strange piece of Monmouth's presumption.

Wlien he went to dine with the city in October, 1G80, it was

remarked that the bar, by which the heralds denote illegitimacy,

had been taken off the royal arms on his coach. Letters to Sa-

ville, p. 54.

' Life of James, 5ga, et post. Compare Dalryiiiple, p. 265, et post.

Barillon was evidently of opinion that the king would finally abandon

his brother. Sunderland joined the duchess of Portsmouth, and was

one of the thirty peers who voted for the bill in November, 16S0.

James charges Godolphin also with deserting him, p. 6i5. But his

name does not appear in the protest signed by twenty-five peers

III. I'i
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tural instability of judgment , from the steady adherence

ofFrance to the duke of York, or from observing the great

strength of the tory party in the house of lords , where

the hill was rejected by a majority of 63 to 3o , he soon

returned to his former disposition. It was long , however,

before he treated James with perfect cordiality. Conscious

of his own insincerity in religion , which the duke's bold

avowal of an obnoxious creed seemed to reproach , he was

provoked at bearing so much of the odium , and incurring

so many of the difficulties, which attended a profession

that he had not ventured to make. He told Hyde before

the dissolution of the parliament'^f 1680 , that it would

not be in his power to protect his* brother any longer, if

he did not conform and go <0J^iiirch '

. Hyde himself,

and the duke's other friends , had' never ceased to urge

him on this subject. Their irni>cWrtunity was renewed by

the king's order, even after thfe dissolution of the Oxford

parliament , and it seems to have been the firm persuasion

of most about the court that he could' only be preserved

by conformity to the protestant religion. He justly ap-

prehended the consequences of a refusal 5 but inflexibly

conscientious on this point , he braved whatever might

arise from the timidity or disaffection of the ministers

and the selfish fickleness of the king.

In the apprehensions excited by the king's unsteadiness,

and the defection of the duchess ofPortsmouth , he deemed

his fortunes so much in jeopardy, as to have resolved on

exciting a civil war, rather than yield to the exclusion.

He had already told Barillon that the royal authority could

though that of tlie privy seal , lord Anglesea , does. The duchess of

Portsmouth sat near the commons at Stafford's trial ,
" dispensing

her sweetmeats and gracious looks among them. " P. 63S.

' Jjife of James, p. 657.
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be re-established by no other means '. The episcopal party

in Scotland had gone such lengths that they could hardly be

safe under any other king. The catholics of England were

of course devoted to him. With the help of these he hoped

to show himself so formidable , that Charles would find it

his interest to quit that cowardly line of politics , to which

he was sacrificing his honour and affections. Louis , never

insensible to any occasion of rendering England weak and

miserable , directed his ambassador to encourage the duke

in this guilty project with the promise of assistance'^. It

seems to have been prevented by the wisdom or public

spirit of Churchill , who pointed out to Barillon the ab-

surdity of supposing that the duke could stand by himself

in Scotland. This scheme of lighting up the flames of ci-

vil war in three kingdoms for James's private advantage

deserve to be more remarked than it has: hitherto been at

a time when his apologists seem to %\|^e become nume-

rous. If the designs of Russell and Sidkey for the preser-

vation of their country's liberty are blamed as rash and

unjustifiable , what name shall we give to the project of

maintaining the pretensions of an individual by means of

rebellion and general bloodshed ?

It is well known that those who took a concern in the

maintenance of religion and liberty were much divided

as to the best expedients for securing them ; some , who
thought the exclusion too violent , dangerous , or imprac-

ticable
,
preferring the enactment of limitations on the

prerogatives of a catholic king. This had begun in fact

from the court , who passed a bill through the house of

' II est persuade que I'autorite royale ne se peut retablir en Angle-

terre que par une guerre civile. Aug. 19, 1680. Dalryniple, 265.

^ Id. 9,77. Nov. 1680.
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lords in 1677, ^^^ ^"^^ security, as it was styled, of the

protestant religion. This provided that a declaration and

oath against transubstantiation should be tendered to

every king within fourteen days after his accession ^ that

on his refusal to take it , the ecclesiastical benefices in

the gift of the crown should vest in the bishops , except

that the king should name to every vacant see one out of

three persons proposed to him by the bishops of the pro-

vince. It enacted also , that the children of a king refu-

sing such a test should be educated by the archbishop and

two or three more prelates. This bill dropped in the com-

mons ,
and Marvell speaks of it as an insidious stratagem

of the ministry '. It is more easy, however, to give hard

names to a measure originating with an obnoxious go-

* vernment , than to prove that it did not afford a consider-

able security to the established church , and impose a

very remarkable limitation on the prerogative. f3ut the

opposition in the house of commons had probably con-

ceived their scheme of exclusion , and would not hearken

to any compromise. As soon as the exclusion became the

topic of open discussion , the king repeatedly offered to

grant every security that could be demanded consistently

with the lineal succession. Mollis , Halifax , and for a time

Essex , as well as several eminent men in the lower house,

' Marvell's Growth of Popery, in State Tracts, temp. Car. 2. p. 98.

Pari. Hist. 853. The second reading was carried by 127 to 88. Ser-

jeant Maynard, who was probably not in the secrets of his party,

seems to have been surprised at their opposition. An objection with

Marvell, and not by any means a bad one, would have been that the

children of the royal family were to be consigned for education to the

sole government of bishops. The duke of York, and thirteen other

peers, protested against this bill, not all of them from the same
motives, as maybe collected from their names. Lords' Journals, i3th

and 1 5th March, 1679.



CHAP. XII. — CHARLES II. — 1673-85. 181

were in favour of limitations '

. But those >vhich they in-

tended to insist upon were such encroachments on the

constitutional authority of the crown , that , except a title

and revenue, which Charles thought more valuable than

all the rest , a popish king would enjoy no one attribute

of royalty. The king himself, on the 3oth of April 1679 ,

before the heats on the subject had become so violent as

they were the next year, offered not only to secure all

ecclesiastical preferments from the control of a popish

successor, but to provide that the parliament in being at

a demise of the crown, or the last that had been dissolved

,

should immediately sit and be indissoluble for a certain

time; that none of the privy-council, nor judges, nor

lord lieutenant , or deputy lieutenant , nor officer of the

navy, should be appointed during the reign of a catholic

king , without consent of parliament. He offered , at the

same time , most readily to consent to any further provi-

sion that could occur to the wisdom of parliament for the

security of religion and liberty consistently with the right

of succession. Halifax , the eloquent and successful oppo-

nent of the exclusion , was the avowed champion of limi-

tations. It was proposed, in addition to these offers of the

king , that the duke , in case of his accession , should have

no negative voice on bills j that he should dispose of no

civil or military posts without consent of parliament
5

(hat a council of forty-one , nominated by the two houses,

should sit permanently during the recess or interval of

parliament , with power of appointing to all vacant of-

' Lords Russell and Cavendish, sir W. Coventry and sii- Thomas

Littleton, seem to have been in favour of limitations. Lord J. Russell,

p. 42. Ralph, 44^- Sidney's Letters, p. 32. Temple and Shaftesbury,

for opposite reasons , stood alone in the council against the scheme of

limitations. Teni[ilc's Memoirs.
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fices , subject to the future approbation of the lords and

commons '
. These extraordinary innovations would , at

least for the time , have changed our constitution into a

republic, and justly appeared to many persons more re-

volutionary than an alteration in the course of succession.

The duke of York looked on them with dismay 5 Charles

indeed privately declared, that he would never consent to

such infringements of the prerogative'. It is not , however,

easy to perceive how he could have escaped from the ne-

cessity of adhering to his own propositions , if the house

ofcommons would have relinquished the bill of exclusion.

The prince of Orange , who was doubtless in secret not

averse to the latter measure, declared strongly against

the plan of restrictions , which a protestant successor

might not find it practicable to shake off. Another ex-

pedient , still more ruinous to James than that of limita-

tions , was what the court itself suggested in the Oxford

parliament, that the duke retaining the title of king, a

regent should be appointed, in the person of the princess

of Orange , with all the royal prerogatives : nay, that the

duke , with his pageant crown on his head , should be

banished from England during his life^. This proposition,

' Commons' Journals, aSd Nov. 1680, 8tli Jan. 1681.

' Life of James, 634- 671. Dalryraple, p. 807.

^ Dalrymple, p. 3oi. Life of James, 660. 671. The duke gave him-

self up for lost when he heard of the clause in the king's speech

declaring his readiness to hearken to any expedient but the exclusion.

Birch and Haiupden, he says, were in favour oi this; but Fitzharris's

business set the house in a flame , and determined them to persist in

their former scheme. Rereshy says, p. ig, confirmed by Pari. Hist.

iSa, it was supported by sir Thomas Littleton, who is said to liave

been originally against the bill of exclusion, as well as sir William

Coventry. Sidney's Letters
, p. Ba. It was opposed by Jones , Winning-

ton, Booth, and, if the Parliamentary History be right, by Hampden
and Birch.
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which is a great favourite with Burnet , appears liable to

the same objections as were justly urged against a similar

scheme at the revolution. It was cerlain, that in either

case James would attempt to obtain possession of power

by force of arms , and the laAV of England would not treat

very favourably those who should resist an acknowledged

king in his natural capacity, while the statute of Henry \ II

would , legally speaking , afford a security to the adherents

of a de facto sovereign.

Upon the whole , it is very unlikely , when we look at

the general spirit and temper of the nation , its pre-

dilection for the ancient laws , its dread of commonwealth

and fanatical principles , the tendency of the upper ranks

to intrigue and corruption, the influence and activity of

the church , the bold counsels and haughty disposition of

James himself , that either the exclusion , or such exten-

sive limitations as were suggested in lieu of it , could have

been carried into effect with much hope of a durable

settlement. It would , I should conceive , have been practi-

cable to secure the independence of the judges, to exclude

placemen and notorious pensioners from the house of

commons , to render the distribution of money among its

members penal , to remove from the protestant dis-

senters , by a full toleration , all temptation to favour

the court , and , above all , to put down the standing

army. Though none perhaps of these provisions would

have prevented the attempts of this and the next reign to

introduce arbitrary power, they would have rendered

them still more grossly illegal , and , above all , they

would have saved that unhappy revolution of popular

sentiment which gave the court encouragement and tem-

porary success.

It was in the year 1G79 , that the words whig and tory
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were first heard in their application to English factions

,

and though as senseless as any cant terms that could he

devised , they became instantly as familiar in use as they

have since continued. There were then , indeed
,
ques-

tions in agitation , which rendered the distinction more
hroad and intelligible than it has generally been in later

times. One of these , and the most important , was the

bill of exclusion , in which , as it was usually debated

,

the republican principle , that all positive institutions of

society are in order to the general good , came into col-

lision with that of monarchy, which rests on the main-

tenance of a royal line , as either the end , or at least

the necessary means of lawful government. But as the

exclusion was confessedly among those extraordinary

measures , to which men of tory principles are sometimes

compelled to resort in great emergencies , and which no

rational whig espouses at any other time , we shall better

perhaps discern the formation of these grand political

sects in the petitions for the sitting of parliament , and

in the counter addresses of the opposite party.

In the spring of 1679, Charles established a new

privy-council by the advice of sir William Temple , con-

sisting in great part of those eminent men in both houses

of parliament , who had been most prominent in their

opposition to the late ministry '
. He publicly declared his

Temple's Memoirs. He says their revenues in land or offices

.Tmounted to 3oo,oool. per annum, whereas those of the house of

commons seldom exceeded 4oo,oool. The king objected much to

admitting Halifax, but himself proposed Shaftesbury, much against

Temple's wishes. The funds in Holland rose on the news. Barillon

was displeased, and said it was making " des etats, et non des con-

seils; " which was not without weight, for the king had declared he

would take no measure, nor even choose any new counsellor, without

their consent. But llie extreme disadvantage of the position in which
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resolution to govern entirely by the advice of this coun-

cil , and that of parliament. The duke of York was kept

in what seemed a sort of exile at Brussels '. But the just

suspicion attached to the king's character prevented the

commons from placing much confidence in this new mi-

nistry, and, as frequently happens, abated their esteem

for those who , with the purest intentions , had gone into

the council =*. They had soon cause to perceive that their

distrust had not been excessive. The ministers were

constantly beaten in the house of lords ; an almost cer-

this placed the crown rendered it absolutely certain, that it was not

submitted to with sincerity. Lady Portsmouth told Barillon, the new
ministry was formed in order to get money from parliament. Another

motive , no doubt , was to prevent the exclusion bill.

' Life of James, 558. On the king's sudden illness, Aug. 32, i('79,

the ruling ministers, Halifax, Sunderland, and Essex, alarmed at the

anarchy which might come on his death, of which Shaftesbury and

Monmouth would profit, sent over for the duke, but soon endeavour-

ed to make him go into Scotland, and after a struggle against the

king's tricks to outwit them, succeeded in this object. Id. p. Syo, et

post.

^ Temple. Reresby, p. 89. " So true it is, " he says, " that there

is no wearing the court and country livery together. " Thus also

Algernon Sidney, in his letters to Saville
, p. 16. " The king certainly

inclines not to be so stiff as formerly in advancing only those that

exalt prerogative, but the earl of Essex, and some others that are

coming into play thereupon, cannot avoid being suspected of having

intentions different from what they have hitherto professed. " He
ascribed the change of ministry at this time to Sunderland :

" if he

and two more [Essex and Halifax] can well agree among themselves,

I believe they will have the management of almost all businesses, and

may bring much honour to themselves and good to our nation.
"

April 21, 1679. But he writes afterwards, Sept. 8, that Halifax and

Essex were become very unpopular, p. 5o. " The bare being pre-

ferred ,
" says secretary Coventry, " maketh some of them sus-

pected, though not criminal. " Lord J. Russell's Life of Lord Russell,

p. 90.
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tain test, in our government, of the court's insincerity'.

The parliament was first prorogued , then dissolved
^

against the advice, in the latter instance, of the majority

of that council hy whom the king had pledged himself to

be directed. A new parliament , after being summoned
to meet in October 1679, was prorogued for a twelve-

month without the avowed concurrence of any member
of the council. Lord Russell , and others of the honester

party, w^ithdrew from a board where their presence was

only asked in mockery or deceit , and the whole specious

scheme of Temple came to nothing before the conclusion

of the year which had seen it displayed ^. Its author,

chagrined at the disappointment of his patriotism and

his vanity, has sought the causes of failure in 'the folly

of Monmouth and perverseness of Shaftesbury, fie was

not aware , at least in their full extent , of the king's in-

trigues at this period. Charles , who had been induced

to take those whom he most disliked into his council
,

with the hope of obtaining money from parliament, or

of parrying the exclusion bill , and had consented to the

duke of York's quitting England , found himself en-

thralled by ministers whom he could neither corrupt nor

deceive •, Essex, the firm and temperate friend of consti-

tutional liberty in power as he had been out of it , and

Halifax , not yet led away by ambition or resentment

from the cause he never ceased to approve. He had re-

course , therefore , to his accustomed refuge , and humbly

implored the aid of Louis against his own council and

parliament. He conjured his patron not to lose this op-

portunity of making England for ever dependent upon

France. These are his own words , such at least as Baril-

' See the protests in 1679, passim.

^ Temple's Memoirs. Life of James, 58 1.
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Ion attributes to him '
. In pursuance of this overture ,

a

secret treaty was negotiated between the two kings

,

wbereby, after long haggling , Charles , for a pension of

1,000,000 livres annually during three years, obliged

himself not to assemble parliament during that time.

This negotiation was broken off, through the apprehen-

sions of Hyde and Sunderland , who had been concerned

in it, about the end of November 1679 , before the long

prorogation which is announced in the Gazette by a pro-

clamation of December nth. But the resolution having

been already taken not to permit the meeting of parlia-

ment , Charles persisted in it as the only means of esca-

ping the bill of exclusion , even when deprived of the pe-

cuniary assistance to which he had trusted.

Though the king's behaviour on this occasion exposed

the fallacy of all projects for reconciliation with the

house of commons , it was very well calculated for his

own ends •, nor was there any part of his reign wherein

he acted with so much prudence , as from this time to

the dissolution of the Oxford parliament. The scheme

concerted by his adversaries , and already put in opera-

tion , of pouring in petitions from every part of the king-

dom for the meeting of parliament , he checked in the

outset by a proclamation , artfully drawn up by chief

justice North •, which , while it kept clear of any thing

so palpably unconstitutional as a prohibition of petitions
,

served the purpose of manifesting the king's dislike to

them , and encouraged the magistrates to treat all at-

tempts that way as seditious and illegal , while it drew

over the neutral and lukewarm to the safer and stronger

side ^. Then were first ranged against each other the

' Dalrymple
, p. 23o. aSj.

^ See Roger North's account of this court stratagem. Examen of
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hosts of whig and tory, under their banners of liberty

or loyalty; each zealous , at least in profession , to main-

lain the established constitution , but the one seeking its

security by new maxims of government , the other by an

adherence to the old. It must be admitted that petitions

to the king from bodies of his subjects , intended to advise

or influence him in the exercise of his undoubted prero-

gatives , such as the time of calling parliament together

,

familiar as they may now have become , had no prece-

dent except one in the dark year 1 64© , and were re-

pugnant to the ancient principles of our monarchy. The
cardinal maxim of toryism is , that the king ought to

exercise all his lawful prerogatives without the interfe-

rence , or unsolicited advice even of parliament, much
less of the people. These novel efforts therefore were

met by addresses from most of the grand juries , from the

magistrates at quarter sessions , and from many corpora-

tions , expressing not merely their entire confidence in

the king , but their abhorrence of the petitions for the

assembling of parliament 5 a term which, having been

casually used in one address , became the watch-word of

the whole party '
. Some allowance must be made for the

exertions made by the court, especiallythrough the judges

of assize , whose charges to grand juries were always of

a political nature. Yet there can be no doubt that the

strength ofthetories manifested itself beyond expectation.

Sluggish and silent in its fields , like the animal which it

has taken for its type , the deep-rooted loyalty of the

Kennet, 546. The proclaiualion itself, however, in the Gazette,

1 2th Dec. 1679, is more strongly worded than we should expect from

North's account of it, and is by no means limited to tumultuous peti-

tions.

' London Gazettes of 1680, passim.
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English gentry to the crown may escape a superficial ob-

server , till some circumstance calls forth an indignant

and furious energy. The temper shown in 1680 was not

according to what the late elections would have led men
to expect , not even to that of the next elections for the

parliament at Oxford. A large majority returned on both

these occasions , and that in the principal counties , as

much as corporate towns , were of the whig principle.

It appears that the ardent zeal against popery in the

smaller freeholders must have overpowered the natural

influence of the superior classes. The middling and lower

orders
,
particularly in towns , were clamorous against

the duke of York and the evil counsellors of the crown.

But with the country gentlemen
,
popery was scarce a

more odious word than fanaticism •, the memory of the

late reign and of the usurpation was still recent , and

in the violence of the commons , in the insolence of

Monmouth and Shaftesbury , in the bold assaults upon

hereditary right , they saw a faint image of that con-

fusion which had once impoverished and humbled them.

Meanwhile the king's dissimulation was quite sufficient

for these simple loyalists ; the very delusion of the po-

pish plot raised his name for religion in their eyes, since

his death was the declared aim of the conspirators ; nor

did he fail to keep alive this favourable prejudice by

letting that imposture take its course , and by enforcing

the execution of the penal laws against some unfortunate

priests.
'

' David Lewis was executed at Usk for saying mass, Aug. 27,

1679. State Trials, vii. 256. Other instances occur in the same vo-

lume ; see especially p. 811. 83g. 849. 867. Pemberton was more

severe and unjust towards these unfortunate men than Scroggs. The

king, as his brother tells us, came unwillingly into these severities to

prevent worse. Life of James, 583.
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It is among the great advantages of a court in its con-

tention with the asserters of popular privileges , that it

can employ a circumspect and dissemhling policy , which

is never found on the opposite side. The demagogues

of faction , or the aristocratic leaders of a numerous

assembly, even if they do not feel the influence of the

passions they excite , which is rarely the case , are urged

onwards hy their headstrong followers , and would hoth

lay themselves open to the suspicion of unfaithfulness

and damp the spirit of their party, by a wary and tem-

perate course of proceeding. Yet that incautious violence

to which ill-judging men are tempted by the possession

of power must, in every case, and especially where the

power itself is deemed a usurpation , cast them headlong.

This was the fatal error of that house of commons which

met in October, 1680 ^ and to this tlie king's triumph may

chiefly be ascribed. The addresses declaratory of abhor-

rence of petitions for the meeting of parliament were

doubtless intemperate with respect to the petitioners; but

it was preposterous to treat them as violations of privi-

lege, A few precedents , and those in times of much heat

and irregularity , could not justify so flagrant an en-

croachment on the rights of the private subject , as the

commitments of men for a declaration so little affecting

the constitutional rights and functions of parliament '

.

The expulsion of Withens , their own member , for pro-

moting one of these addresses , though a violent mea-

sure , came in point of law within their acknowledged

authority ^. But it was by no means a generally received

opinion in that age , that the house of commons had an

' Journals, passim. North's Examen, 377. 5fii.

^ They went a Httle too far, however, when they actually seated

sir William Waller in Withens's place for Westminster. Ralph , 5i4.
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unbounded jurisdiction , directly or indirectly , over

ihcir constituents. The lawyers, being chiefly on the side

of prerogative , inclined at least to limit very greatly

this alleged power of commitment for breach of privilege

or contempt of the house. It had very rarely, in fact
,

been exerted , except in cases of serving legal process on

members or other molestation , before the long parlia-

ment of Charles I , a lime absolutely discredited by one

party , and confessed by every reasonable man to be full

of innovation and violence. That the commons had no

right of judicature was admitted ^ was it compatible to

principles of reason and justice , that they could , merely

by using the words contempt or breach of privilege in a

warrant , deprive the subject of that liberty , which the

recent statute of Habeas Corpus had secured against the

highest ministers of the crown ? Yet one Thompson , a

clergyman at Bristol , having preached some virulent

sermons , wherein he traduced the memory of Hampden

for refusing the payment of ship-money, and spoken dis-

respectfully of queen Elizabeth , as well as insulted those

who petitioned for the sitting of parliament , was sent for

in custody of the serjeant to answer at the bar for his

high misdemeanor against the privileges of that house
,

and was afterwards compelled to find security for his

forthcoming to answer to an impeachment voted against

him on these strange charges '. Many others were brought

to the bar, not only for the crime of abhorrence , but for

alleged misdemeanors still less affecting the privileges of

parliament , such as remissness in searching for papists.

Sir Robert Cann , of Bristol , was sent for in custody of

the serjeant-at-arms , for publicly declaring that there

' Journals , Dec. 245 if>8o.
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was no popish , but only a presbyterian plot. A general

panic , mingled with indignation , was diffused through

the country, till one Stawell, a gentleman of Devonshire
,

had the courage to refuse compliance with the speaker's

warrant •, and the commons , who hesitated at such a time

to risk an appeal to the ordinary magistrates , were com-

pelled to let this contumacy go unpunished. If indeed we
might believe the journals of the house , Stawell was ac-

tually in custody of the serjeant, though allowed a month's

time on account of sickness. This was most probably a

subterfuge to conceal the truth of the case.
'

These encroachments under the name of privilege were

exactly in the spirit of the long parliament , and revived

too forcibly the recollection of that awful period. It was

commonly in men's mouths , that i64i was come about

again. There appeared indeed for several months a very

imminent danger of civil war. I have already mentioned

the projects of the duke of York in case his brother had

given way to the exclusion bill. There could be little

reason to doubt that many of the opposite leaders were

ready to try the question by arms. Reresby has related

a conversation he had with lord Halifax immediately after

the rejection of the bill , which shows the expectation of

that able statesman , that the differences about the suc-

cession would end in civil war '^. The just abhorrence

good men entertain for such a calamity, excites their in-

dignation against those who conspicuously bring it on.

And however desirous some of the court might be to

strengthen the prerogative by quelling a premature re-

' Pari. Hist. i. 174.
' Reresby's Memoirs, 106. Lord Halifax and he agreed, he says,

on consideration, that the court party were not only the most nume-
loiis, but the most active and wealthy part of the nation.
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hellion , the commons were , in the eyes of the nation
,

far more prominent in accelerating so terrihle a crisis.

Their A'otes in the session of November, 1680, were

marked hy the most extravagant factiousness '. Their

conduct in the short parliament held at Oxford in March,

1681 , served still more to alienate the peaceable part of

the community. That session of eight days was marked

by the rejection of a proposal to vest all effective power

during the duke of York's life in a regent , and by an

attempt to screen the author of a treasonable libel from

punishment , under the pretext of impeaching him at

the bar of the upper house. It seems difficult not to sus-

pect , that the secret instigations of Barillon , and even

his gold , had considerable influence on some of those who
swayed the votes of this parliament.

Though the impeachment of Fitzharris , to which I

have just alluded , was in itself a mere work of temporary

faction , it brought into discussion a considerable question

in our constitutional law, which deserves notice , both on

account of its importance , and because a popular writer

has advanced an untenable proposition on the subject.

' It was carried by 219 to 93 (17th Nov.), to address the king to

remove lord Halifax from his councils and presence for ever. They
resolved , nem. con. that no member of that house should accept of

any office or place of profit from the crown, or any promise of one,

during such time as he should continue a member; and that all

offenders herein should be expelled. 3oth Dec. They passed resolu-

tions against a number of persons by name, whom they suspected to

have advised the king not to pass the bill of exclusion. 7th Jan. 1680.

They resolved unanimously ( lotli Jan. ) , that it is the opinion of this

house, that the city of London was burnt in the year ifi66 by the

papists, designing thereby to introduce popery and arbitrary power

into this kingdom. They were going on with more resolutions in the

same spirit, when the usher of the black rod appeared to prorogue

them Pari. Hist.

III. l3
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The commons impeached this man of high treason. The
lords voted , that he should be proceeded against at com-

mon law. It was resolved , in consequence, by the lower

house ,
" that it is the undoubted right of the commons

in parliament assembled , to impeach before the lords in

parliament any peer or commoner for treason , or any

other crime or misdemeanor : and that the refusal of

the lords to proceed in parliament upon such impeach-

ment is a denial of justice, and a violation of the consti-

tution of parliament ' ." It seems indeed difficult to justify

the determination of the lords. Certainly the declaration

in the case of sir Simon de Bereford , who having been

accused by the king , in the fourth year of Edward HI
before the lords , of participating in the treason of Roger

Mortimer, that noble assembly protested , with the assent

of the king in full parliament , that albeit they had

taken upon them, as judges of the parliament, in the

presence of the king , to render judgment
,
yet the peers,

who then were or should be in time to come , were not

bound to render judgment upon others than peers , nor

had power to do so ^ and that the said judgment thus

rendered should never be drawn to example or conse-

quence in time to come , whereby the said peers of the

land might be charged to judge others than their peers

,

contrary to the laws of the land 5 certainly, I say, this

declaration , even if it amounted to a statute , concerning

which there has been some question ^, was not necessarily

' Commons' Journals, March 26, ifiSr.

' Pari. Hist. ii. 54- Lord Hale doubted whether this were a statute.

But the judges, in 1689 , on being consulted by the lords, inclined to

think that it was one; arguing, I suppose, from the words " in full

parliament, " which have been held to imply the presence and assent

of the commons.
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to be interpreted as applicable to impeachments at the

suit of the commons , wherein the king is no ways a party.

There were several precedents in the reign of Richard II

of such impeachments for treason. There had been more
than one in that of Charles I. The objection indeed was
so novel, that chief justice Scroggs, having been im-

peached for treason , in the last parliament , though he

applied to be admitted to bail, had never insisted on so

decisive a plea to the jurisdiction. And if the doctrine
,

adopted by the lords , were to be carried to its just con-

sequences , all impeachment of commoners must be at an
end ; for no distinction is taken in the above mentioned

declaration as to Bereford between treason and misde-

meanor. The peers had indeed lost , except during the

session of parliament , their ancient privilege in cases of

misdemeanor, and were subject to the verdict of a jury;

but the principle was exactly the same , and the right of

judging commoners upon impeachment for corruption or

embezzlement , which no one called in question , was as

much an exception from the ordinary rules of law, as in

the more rare case of high treason. It is hardly necessary

to observe that the sgth section of Magna Charta , which
establishes the right of trial by jury, is by its express

language solely applicable to the suits of the crown.

This very dangerous and apparently unfounded theory,

broached upon the occasion of Fitzharris's impeachment
by the earl of Nottingham , never obtained reception

, and

was rather intimated . than avowed , in the vote of the

lords, that he should be proceeded against at common
law. But after the revolution , the commons having im-
peached sir Adam Blair, and some others , of high treason,

a committee was appointed to search for precedents on

this subject , and after full deliberation , the house of
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lorfs came to a resolution , that they would proceed on

the impeachments'. The inadvertent position , therefore,

of Blackstone'', that a commoner cannot he impeached

for high treason , is not only difficult to he supported upon

ancient authorities , hut contrary to the latest determina-

tion of the supreme tribunal.

No satisfactory elucidation of the strange lihel for

which Fitzharris suffered death has yet heen afforded.

There is much probability in the supposition , that it was

written at the desire of some in the court , in order to

cast odium on their adversaries 5 a very common strata-

gem of unscrupulous partisans^. It caused an impression

unfavourable to the whigs in the nation. The court made
a dexterous use of that extreme credulity, which has heen

supposed characteristic of the English , though it belongs

at least equally to every other people. They seized into

their hands the very engines of delusion that had been

turned against them. Those perjured witnesses, whom
Shaftesbury had hallooed on through all the infamy of

the popish plot , were now arrayed in the same court to

swear treason and conspiracy against him -K Though he

' Hatscll's Precedents, i\. 54, and Appendix, 347. State Trials, viii.

236; and xii. 1218.

=" Commentaries, vol. iv. c. 19.

^ Ralph, 564, et pos'- State Trials, 223. 427. North's Examen,

274. Fitzharris was an Irish papist, who had evidently had interviews

with the king through lady Portsmouth. One Hawkins, afterwards

made dean of Chichester for his pains, published a narrative of this

case full of falsehoods.

* State Trials, viii. 769. Roger North's remark on this is worthy
of him; •' having sworn false, as it is manifest some did before to

one purpose, it is more likely they swore true to the contrary.
"

Examen, p. ny. And sir Robert Sawyer's observation to the same
effect is also worthy of him. On College's trial. Gates, in his exami-

nation for the prisoner, said, thit Turberville had changed sides;
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escaped by the resoluteness of his grand jury, who refused

to find a bill of indictment on testimony, which they pro-

fessed themselves to disbelieve , and which was probably

false
,
yet this extraordinary deviation from the usual

practice did harm rather than othenvise to the general

cause of his faction. The judges had taken care that the

witnesses should be examined in open court , so that the

jury's partiality, should they reject such positive testi-

mony, might become glaring. Doubtless it is , in ordinary

cases, the duty of a grand juror to find a bill upon the

direct testimony of witnesses , where they do not con-

tradict themselves or each other, and where their evi-

dence is not palpably incredible or contrary lo his own

knowledge '
. The oalh of that inquest is forgotten , either

where they render themselves, as seems too often the

Sawyer, as counsel for the crown, answered, " Dr. Gates, Mr. Tur-

berville has not changed sides, you have; he is still a witness for the

king, you are against him. " State Trials ,'Viii. f>39.

The opposite party were a little perplexed hy the necessity of

refuting testimony they had relied upon. In a dialogue, intitied

Ignoramus Vindicated, it is asked, why were Dr. Gates and others

believed against the papists? and the hest answer the case admits is

given : " Because his and their testimony was hacked by that undeni-

able evidence of Coleman's papers, Godfrey's murder , and a thousand

other pregnant circumstances, which makes the case much different

from that when people, of very suspected credit, swear the grossest

improbabilities. " But the same witnesses, it is urged, had lately beea

believed against the papists. " What! then ,
" replies the advocate of

Shaftesbury, " may not a man be very honest and credible at one

time, and si.\ months after, by necessity, subornation, malice, or

twenty ways, become a notorious villain?
"

The true question for a grand juror to ask himself seems to be

this : Is the evidence such as that , if the prisoner can prove nothing

to the contrary , he ought to be convicted? However, where any cx)n-

slderable doubt evists as to this, as a petty juror ouglit to acquit, so a

grand juror ought to find the indictment.
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case , the mere conduit-pipes of accusation
,
putting a

prisoner in jeopardy upon such slender evidence , as does

not call upon him for a defence ; or where , as we have

sometimes known in political causes, they frustrate the

ends of justice by. rejecting indictments which are fully

substantiated by testimony. Whether the grand jury of

London , in their celebrated ignoramus on the indictment

preferred against Shaftesbury, had sufficient grounds for

their incredulity, I will not pretend to determine '

. There

was probably no one man among them who had not im-

plicitly swallowed the tales of the same witnesses in the

trials for the plot. The nation , however, in general , less

bigoted , or at least more honest in their bigotry, than

those London citizens , was staggered by so many deposi-

tions to a traitorous conspiracy, in those who had pre-

tended an excessive loyalty to the king's person "". Men
unaccustomed to courts of justice are naturally prone to

' Roger North, and the prerogative writers in general, speak of

this inquest as a scandalous piece of perjury, enough to justify the

measures soon afterwards taken against the city. But Ralph, who, at

this period of history , is very impartial, seems to think the jury war-

ranted by the absurdity of the depositions. It is to be remembered,

that the petty juries had shown themselves liable to intimidation, and

that the bench was sold to the court. In modern times, such an

ignoramus could hardly ever be justified. There is strong reason to

believe, that the court had recourse to subornation of evidence

against Shaftesbury. Ralph, i4o, et post. And the witnesses were

chiefly low Irishmen, in whom he was not likely to have placed

confidence. As to the association found among Shaftesbury's papers

,

it was not signed by himself, nor, as I conceive, treasonable, only

binding the associators to oppose the duke of York, in case of his

coming to the crown. State Trials, viii. 786. See also 827, and 835.

^ If we may believe James [I , the populace hooted Shaftesbury

when he was sent to the Tower. Macpherson , 124. Life of James,

688. This was an improvement on xhe odit damnatos. They rejoiced,

however , much more , as he owns, at the ignoramus, p. 714-
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give credit to the positive oaths of witnesses. They were

still more persuaded , when , as in the trial of College at

Oxford , they saw this testimony sustained by the appro-

bation of a judge (and that judge a decent hypocrite,

who gave no scandal) , and confirmed by the verdict of a

jury. The gross iniquity practised towards the prisoner

in that trial was not so generally bruited as his convic-

tion *. There is in England a remarkable confidence in

our judicial proceedings, in part derived from their

publicity, and partly from the indiscriminate manner in

which jurors are usually summoned. It must be owned

that the administration of the two last Stuarts was cal-

culated to show how easily this confiding temper might

be the dupe of an insidious ambition.

The king's declaration of the reasons that induced him

to dissolve the last parliament , being a manifesto against

the late majority of the house of commons, was read in

all churches. The clergy scarcely waited for this pretext

to take a zealous part for the crown. Every one knows

their influence over the nation in any cause which they

make their own. They seemed to change the war against

' See College's case in State Trials, viii. 549; '"^ Hawles's remarks

on it, 723. Ralj)h, 626. It is one of the worst pieces of judicial

iniquity that we find in the whole collection. The written instructions

he had given to his counsel before the trial were taken away from

him, in order to learn the grounds of his defence. North and Jones,

the judges before whom he was tried, afforded him no protection.

But besides this, even if the witnesses had been credible, it does Jiot

appear to me that the facts amounted to treason. Koger North outdoes

himself in his justification of the proceedings on this trial. Examen
,

p. 587. What would this fellow have been in power, when he writes

thus in a sort of proscription, twenty years after the revolution ! But

in justice it should be observed , that his portraits of North and Jones
,

id. 5ia and 617, are excellent specimens of his inimitable talent for

Dutch painting.
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liberty into a crusade. They re-echoed from every pulpit

the strain of passive obedience , of indefeasible hereditary

right , of the divine origin and patriarchal descent of mo-

narchy. JNow began again the loyal addresses , more nu-

merous and ardent than in the last year, which over-

spread the pages of the London Gazette for many months.

These effusions stigmatize the measures of the three last

parliaments , dwelling especially on their arbitrary illegal

votes against the personal liberty of the subject. Their

language is of course not alike
;
yet amidst all the ebulli-

tions of triumphant loyalty, it is easy in many of them

to perceive a lurking distrust of the majesty to which they

did homage , insinuated to the reader in the marked sa-

tisfaction with which they allude to the king's promise of

calling frequent parliaments , and of governing by the

laws.'

The whigs , meantime , so late in the heyday of their

pride , lay , like the fallen angels
,
prostrate upon the fiery

lake. The scoffs and gibes of libellers, who had trembled

before the resolutions of the commons , were showered

upon their heads. They had to fear , what was much

worse than the insults of these vermiii , the perjuries of

mercenary informers , suborned by their enemies to

charge false conspiracies against them , and sure of coun-

tenance from the contaminated benches of justice. The

court , with an artful policy , though with detestable

wickedness, secured itself against its only great danger,

the suspicion of popery , by the sacrifice of Plunket , the

' London Gazettes , 1681
,
passim. Ralph, Sya, has spoken too

strongly of their servility, as if they showed a disposition to give up

altogether every right and privilege to the crown. This may be true in

a very few instances, but is by no means their general tenor. They

are exactly high tory addresses , and nothing more.
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titular archbishop of Dublin '

. The execution of this

worthy and innocent person cannot be said to have been

extorted from the king in a time of great difficulty , like

that of lord Stafford. He was coolly and deliberately per-

mitted to suffer death , lest the current of loyally ., still

sensitive and suspicious upon the account of religion, might

be somewhat checked in its course. Yet those who heap

the epithets of merciless , inhuman , sanguinary , on the

whig party for the impeachment of lord Stafford , in

whose guilt they fully believed , seldom mention , without

the characteristic distinction of "good-natured," that

sovereign , who signed the warrant against Plunket , of

whose innocence he was assured. ^

' StcT.e Trials, viii. 447. Chief justice Pemberton, by whom he was

tried, had strong prejudices against the papists, though well enough
disposed to serve the court in some respects.

' The king, James says in 1679, was convinced of the falsehood

of the plot, "while the seeming necessity of his affairs made this

unfortunate prince , for so he may well be termed in this conjunc-

ture, think he could not be safe but by consenting every day to the

execution of those he knew in his heart to be most innocent; and as

for that notion of letting the law take Its course, it was such a piece

of casuistry as hnd been fatal to the king his father," etc SHa. If

this was blamable in 1679, how much more in 1681 ?

Temple relates, that having objected to leaving some priests to the

law, as the house of commons had desired in 1679, Halifax said he

would tell every one he was a papist, if he did not concur; and that

the plot must be treated as if it were true , whether it was so or not :

p. 339 ( folio edit. ). A vile maxim indeed ! But as Halifax never

showed any want of candour or humanity, and voted lord Stafford

not guilty next year, we may doubt whether Temple has represented

this quite exactly.

In reference to lord Stafford, I will here notice, that lord John

Russell, in a passage deserving very high praise, has shown rather

too much candour in censuring his ancestor (p. i4o) on account of

the support he gave (if, in fact, he did so , for the evidence seems

weak) to the objection raised by the sheriffs , Bethell and Cornish, with
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The hostility of the city of London , and of several

other towns , towards the court , degenerating no doubt

into a factious and indecent violence, gave a pretext for

the most dangerous aggression on public liberty that

occurred in the present reign. The power of the demo-

cracy in that age resided chiefly in the corporations.

These returned, exclusively or principally, a majority

of the representatives of the commons. So long as they

should be actuated by that ardent spirit of protestantism

and liberty , which prevailed in the middling classes

,

there was little prospect of obtaining a parliament that

would co-operate with the Stuart scheme of government.

The administration of justice was very much in the hands

of their magistrates • and especially in Middlesex , where

all juries are returned by the city sheriffs. It was suggest-

ed , therefore , by some crafty lawyers, that a judgment

of forfeiture obtained against the corporation of London

would not only demolish that citadel of insolent rebels,

but intimidate the rest of England by so striking an

example. True it was, that no precedent could be found

for the forfeiture of corporate privileges. Hut general

reasoning was to serve instead of precedents , and there

respect to the mode of Stafford's execution. The king having remitted

all the sentence except the heheading, these magistrates thonght lit to

consult the house of commons. Hume talks of Russell's seconding this

" barbarous scruple," as he calls it, and imputes it to faction. But, not-

withstanding the epithet , it is certain , that the only question was be-

tween death by the cord and the axe; and if Stafford had been guilty,

as lord Russell was convinced , of a most atrocious treason , he could

not deserve to be spared the more ignominious punishment. The

truth is , which seems to have escaped both these writers, that if the

king could remit a part of the sentence upon a parliamentary im-

peachment, it might considerably affect the question , whether he

could not grant a pardon, which the commons had denied.
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was a considerable analogy in the surrenders of the

abbeys under Henry VIII , if much authority could be

allowed to that transaction. An information , as it is

called
,
quo warranto was accordingly brought into the

Court of King's Bench against the corporation. Two acts

of the common council were alleged as sufficient misde-

meanors to warrant a judgment of forfeiture-, one, the

imposition of certain tolls on goods brought into the city

markets , by an ordinance or by-law of their own \ the

other, their petition to the king in December 1679 for

the sitting of parliament , and its publication throughout

the country '

. It would be foreign to the purpose of this

work to inquire , whether a corporation be in any case

subject to forfeiture , the affirmative of which seems to

have been held by courts of justice since the revolution
;

or whether the exaction of tolls in their markets , in con-

sideration of erecting stalls and standings , were within

the competence of the city of London ^ or , if not so ,

whether it were such an offence as could legally incur

the penalty of a total forfeiture and disfranchisement
^

since it was manifest that the crown made use only of

this additional pretext , in order to punish the corpora-

tion for its address to the king. The language , indeed
,

of their petition had been uncourtly , and what the adhe-

rents of prerogative would call insolent; but it was at the

worst rather a misdemeanor for which the persons con-

cerned might be responsible , than a breach of the trust

reposed in the corporation. We are- not, however, so

much concerned to argue the matter of law in this ques-

tion , as to remark the spirit in which the attack on this

stronghold of popular liberty was conceived. The court

' See this petition, Somers' Tracts , viii. i44'
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of King's Bench pronounced judgment of forfeiture

against the corporation ^ hut this judgment , at the request

of the attorney-general , was only recorded : the city

continued in appearance to possess its corporate fran-

chises , hut upon suhmission to certain regulations
;

namely, that no mayor, sheriff, recorder, or other chief

officer, should he admitted until approved by the king

5

that in the event of his twice disapproving their choice

of a mayor, he should himself nominate a fil person, and

the same in case of sheriffs , without waiting for a second

election ; that the court of aldermen , with the king's

permission , should remove any one of their body 5 that

they should have a negative on the elections of common
councilmen , and in case of disapproving a second choice

,

to have themselves the nomination. The coporation sub-

mitted thus to purchase the continued enjoyment of its

estates , at the expense of its municipal independence

;

yet , even in the prostrate condition of the whig party

,

the question to admit these regulations was carried by

no great majority in the common councils '

. The city was

of course absolutely subservient to the court from this

lime to the revolution.

After the fall of the capital , it was not to be expected

that towns less capable of defence should stand out. In-

formations quo warranto were brought against several

corporations , and a far greater number hastened to anti-

cipate the assault by voluntary surrenders. It seemed to

be recognized as law by the judgment against London ,

that any irregularity or misuse of power in a corporation,

might incur a sentence of forfeiture ; and few could boast

' Slate Trials, viii. lo'?;) — i34o. Ralpli
, 717. Tlie majority was l)Ut

J 04 to 8(5 ; a division lionoural)le to ihe spirit of the citizens.
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that they were invulnerable at every point. The judges

of assize on their circuits prostituted their influence and

authority, to forward this and every other encroachment

of the crown, Jeff'eries, on the northern circuit in 1684,

to use the language of Charles II's most unhlushing ad-

vocate, " made all the charters, like the walls of Jericho,

fall down before him , and returned laden with surrenders

the spoils of towns '
.
" They received instead new char-

ters , framing the constitution of these municipalities on

a more oligarchical model , and reserving to the crown

the first appointment of those who were to form the go-

verning part of the corporation. These changes were gra-

dually brought about in the last three years of Charles's

reign , and in the beginning of the next.

There can he nothing so destructive to the English

constitution , not even the introduction of a military

force , as the exclusion of the electoral body from their

franchises. The people of this country are , by our laws

and constitution , bound only to obey a parliament duly

chosen ; and this violation of charters , in the reigns of

Charles and James , appears to me the great and leading

justification of that event which drove the latter from the

throne. It can , therefore , be no matter of censure , in a

moral sense , that some men of pure and patriotic virtue

,

mingled , it must be owned , with others of a far inferior

temper , began to hold consultations as to the best means

of resisting a government, which , whether to judge from

these proceedings , or from the language of its partisans

,

was aiming without disguise at an arbitrary power. But

as resistance to established authority can never be war-

rantable until it is expedient , the proverbial saying, that

treason never prospers , because by prospering it ceases

^ North's Examon , 62(1.



2o6 THE CONSTITUTIONAL HISTORY OF ENGLAND,

to be treason , being founded upon very good sense , we
could by no means approve any schemes of insurrection

that might be projected in 1682 , unless we could per-

ceive that there was a fair chance of their success. And
this we are not led , by what we read of the spirit of those

times , to believe. The tide ran violently in another di-

rection
; the courage of the whigs was broken ; their ad-

versaries were strong in numbers and in zeal. But from
hence it is reasonable to infer , that men , like lord Essex

and lord Russell , with so much to lose by failure , with

such good sense , and such abhorrence of civil calamity

,

would not ultimately have resolved on the desperate

issue of arms , though they might deem it prudent to

form estimates of their strength , and to knit together a

confederacy which absolute necessity might call into

action. It is beyond doubt that the supposed conspirators

had debated among themselves the subject of an insur-

rection
, and poised the chances of civil war. Thus much

the most jealous lawyer , I presume , will allow might be

done , without risking the penalties of treason. They had

,

however, gone farther-, and by concerting measures in

different places, as well as in Scotland, for a rising,

though contingently, and without any fixed determina-

tion to carry it into effect , most probably , if the whole

business had been disclosed in testimony , laid themselves

open to the law , according to the construction it has fre-

quently received. There is a considerable difficulty, after

all that has been written , in stating the extent of their

designs ; but , I think , we may assume , that a wide-

spreading and formidable insurrection was for several

months in agitation '
. But the difficulties and hazards of

Lady Russell's opinion was, tiiat "it was no more than what her
lord confessed, talk- and it is possible that talk going so far as to
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the enterprise had already caused lord Russell and lord

Essex to recede from the desperate counsels of Shaftes-

bury •, and but for the unhappy detection of the con-

spiracy , and the perfidy of lord Howard , these two noble

persons , whose lives were untimely lost to their country,

might have survived to join the banner and support the

throne of William. It is needless to observe, that the

minor plot , if we may use that epithet in reference to

the relative dignity of the conspirators, for assassina-

ting the king and the duke of York , had no immediate

connexion with the schemes of Russell , Essex , and

Sidney. '

But it is bv no means a consequence from the admis-

sion we have made , that the evidence adduced on lord

Russell's trial was sufficient to justify his conviction \ It

consider, if a remedy for supposed evils might be sought , how it

could be formed." Life of Lord Russell, p afifi. It is not easy, how-

ever, to talk long in this manner about the how of treason , without

incurring the penalties of it.

See this business well discussed by the acute and indefatigable

Ralph, p. 722, and by Lord John Russell, p. 253. See also State

Trials, ix. 358, et post. There api)ears no cause for doubting the

reality of what is called the Rye-house plot. The case against Walcot

,

id. 519, was pretty well proved; but his own confession complelely

hanged him and his friends too. His attainder was reversed after the

revolution , but only on account of some technical errors , not essential

to the merits of the case.

' State Trials , ix. 577. Lord Essex cut his throat in the Tower. He

was a man of the most excellent qualities , but subject to constitu-

tional melancholy, which overcame his fortitude; an event the more

to be deplored, that there seems to have been no possibility of his

being convicted. A suspicion , as is well known , obtained credit with

the enemies of the court , that lord Essex was nmrdered ; and some

evidence was brought forward by the zeal of out- Braddon. The late

editor of the State Trials seems a little inclined to revive this report,

which even Harris (Life of Charles, p. 352) does not venture to
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appears to me , that lord Howard , and perhaps Rumsey,

were unwilUng witnesses ; and that the former , as is

frequently the case with those who betray their friends

in order to save their own lives, divulged no more than

was extracted by his own danger. The testimony ofneither

witness, especially Howard, was given with any degree

of that precision which is exacted in modern times
:,

and , as we now read the trial , it is not probable that a

jury in later ages would have found a verdict of guilty,

or would have been advised to it by the court. But , on

the other hand , if lord Howard were really able to prove

more than he did , which I much suspect , a better con-

ducted examination would probably have elicited facts

unfavourable to the prisoner , which at present do not

appear. I do not perceive that any overt act of treason is

distinctly proved against lord Russell , except his con-

currence in the project of a rising at Taunton , to which

accredit; and I am surprised to find lord John Russell observe, " It

would be idle, at the present time, to pretend to give any opinion on

the subject ," p. 182. This I can by no means admit. We have, on

the one side , some testimonies by children , who frequently invent

and persist in falsehoods , with no conceivable motive. But, on the

other hand , we are to suppose , that Charles II and the duke of

York caused a detestable murder to be perpetrated on one towards

whom they had never shown any hostility , and in whose death they

had no interest. Each of these princes had faults enough; but I may
venture to say, that they Avcre totally incapable of such a crime. One
of the presumptive arguments of Braddon , in a pamphlet published

long afterwards, is , that the king and his brother weie in the Tower

on the morning of lord Essex's death. If this leads to any thing , we
are to believe that Charles the Second , like the tyrant in a Grub-street

tragedy, came to kill his prisoner with his own hands. Any man of

ordinary understanding, which seems not to have been the case with

Mr. Braddon, must perceive that the circumstance tends to repel

suspicion, rather than the contrary. See the whole of this , including

Braddon's pamphlet, in State Trials , ix. iiaj.
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Rumsey deposes. But this depending on the oath of a

single witness, could not be sufficient for a conviction.

Peinberton , chief justice of the common-pleas, tried

this illustrious prisoner with more humanity than was

usually displayed on the bench ; but , aware of his preca-

rious tenure in office , he did not venture to check the

counsel for the crown , Sawyer and Jeffcrics , the most

brutal and corrupt of mankind
,
permitting them to give

a great body of hearsay evidence , with only the feeble

and useless remark , that it did not affect the prisoner '

.

Yet he checked lord Anglesea , when he offered similar

evidence for the defence. In his direction to the jury,

it deserves to be remarked , that he by no means advan-

ced the general proposition, which better men have held

,

that a conspiracy to levy war is in itself an overt act of

compassing the king's death; limiting it to cases where

the king's person might be put in danger , in the imme-
diate instance , by the alleged scheme of seizing his

guards "" His language indeed , as recorded in the printed

trial, was such as might have produced a verdict of

acquittal from a jury tolerably disposed towards the pri-

soner ; but the sheriffs , North and Rich , who had been

State Trials, fii5. Sawyer told lord Russell, when he applied to

have his trial put off, that he would not have given the king an

hour's notice to save his life. Id. 682. Yet he could not pretend that

the prisoner had any concern in the assassination plot.

' The act annulling lord Russell's attainder recites him to have

been " wrongfully convicted by partial and unjust constructions of

law." State Trials, ix. 695. Several pamphlets were published after the

revolution by sir Robert Atkins and sir John Hawles against the

conduct of the court in his trial , and by sir Bartholomew Shower in

behalf of it. These are in the State Trials. But Holt, by laying down
the principle of constructive treason in Ashton's case , established for

ever the legahty of Pemberton's doctrine, and indeed carried it a

good deal further.

III. I/J
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illegally thrust into office , being men , especially the

former , wholly devoted to the prerogative , had taken

care to return a pannel in whom they could confide. '

The trial of Algernon Sidney, at which Jefiferies , now

raised to the post of chief justice of the king's bench,-

presided , is as familiar to all my readers , as that of Lord

Russell ^. Their names have been always united in grate-

ful veneration and sympathy. It is notorious, that Sid-

ney's conviction was obtained by a most illegal distortion

of the evidence. Besides lord Howard , no living witness

could be produced to the conspiracy for an insurrection
5

and though Jefferies permitted two others to prepossess

the jury by a second-hand story, he was compelled to

admit , that their testimony could not directly affect the

prisoner ^. The attorney-general, therefore, had recourse

to a paper found in his house , which was given in

evidence , either as an overt act of treason by its own

nature , or as connected with the alleged conspiracy ; for

though it was only in the latter sense that it could be

admissible at all
,
yet Jefferies took care to insinuate , in

his charge to the jury, that the doctrines it contained

' There seems little doubt, that the juries were packed through a

conspiracy of the sheriffs with Burton and Graham , solicitors for the

crown. State Trials, ix. gSa. These two men ran away at the revolu-

tion ; but Roger North vindicates their characters , and those who
trust in him may think them honest.

^ State Trials , iv. 818.

' Id 846. Yet in summing up the evidence, he repeated all West
and Keeling had thus said at second-hand, without reminding the

jury that it was not legal testimony. Id. 899. It would be said by his

advocates, if any are left, that these witnesses must have been left

out of the question, since there could otherwise have been no dispute

about the written paper. But they were undoubtedly intended to prop

up Howard's evidence , which had been so much shaken by his pre-

vious declaration , that he knew of no conspiracy.
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were treasonable in themselves , and without reference

to other evidence. In regard to truth , and to that justice

which cannot be denied to the worst men in their worst

actions , I must observe , that the common accusation

against the court in this trial of having admitted in-

sufficient proof by the mere comparison of hand-

writing, though alleged, not only in most of our historians,

but in the act of parliament reversing Sidney's attainder,

does not appear to be well founded 5 the testimony to

that fact, unless the printed trial is extraordinarily fal-

sified , being such as would be received at present '
. We

may allow also , that the passages from this paper , as

laid in the indictment , containing very strong assertions

' This is pointed out
,
perhaps for the first time , in an excellent

modern law-book, Phillips's Law of Evidence. Yet the act for the

reversal of Sidney's attainder declares, in the preamble , that " the

paper, supposed lo be his hand-writing, was not proved by the tes-

timony of any one witness to be written by him, hut the jury was

directed to believe it by comparing it with other writings of the said

Algernon." State Trials, 997. This does not appear to have been the

case , and though Jefferies is said to have garbled the manuscript

trial before it was printed (for all the trials , at this time, were pub-

lished by authority, which makes them much better evidence against

the judges than for them), yet he can hardly have substituted so

much testimony without Its attracting the notice of Atkins and Hawles,

who wrote after the revolution. However, in Hayes's case, State

Trials, x. 3i2, though the prisoner's hand-writing to a letter was

proved in the usual way by persons who had seen him write
, yet

this letter was also shown to the jury, along with some of his acknow-

ledged writing , for the purpose of their comparison. It is possible

therefore, that the same may have been done on Sidney's trial, though

the circumstance does not appear. Jefferies indeed says ,
" compari-

son of hands was allowed for good proof in Sidney's case." Id. 3i3.

But I do not believe that the expression was used in that age so pre-

ciselj- as it is at present; and It is well known to lawyers, that the

rules of evidence on this subject have only been distinctly laid down

within the memory of the prcsi-nt generation.
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of the right of the people to depose an unworthy king

,

might hy possibility, if connected by other evidence with

the conspiracy itself, have been admissible as presump-

tions for the jury to consider whether they had been

written in furtherance of that design. But when they

came to be read on the trial with their context , though

only with such parts of that as the attorney-general chose

to produce out of a voluminous manuscript , it was clear

that they belonged to a theoretical work on government

,

long since perhaps written , and incapable of any bearing

upon the other evidence. '

The manifest iniquity of this sentence upon Algernon

Sidney , as well as the high courage he displayed through-

out these last scenes of his life , have inspired a sort of

enthusiasm for his name , which neither what we know

of his story , nor the opinion of his contemporaries seem

altogether to warrant. The crown of martyrdom should be

suffered
,
perhaps , to exalt every virtue , and efface every

defect in patriots , as it has often done in saints. In the

faithful mirror of history, Sidney may lose something of

this lustre. He possessed no doubt a powerful, active,

and undaunted mind , stored with extensive reading on

the topics in which he delighted. Rut having proposed

one only object for his political conduct , the establishment

of a republic in England , his pride and inflexibility,

though thev gave a dignity to his character, rendered his

views narrow , and his temper unaccommodating. It was

evident to every reasonable man , that a republican go-

vernment , being adverse to the prepossessions of a great

majority of the people, could only be brought about and

maintained by the force of usurpation. Yet for this idol

of his speculative hours , he was content to sacrifice the

' See Harris's Lives, v. 347-
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liberlies of Europe , to plunge the country in civil war,

and even to stand indebted to France for protection. He

may justly be suspected of having been the chiefpromoter

of the dangerous cabals with Barlllon ; nor could any tool

of Charles's court be more sedulous in representing the

aggressions of Louis XIV in theNelherlands as indifferent

to our honour and safety.

Sir Thomas Armstrong , who had fled to Holland on

the detection of the plot , was given up by the States. A
sentence of outlawry, which had passed against him in

his absence , is equivalent , in cases of treason , to a con-

viction of the crime. But the law allows the space of one

year, during which the party may surrender himself to take

his trial. Armstrong , when brought before the court

,

insisted on this right, and demanded a trial. Nothing

could be more evident , in point of law, than that he was

entitled to it. But Jeff'eries, with inhuman rudeness,

treated his claim as wholly unfounded , and would not

even sutfer counsel to be heard in his behalf. He was

executed accordingly w ithout trial '
. But it would be too

prolix to recapitulate all the instances of brutal injustice

,

or of cowardly subserviency, which degraded tbe Eng-

lish lawyers of the Stuart period , and never so infa-

mously as in these last years of Charles H. From this

prostitution of the tribunals , from the intermission of

parliaments , and the steps taken to render them in fu-

ture mere puppets of the crown , it was plain that all

constitutional securities were at least in abeyance , and

those who felt themselves most obnoxious , or whose spirit

was too high to live in an enslaved country, retired lo

Holland as an asylum in which they might wait tlie occasion

' State Trials, x. 10 5,
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of better prospects , or, at the worst , breathe an air of

liberty.

Meanwhile the prejudice against the whig party, which

had reached so great a height in 1681 , was still farther

enhanced by the detection of the late conspiracy. The

atrocious scheme of assassination , alleged against Walcot

and some others who had suffered , was blended by the

art* of the court and clergy, and by the blundering cre-

dulity of the gentry, with those less heinous projects,

ascribed to lord Russell and his associates '

. These pro-

jects, if true in their full extent, were indeed such as

men honestly attached to the government of their country

could not fail to disapprove. For this purpose, a decla-

ration full of malicious insinuations was ordered to be

read in all churches *. It was generally commented upon
,

we may make no question , in one of those loyal dis-

courses , which trampling on all truth , charity, and mo-

deration , had no other scope than to inflame the hearers

against non-conforming protestants , and to throw oblo-

quy on the constitutional privileges of the subject.

It is not my intention to censure , in any strong sense

of the word , the Anglican clergy at this time for their

assertion of absolute non-resistance , so far as it was done

without calumny and insolence towards those of another

way of thinking , and without self-interested adulation

of the ruling power. Their error was very dangerous,

and had nearly proved destructive of the whole constitu-

y ,

' ' The grand jury of Northamptonshire, in 1 683, " present it as

very expedient and necessary for securing the peace of this country,

that all ill affected persons may give security for the peace;" specify-

ing a number of gentlemen of the first families, as the names of Mon-

tagu , Langham, etc. show. Somers' Tracts, viii. 4o9-

' Ralph, p. 768. Harris's Lives, v. 32i.



CHAP. XII. — CHARLES II. — 1673-85. 21

5

lion ^ but it was one which had come down with high

recommendation , and of which they could only perhaps

be undeceived , as men are best undeceived of most er-

rors, by experience that it might hurt themselves. It was

the tenet of their homilies , their canons ,
their most

distinguished divines and casuists ; it had the apparent

sanction of the legislature in a statute of the present

reign. Many excellent men, as was shown after the re-

volution , who had never made use of this doctrine as

an engine of faction or private interest , could not dis-

entangle their minds from the arguments or the au-

thority on which it rested. But by too great a number it

was eagerly brought forward to serve the purposes of ar-

bitrary power, or at best to fix the wavering protes-

tantism of the court by professions of unimpeachable

loyalty. To this motive , in fact , we may trace a good

deal of the vehemence with which the non-resisting prin-

ciple had been originally advanced by tlic church of Eng-

land under the Tudors , and was continually urged under

the Stuarts. If we look at the tracts and sermons pub-

lished by both parties after the restoration , it will ap-

pear manifest that the Piomish and Anglican churches

tade , as it were , against each other for the favour of

the two royal brothers. The one appealed to its ac-

knowledged principles, while it denounced the pretensions

of the holy sec to release subjects from their allegiance
,

and the bold theories of popular government , which Ma-

riana and some other Jesuits had promulgated. The others

retaliated on the first movers of the reformation , and

expatiated on the usurpation of lady Jane Orey, not to

say Elizabeth , and the republicanism ofKnox or Calvin.

From the aera of the exclusion bill especially, to the

death of Charles II , a number of books were published
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in favour of an indefeasible hereditary right to the

crown, aiid of absolute non-resistance. These were,

however, of two very different classes. The authors of

the first , who were perhaps the more numerous , did not

deny the legal limitations of monarchy. They admitted
,

that no one was bound to concur in the execution of

unlawful commands. Hence the obedience they deemed
indispensable was denominated passive ; an epithet , which

,

in modern usage , is little more than redundant , but at

that time made a sensible distinction. If all men should

confine themselves to this line of duty, and merely refuse

to become the instruments of such unlawful commands

,

it was evident that no tyranny could be carried into effect.

If some should be wicked enough to co-operate against

the liberties of their country, it would still be the bounden
obligation of christians to submit. Of this , which may be

reckoned the moderate party, the most eminent were

Hickes , in a treatise called Jovian , and Sherlock , in his

case of resistance to the supreme powers '. To this also

' This book of Sherlock
,
printed iji 1684 , is the most able treatise

on that side. His proposition is that " sovereign princes, or the su-

preme power in any nation , in whomsoever placed , is in all cases

irresistible. " He infers, from the statute i3 Car. 2. declaring it un-

lawful, under any pretence, to wage war, even defensive, against

the king , that the supreme power is in him ; for he who is unaccount-

able and irresistible is supreme. There are some, he owns, who con-

tend that the higher powers mentioned by St. Paul meant the law,

and that when princes violate the laws, we may defend their legal au-

thority against their personal usurpations. He answers this very
feebly. " No law can come into the notion and definition of supreme
and sovereign powers; such a prince is under the direction, but

cannot possibly be said to be under the government of the law , be-

cause there is no superior power to take cognizance of his breach of

it , and a law has no authority to govern where there is no power to

punish. "P. 114. " These men think, " he say§, p. 126, " that all
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must have belonged archbishop Sancroft , and the great

body of non-juring clergy, who had refused to read the

declaration of indulgence under James 11 , and whose con-

duct in that respect would be utterly absurd , except on

civil authority is founded in consent, as if there were no natural lord

of the world , or all mankind came free and independent into the

world. This is a contradiction to what at other times they will grant

,

that the institution of civil power and authority is from God; and

indeed if it be not, I know not how any prince can justify the taking

away the life of any man , whatever crime he has been guilty of. For

no man has power of his own life , and therefore cannot give this

power to another ; which proves that the power of capital punish-

ments cannot result from mere consent , but from a superior autho-

rity, which is lord of life and death." This is plausibly urged , and is

not refuted in a moment. He next comes to an objection , which

eventually he was compelled to admit , with some discredit to his

consistency and disinterestedness. '* ' Is the power of victorious re-

bels and usurpers from God? Did Oliver Cromwell receive his power

from God ? then it seems it was unlawful to resist him too, or to con-

spire against him; then all those loyal subjects who refused to submit

to him when he had got the power in his hands were rebels and trai-

tors.' To this I answer, that the most prosperous rebel is not the

higher powers, while our natural prince, to whom we owe obedience

and subjection, is in being. And therefore, though such men may

get the power into their hands by God's permission, yet not by God's

ordinance; and he who resists them does not resist the ordinance of

God , but the usurpations of men. In hereditary kingdoms , the king

never dies, but the same minute that the natural person of one king

dies , the crown descends upon the next of blood; and therefore , he

who rebelleth against the father , and murders him , continues a rebel

in the reign of the son , which commences with his father's death. It

is otherwise, indeed, where none can pretend a greater title to the

crown than the usurper, for there possession of power seems to give

a right." P. 127.

Sherlock began to preach in a very different manner as soon as

James showed a disposition to set up his own church. " It is no act

of loyalty, " he told the house of commons, May ay, i685, " to

accommodate or compliment away our religion and its legal secu-

rities. " Good Advice to the Pulpits.
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the supposition that there existed some lawful boundaries

of the royal authority.

But besides these men , who kept some measures with

the constitution , even while , by their slavish tenets ,

they laid it open to the assaults of more intrepid enemies ,

another and a pretty considerable class of writers did not

hesitate to avow their abhorrence of all limitations upon

arbitrary power. Brady went back to the primary sources

of our history, and endeavoured to show that Magna

Charta , as well as every other constitutional law ,
were

but rebellious encroachments on the ancient uncontrol-

lable imprescriptible prerogatives of the monarchy. His

writings , replete with learning and acuteness ,
and in

some respects with just remarks , though oflen unfair

and always partial , naturally produced an effect on

those who had been accustomed to value the consti-

tution rather for its presumed antiquity ,
than its real

excellence. But the author most in vogue with the par-

tisans of despotism was sir Robert Filmer. He had lived

before the civil war , but his posthumous writings came

to light about this period. They contain an elaborate vindi-

cation ofwhat was called the patriarchal scheme of govern-

ment , which, rejecting with scorn that original contract

whence human society had been supposed to spring , de-

rives all legitimate authority from that of primogeniture,

the next heir being king by divine right , and as incapable

of being restrained in his sovereignly, as of being excluded

from it. " As kingly power ,
" he says " is by the law of

God , so hath it no inferior power to limit it. The father

of a family governs by no other law than his own will ,

not by the laws and wills of his sonsand servants ' ." "The

direction of the law is but like the advice and direction

' P. 8i.
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which the kmg's council gives the king , which no man

says is a law to the king '. " " General laws, " he ob-

serves ,
" made in parliament , may, upon known re-

spects to the king , by his authority be mitigated or

suspended upon causes only known to him •, and by the

coronation oath , he is only bound to observe good laws
,

of which he is the judge \ " " A man is bound to obey

the king's command against law , nay, in some cases ,

against divine laws^ " In another treatise ,
entitled the

Anarchy of a Mixed or Limited Monarchy, he inveighs ,

with no kind of reserve or exception ,
against the regular

constitution; setting off with an assumption , that the

parliament of England was originally but an imitation of

the States General of France, which had no further

power than to present requests to the king. ^

These treatises of Filmer obtained a very favourable

reception. We find the patriarchal origin of government

frequently mentioned in the publications of this time as

an undoubted truth. Considered with respect to his cele-

brity rather than his talents , he was not , as some might

imagine , too ignoble an adversary for Locke to have

combated. Another person , far superior to Filmer in

political eminence , undertook at the same time an un-

equivocal defence of absolute monarchy. This was sir

George Mackenzie , the famous lord advocate of Scotland.

In his Jus Regium
,
published in 1G64, and dedicated to

the university of Oxford , he maintains , that " monarchy

' P. .j5.

^ P. y8. 100.

3 P. 100.

'' This treatise, subjoined to one of greater length, entitled the

Freeholder's Grand Inquest, was published in 1^79; but the Pa-

triarcha not till i685.
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in its nalure is absolute , and consequently these pre-

tended limitations are against the nature of monarchy '

.

"

"Whatever proves monarchy to be an excellent govern-

ment, does by the same. reason prove absolute monarchy

to be the best government •, for if monarchy be to be

commended because it prevents divisions , then a limited

monarchy , which allows the people a share , is not to be

commended
, because it occasions them ; if monarchy be

commended , because there is more expedition , secresy,

and other excellent qualities to be found in it, then abso-

lute monarchy is to be commended above a limited one
,

because a limited monarch must impart his secrets to the

people , and must delay the noblest designs , until mali-

cious and factious spirits be either gained or overcome •,

and the same analogy of reason will hold in reflecting

upon all other advantages of monarchy , the examination

whereof I dare trust to every man's own bosom". "We
can hardly, after this , avoid being astonished at the ef-

frontery even of a Scots crown lawyer , when we read in

the preface to this very treatise of Mackenzie ,
'
' Under

whom can we expect to be free from arbitrary govern-

ment, when we were and are afraid of it under king

Charles I and king Charles II.
^^

"

It was at this lime that the university of Oxford pub-

lished their celebrated decree against pernicious books

and damnable doctrines , enumerating as such above

twenty propositions , which they anathematized as false
,

seditious, and impious. The first of these is, that all civil

authority is derived originally from the people ; the se-

cond , that there is a compact , tacit or express , between

the king and his subjects : and others follow of the same

' P. 39.

^ P. 46-
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tlcscription. They do not explicitly condemn a limited

monarchy, like Filmer , but evidently adopt his scheme

of primogenitary right, which is incompatible with it. Nor

is there the slightest intimation that the university ex-

tended their censure to such praises of despotic power as

have been quoted in the last pages '
. This decree was

publicly burned by an order of the house of lords in

1709 : nor does there seem to have been a single dissent

in that body to a step that cast such a stigma on the uni-

versity. But the disgrace of the offence was greater than

that of the punishment.

We can frame no adequate conception of the jeopardy

in which our liberties stood under the Stuarts , especially

in this particular period , without attending to this spirit

of servility, which had been so sedulously excited. It

seemed as if England was about to play the scene which

Denmark had not long since exhibited , by a spontaneous

surrender of its constitution. And although this loyalty

were much more on the tongue than in the heart , as the

next reign very amply disclosed , it served at least to

deceive the court into a belief that its future steps would

be almost without difficulty. It is uncertain whether

Charles would have summoned another parliament. He
either had the intention , or professed it in order to ob-

tain money from France , of convoking one at Cam-
bridge in the autumn of 168 1 ^. But after the scheme of

' Collier, 902; Soniers' Tracts, viii. 420.

* Dalrymple, appendix, 8; Life of James , figi. He pretended to

come into a proposal of the Dutch for an alliance with Spain and the

empire against the fresh encroachments of France , and to call a par-

liament for that purpose, but with no sincere intention, as he assured

Barillon. " Je n'ai aucune intention d'assembler le parlement; ce sont

des diables qui veulent ma mine. " Dalrymple, i5.
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new-modelling corporations began to be tried , it was his

policy to wait the effects of this regeneration. It was

better still, in his judgment, to dispense with the com-

mons altogether. The period fixed by law had elapsed

nearly twelve months before his death , and we have no

evidence that a new parliament was in contemplation. But

Louis , on the other hand , having discontinued his an-

nual subsidy to the king in 1684 , after gaining Strasburg

and Luxemburg by his connivance , or rather co-opera-

tion '

, it would not have been easy to avoid a recur-

rence to the only lawful source of revenue. The king of

France , it should be observed , behaved towards Charles

as men usually treat the low tools by whose corruption

they have obtained any end. During the whole course of

their long negotiations, Louis, though never the dupe

of our wretched monarch , was compelled to endure his

shuffling evasions , and pay dearly for his base com-

pliances. But when he saw himself no longer in need of

them , it seems to have been in revenge that he permitted

the publication of the secret treaty of 1670 , and with-

drew his pecuniary aid. Charles deeply resented both

these marks of desertion in his ally. In addition to them

he discovered the intrigues of the French ambassadors

with his malecontent commons. He perceived also that

by bringing home the duke of York from Scotland , and

' He took 100,000 livres for allowing the French to seize Luxem-

burg; after this he offered his arbitration, and on Spain's refusal,

laid the fault on her, though already bribed to decide in favour of

France. Lord Rochester was a party in all these base transactions. Tiie

acquisition of Luxemburg and Strasburg was of the utmost importance

to Louis, as they gave him a predominating influence over the four

Rhenish electors, through whom he hoped to procure the election of

the dauphin as king of the Romans. Id. 3(>.
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3

restoring him in defiance of the test act to the privy-

council, he had made the presumptive heir of the throne

,

possessed as he was of superior steadiness and attention ,

too near a rival to himself. These reflections appear to

have depressed his mind in the latter months of his life

,

and to have produced that remarkable private reconci-

liation with the duke of Monmouth , through the in-

fluence of lord Halifax ; which , had he lived , would very

prohably have displayed one more revolution in the un-

certain policy of this reign '. But a death, so sudden and

inopportune as to excite suspicions of poison in some

most nearly connected with him
,
gave a more decisive

character to the system of government. ^

' Dalrymple, appendix, 74; Burnet; Mazure, Hist, de la Revolu-

tion de 1688, i. 340. 372. This is confirmed by, or rather confirms,

the very curious notes found in the duke of Monmouth's pocket-book

when he was taken after the battle of Sedgmoor, and published in

the appendix to Welwood's Memoirs. Though we should rather see

more external evidence of their authority, than, as far as I know,
has been produced , they have great marks of it in themselves; and it

is not impossible that, after the revolution, Welwood may have ob-

tained them from the secretary of state's office.

" It is mentioned by Mr. Fox, as a tradition in the duke of Rich-

mond's family, that the duchess of Portsmouth believed Charles II

to have been poisoned. This I find confirmed in a letter read on the

trial of Francis Francia , indicted for treason in 171 5. " The duchess

of Portsmouth , who is at present here , gives a great deal of offence

,

as I am informed , by pretending to prove that the late king James

had poisoned his brother Charles ; it was not expected , that after so

many years' retirement in France, she should come hither to revive

that vulgar report, which at so critical a time cannot be for any good

purpose. " State Trials, xv. 948. It is almost needless to say, that

the suspicion was wholly unwarrantable.
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CHAPTER XIII.

ON THE STATE OF THE CONSTITUTION UNDER CHARLES 11.

Effect of the Press. — Restrictions upon it before and after the Res-

toration. — Licensing Acts. — Political Writings checked by the

Judges. — Instances of illegal Proclamations not numerous. —
Juries fined for Verdicts. — Question of their Right to return a

general Verdict. — Habeas Corpus Act passed. — Differences be-

tween Lords and Commons. — Judicial Powers of the Lords histo-

rically traced. — Their Pretensions about the Time of the Restora-

tion.— Resistance made by the Commons. — Dispute about their

original Jurisdiction — and that in Appeals from Courts of Equity.

— Question of the exclusive Right of the Commons as to Money-
bills. — Its History. — The Right extended farther. — State of

the Upper House luider the Tudors and Stuarts. -— Augmentation

of the Temporal Lords. — State of the Commons. — Increase of

their Members. — Question as to Rights of Election. — Four
different Theories as to the original Principle.— Their Probability

considered.

It may seem rather an extraordinary position , after the

last chapters, yet is strictly true, that the fundamental

privileges of the subject, were less invaded, the prero-

gative swerved into fewer excesses during the reign of

Charles II than perhaps in any former period of equal

length. Thanks to the patriot energies of Selden and

Elliott, of Pym and Hampden, the constitutional bound-

aries of royal power had been so well established , that

no minister was daring enough to attempt any flagrant

and general violation of them. The frequent session of

parliament , and its high estimation of its own privileges,

furnished a security against illegal taxation. Nothing of

this sort has been imputed to the government of Charles,
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the first king of England, perhaps, whose reign was
wholly free from such a charge. And as the nation hap-

pily escaped the attempts that were made after the res-

toration
, to revive the star-chamber and high-commis-

sion courts , there was no means of chastising political

delinquencies, except through the regular tribunals of

justice
, and through the verdict of a jury. Ill as the one

were often constituted, and submissive as the other

might often be found , they afforded something more of

a guarantee
, were it only by the publicity of their pro-

ceedings , than the dark and silent divan of courtiers

and prelates who sat in judgment under the two former

kings. Though the bench was frequently subservient
,

the bar contained high-spirited advocates , whose firm

defence of their clients the judges often reproved , but

no longer affected to punish. The press , above all, was

in continual service. An eagerness to peruse cheap and

ephemeral tracts on all subjects of passing interest had

prevailed ever since the reformation. These had been

extraordinarily multiplied from the meeting of the long

parliament. Some thousand pamphlets of different des-

criptions , written between that time and the restoration,

may be found in the Bristish Museum ; and no collection

can be supposed to be perfect. It would have required

the summary process and stern severity of the court of

star-chamber to repress this torrent , or reduce it to

those bounds which a government is apt to consider as

secure. But the measures taken with this view under

Charles II require to be distinctly noticed.

In the reign of Henry VIII , when the political impor-

tance of the art of printing , especially in the great ques-

tion of the reformation , began to be apprehended , it was

thought necessary to assume an absolute control over it

,

III. i5
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partly by the king's general prerogative , and still more

by virtue of his ecclesiastical supremacy ' . Thus it be-

came usual to grant by letters patent the exclusive right

of printing the Bible or religious books , and afterwards

all others. The privilege of keeping presses was limited

to the members of the stationers' company, who were

bound by regulations established in the reign of Mary by

the star-chamber, for the contravention of which they

incurred the speedy chastisement of that vigilant tribu-

nal. These regulations not only limited the number of

presses , and of men who should be employed on them

,

but subjected new publications to the previous inspec-

tion of a licenser. The long parliament did not hesitate

to copy this precedent of a tyranny they had overthrown,

and by repeated ordinances against unlicensed printing,

hindered, as far as in them lay, this great instrument of

political power from serving the purposes of their ad-

versaries. Every government , however popular in name

or origin , must have some uneasiness from the great

mass of the multitude , some vicissitudes of public opi-

nion to apprehend^ and experience shows that repub-

' It was said in i8 Car. II ( 1666), that " the king by the common

law hath a general prerogative over the printing press; so that none

ought to print a book for public use without his license. " This seems
,

however, to have been in the argument of counsel; but the court held

that a patent to print law-hooks exclusively was no monopoly. Carter's

Reports, 89. " Matters of state and things that concern the govern-

n>ent, " it is said in another case, "were never left to any man's

liberty to print that would. "
i Mod. Reps. 258. Kennet informs us,

that several complaints having been made of Lilly's Grammar, the

use of which had been prescribed by the royal ecclesiastical supre-

macy, it was thought proper, in i6fi4, that a new public form of

grammar should be drawn up and appros<ed in convocation, to be en-

joined by the royal authority. One was accordingly brought in by

bishop Pearson, but the matter dropped. Life of Charles II, 274.
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lies, especially in a revolutionary season, shrink as in-

stinctively , and sometimes as reasonably, from an open

license of the tongue and pen , as the most jealous court.

We read the noble apology of Milton for the freedom of

the press with admiration ; but it had little influence on

the paxliament to whom it was addressed.

It might easily be anticipated , from the general spirit

of lord Clarendon's administration , that he would not

suffer the press to emancipate itself from these established

shackles '

. A bill for the regulation of printing failed in

1661, from the commons' jealousy of the peers, who
had inserted a clause exempting their own houses from

search'^- But next year a statute was enacted, which,

reciting the well-government and regulating of printers

and printing-presses to be matter of public care and con-

cernment , and that by the general licentiousness of the

lale times many evil-disposed persons had been encou-

raged to print and sell heretical and seditious books,

prohibits every private person from printing any book or

pamphlet , unless entered with the stationers' company

,

and duly licensed in the following manner ^ to wit , books

of law by the chancellor or one of the chief justices, of

history and politics by the secretary of state , of heraldry

by the kings at arms , of divinity, physic, or philosophy,

by the bishops of Canterbury or London , or, if printed

in either university , by its chancellor. The number of

' We find an order of council , June 7, 1660, that the stationers'

company do seize and deliver to the secretary of state all copies of

Buchanan's History of Scotland, and De Jure Regni apud Scotos,

" which are very pernicious to monarchy, and injurious to his ma-

jesty's blessed progenitors. " Rennet's Register, 176. This was begin-

ning early.

= Commons' Journals , July 29 , 1661.
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masler-printers was limited to twenty 5 they were to give

security, to affix their names , and to declare the author,

if required hy the licenser. The king's messengers , hy

warrant from a secretary of state, or the master and

wardens of the stationers' company, were empowered to

seize unlicensed copies wherever they should think fit to

search for them , and in case they should find any un-

licensed hook suspected to contain matters contrary to

the church or state , they were to hring them to the two

hishops before mentioned , or one of the secretaries. No
books were allowed to he printed oul of London , except

in York , and in the universities. The penalties for print-

ing without license were of course heavy '
. This act was

only to last three years , and after being twice renewed
,

the last time until the conclusion of the first session of

the next parliament, expired consequently in 16^95 an

era when the house of commons were happily in so dif-

ferent a temper, that any attempt to revive it must have

proved abortive. During its continuance , the business

of licensing books was intrusted to sir Pioger L'Estrange
,

a well-known pamphleteer of that age , and himself a

most scurrilous libeller in behalf of the party he es-

poused , that of popery and despotic power. It is hardly

necessary to remind the reader of the objections that

were raised to one or two lines in Paradise Lost.

Though a previous license ceased to be necessary, it

was held by all the judges, having met for this purpose,

ifwe believe chiefjustice Scroggs , by the king's command,

that all books scandalous to the government , or to private

persons , may be seized , and the authors or those expo-

sing them punished : and that all writers of false news ,

'

' I/, Car. II 0.33.
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though not scandalous or seditious , are indictable on that

account ' . But in a subsequent trial, he informs the jury

that ,
" when by the king's command we were to give in

our opinion what was to be done in point of the regulation

of the press , we did all subscribe , that to print or publish

any news , books, or pamphlets of news whatsoever is ille-

gal ; that it is a manifest intent to the breach of the peace

,

and they may be proceeded against by law as an illegal

thing '^. Suppose now that this thing is not scandalous, what

then ? If there had been no reflection in this book at all

,

yet it is illlcite , and the author ought to be convicted for

it. And that is for a public notice to all people , and espe-

cially printers and booksellers, that they ought to print

no book or pamphlet of news whatsoever without autho-

rity." The pretended libel in this case was a periodical

pamphlet , entitled the Weekly Pacquet of Advice from

Rome , being rather a virulent attack on popery, than

serving the purpose of a newspaper. These extraordinary

propositions were so far from being loosely advanced , that

the court of king's bench proceeded to make an order,

that the book should no longer be printed or published

by any person whatsoever^. Such an order was evidently

' State Trials, vil. 929.
^ This declaration of the judges is recorded in the following

passage of the London Gazette, May 5, 1680. " This day the judges

made their report to his majesty in council, in pursuance of an order

of this board, by which they unanimously declare, that his majesty

may by law prohibit the printing and publishing of all news-books

and pampiilets of news whatsoever not licensed by his majestv's

authority, as manifestly tending to the breach of the peace and dis-

turbance of the kingdom. Whereupon his majesty was pleased to direct

a proclamation to be prepared for the restraining the printing of

news books and pamphlets of news without leave. " Accordingly such

a proclamation appears in the Gazette of May 17.

^ State Trials , vii. 1 127. viii. 184. 197. Even North seems to admit

that this was a stretch of power. Examen, 564.
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beyond the competence of that court , were even the pre-
rogative of the king in council as high as its warmest ad-

vocates could strain it. It formed accordingly one article

of the impeachment voted against Scroggs in the next
session '

. Another was for issuing general warrants (that

\ is
, warrants wherein no names are mentioned)

, to seize

seditious libels and apprehend their authors ^ But this

impeachment having fallen to the ground , no check was
put to general warrants , at least from the secretary of
state, till the famous judgment of the court of common
pleas in 1^64.

Those encroachments on the legislative supremacy of

parliament , and on the personal rights of the subject , by
means of proclamations issued from the privy-council

,

which had rendered former princes of both the Tudor
and Stuart families almost arbitrary masters of their

people , had fallen with the odious tribunal by which
they were enforced. The king was restored to nothing

but what the law had preserved to him. Few instances

appear of illegal proclamations in his reign. One of these

,

in 1 665 , required all officers and soldiers who had served

in the armies of the late usurped powers to depart the

cities of London and Westminster, and not to return

within twenty miles of them before the November fol-

lowing. This seems connected with the well-grounded

apprehension of a republican conspiracy^. Another, im-
mediately after the fire of London , directed the mode
in which houses should be rebuilt , and enjoined the lord-

' State Trials, \iii. i63.
'' It seems that these warrants , though usual , vvere known to be

against the law. State Trials, vii. 949. 956. Possibly they niigiit have
been justiGed under the words of the licensing act, while that was in

force ; and having been thus introduced, were not laid aside.

' Rennet's Charles II , 277.
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mayor and other city magistrates to pull down what-

soever obstinate and refractory persons might presume to

erect upon pretence that the ground was their own •, and

especially that no houses of timber should he erected for

the future '. Though the public benefit of this restriction,

and of some order as to the rebuilding of a city which had

been destroyed in great measure through the want of it

,

was sufficiently manifest, it is impossible to justify the

tone and tenor of tliis proclamation , and more particu-

larly as the meeting of parliament was very near at hand.

But an act having passed therein for the same purpose
,

the proclamation musl be considered as having had little

effect. Another instance , and far less capable of exte-

nuation , is a proclamation for shutting up coffee-houses

,

in December, 167 5. I have already mentioned this as an

intended measure of lord Clarendon. Coffee-houses were

all at that time subject to a license
,
granted by the ma-

gistrates at quarter sessions. But the licenses having been

granted for a certain time , it was justly questioned whe-

ther they could in any manner be revoked. This procla-

mation being of such disputable legality, the judges, ac-

cording to North , were consulted , and intimating to the

council that they were not agreed in opinion upon the

most material questions submitted to them , it seemed ad-

visable to recall it^. In this essential matter of proclama-

tions , therefore, the administration of Charles II is very

advantageously compared with that of his father-, and,

considering at the same time the entire cessation of im-

positions of money without consent of parliament , we

' State Trials, vi. H'ij.

'- Ralph , 21)7- North's Examen , i3y. Kennel, SSj. Hume of course

pretends that this proclamation would have heen reckoned legal in

former times.
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must admit that , however dark might be his designs

,

there were no such general infringements of public liberty

in his reign as had continually occurred before the long

parliament.

One undeniable fundamental privilege had survived

the shocks of every revolution •, and , in the worst times
,

except those of the late usurpation , had been the stand-

ing record of primseval liberty— the trial by jury : what-

ever infringement had been made on this , in many cases

of misdemeanor , by the pretended jurisdiction of the

star-chamber, it was impossible , after the bold reformers

of 1 64 1 had lopped off that unsightly excrescence from

the constitution , to prevent a criminal charge from pass-

ing the legal course of investigation through the inquest

of a grand jury, and the verdict in open court of a petty

jury. But the judges, and other ministers of justice, for

the sake of their own authority or that of the crown
,

devised various means of subjecting juries to their own
direction , by intimidation , by unfair returns of the

panel , or by narrowing the boundaries of their lawful

function. It is said to have been the practice in early

times, as I have mentioned from sir Thomas Smith in

another place, to fine juries for returning verdicts against

the direction of the court , even as to matter of evidence

,

or lo summon them before the star-chamber. It seems

that instances of this kind were not very numerous after

the accession of Elizabeth
;
yet a small number occur in

our books of reports. They were probably sufficient to

keep juries in much awe. But after the restoration , two

judges, Hyde and Keeling, successively chief justices of

the king's bench , took on them to exercise a pretended

power, which had at least been intermitted in the time of

the commonwealth. The grand jury of Somerset having
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loimtl a liill (or niaiislaiighlrr instead (d murder, afjaiiisl

iliiadxiic (il tin- latter judge, were suiiimdiied hefore

the eiturt of kiuy's hench , and dismissed w itii a rcpii-

mand instead of a fine '
. In other eases fines were set on

petty juries for ac(]uittals against the judge's direelion.

This unusual and dangerous inroad on so important a

right attraeted the notiee of the house of eommons ; and

a comniittt-e was appointed, who reported some strong

resohitions against Keeling for illegal and arhitrary pro-

ceedings in liisoffiec. the last of which was, that he he

hrought to trial . in order to <H)n(lign punishment, in such

manner as the house should deem expedient. 1)01 the

chief justice having retpu'sted to he heard at the bar, so

far extenuated his ollenee, that the house, after resol-

ving that the practice of fining or imprisoning jurors is

illegal , eame to a second resolution , to proceed no farther

against him. *

' '' Sir Hugh Wyndliam .inil others of the grand jury of Somerset

were at the last assizes bound over , bv lord Ch. J. Keeling , to appear

at tlie K. B. the first dav of tliis term, to answer a misdemeanor for

finding u]>on a bill of murder, ' billa vera quoad inanslaugliter

,

against the directions of the judge. Upon their appearance thev were

Itild bv the court, being full, that it was a misdemeanor in them,

for the> are not to distinguish betwixt murder and manslaugiiter ; for

it is only the circumstance of malice which makes the difference, and

that may be implied by the law, without any fact at all, and so it lies

not in the judgment of a jury but of the judge; that the intention of

their fintling indictments is, that there might be no malicious prose-

cution; and therefore if the mailer of the indictment be not framed

of malice, but is verisimills, though it be not vera, vet it answers their

oaths to present it. Twisdcn said he had known petty juries punished

in my lord chief justice Hyde's time, for disobeving of the judge's

directions in point of law. But, because it was a mistake in their

judgments rather than any obstinacy, the court discharged them

without anv fine or other attendance. " Paseli. ii^ Car. a. Keeling,

Ch. J. Twistlen, Wyndhani , Morton, justices. Hargrave MSS. n. 31m
' Journals, i()lh Oct. iTifi^.
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The precedenls , however , which these judges en-

deavoured lo estahUsh , were repelled in a more decisive

manner than by a resolution of the house of commons.

For in two cases, where the fines thus imposed upon

jurors had been estreated into the exchequer , Hale , then

chief baron , with the advice of most of the judges of

England , as he informs us , stayed process ; and in a

subsequent case it was resolved by all the judges, except

one, that it was against law to fine a jury for giving a

verdict contrary to the court's direction. Yet notwith-

standing this very recent determination , the recorder of

London , in 1670, upon the acquittal ofPenn and Mead
,

the quakers , on an indictment for an unlawful assembly

,

imposed a fine of forty marks on each of the jury '

.

Bushell, one of their number , being committed for non-

payment of this fine , sued his writ of habeas corpus from

the court of common pleas 5 and on the return made that

he had been committed for finding a verdict against full

and manifest evidence , and against the direction of the

court , chief justice Vaughan held the ground to be in-

sufficient, and discharged the party. In his reported judg-

ment on this occasion , he maintains the practice of finding

jurors, merely on this account , to be comparatively re-

cent , and clearly against law ^. No later instance of it

is recorded; and perhaps it can only be ascribed to the

violence that still prevailed in the house of commons

against non-conformists , that the recorder escaped its

animadversion.

In this judgment of the chief justice Vaughan , he

was led to enter on a question much controverted in later

times , the legal right of the jury to find a general ver-

' State Trials, vi, 967.

' Vaughan's R»^paits. State Trials, v 999.
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(li( I . ill (limiii.-il cases, where il deleimiiies nol only

Ihf tiutli ol ihe facts as ch'posed , Iml llieir (|nalilY ol

{;uilt or innocence: or as il is commonly. tlioui;l» not

perhaps (|uite accuralelv worded , to judge of the law as

well as the laet. It is a received maxim with us , that the

judge cannot decide mi (|iiestioiis olfacl. iiorliie jury on

those of law. ^^helle\e^ ihe i;eneial |)rineiple, or what

mav he ternu'd the majtu' pioposilion ol the syllogism ,

which every litigated case contains, can he extracted

from the particular circumstances to \\hi(h it is sup-

posed to apply , the court pronounce their own determi-

nation . without reference to a jury. The province of the

latter, however, though it properly extend not to any

general decision of the law , is certainly not hounded , at

least in modern times, to a mere estimate of the truth of

testimonv. The intcMition of the litigant parties in civil

matters, of the accused in crimes, is , in everv case, a

matter of inference from the testimony . or from the

a( knuwledgcd fads o( the case ; and wherever that in-

tention is material to the issue , is constanllv left for the

jury's deliheration. rheic are, indeed, rules in criminal

proceedings which supersede this consideration ; and

where , as it is expressed , the law presumes the inten-

tion in determining the ofTencc. Thus in the common in-

stance of murder or manslaughtei" , the jurv cannot legally

determine that provocalif»ii to he sufficient . which hy

the settled rules of law is otherwise; nor can thev , in

anv <ase , set up novel and arhilrarv constructions of

their own. without a disregard of lluir (hilv. Unfortu-

natclv it has hern simielimes the disposition of judges to

claim to themselves the ahsolute interpretation of facts .

and the exclusive right of drawing inferences from them

1-^ \l has o(( iisioiiall v. IJKinuh ikiI pi rha|i>. with so mm K
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danger , been the frailty of juries to make their un-

deniable right of returning a general verdict subservient

to faction or prejudice. Vaughan did not of course mean

to encourage any petulance in juries that should lead

them to pronounce on the law, nor does he expatiate so

largely on their power , as has sometimes since been

usual 5 hut confines himself to a narrow, though conclu-

sive , line of argument , that as every issue of fact must

be supported by testimony, upon the truth of which the

jury are exclusively to decide , they cannot be guilty of

any legal misdemeanor in returning their verdict , though

apparently against the direction of the court in point of

law, since it cannot ever be proved that they believed the

evidence upon which that direction must have rested '

.

I have already pointed out to the reader's notice that

article of Clarendon's impeachment , which charges him

with having caused many persons to he imprisoned against

law ^ These were released by the duke of Buckingham's

administration , which in several respects acted on a more

liberal principle than any other in this reign. The prac-

tice was not , however, wholly discontinued. Jenkes , a

citizen of London , on the popular or factious side ,
hav-

ing been committed by the king in council for a mutinous

speech in Guildhall, the justices at quarter sessions re-

fused to admit him to bail , on pretence that he had

been committed by a superior court •, or to try him , be-

cause he was not entered in the calendar of prisoners.

' See Hargrave's judicious observations on the province of juries.

State Trials , vi. ioi3.

' Those who were confined by warrants were forced to buy their

Hberty of the courtiers; " Which, " says Pepys (July 7 , 1667), "is

a most lamentable thing that we do professedly own that we do these

things, nor for right and justice sake, but only to gratify this or that

person about the king.
"
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riie chain (11(11 . (hi .i|i|ili(ali()ii Idi' a liahcas coriius
,

(Icrliiicd ti) i»iic it (luli!l^ llio vacation; and llic chief

justice of llie kin^ s hencli , lo whom, in the next [>la<e ,

the (Viends of Jenkes had recouise , made so many tUKi-

cullies , that he lav in prison lor several weeks '. 'I'his

has heen commonly said to have proihieed the famous

act of haheas corpus. But this is not truly staled. The
arhitrarv proccedinps of lord Clarendon were what really

i^ave rise to it. A hill to prevent the refusal of the writ o(

haheas corpus was hrouj^ihl into the house on April lo
,

i()Ho, but did not pass the committee in that session *.

Hut another to the same purpose
,
prohahly more reme-

dial , was sent up to the lords in March i(i(H)--o ^. It

failed of success in the upj)er house ; hut the commons
eontinutd to i('|)eat their struggle for this important

measure, and in the session of i()j3-/| passed two l)ills
,

one to jiievent the imprisonment of the suhject in gaols

beyond the seas, another lo give a more expeditious use

of the writ of haheas corpus in criminal matters •*. The
same or similar hills appear to have gone up to the lords

' State Trials, vi. i 189.

' Coininous' Journals. As tlic titles only of tiicse bills arc entered

111 tlip .lonrnals, tlieir purport cannot be stated witli absolutecertaintv.

I Ih'\ niipht liowever, I suppose, be found in some of tbe ofGces.

' Pari. Hist, fifii. It was opposed by tbe court.

* In tills session, Feb. i4i a committee was appointed to inspect

tbe laws, and consider bow tbe king may commit any subject by bis

immediate warrant, as tbe law now stands, and report tbe same to tbe

bouse, and also bow tbe law now stands, toucliinp commitments of

persons by tbe council-table. Halpb supposes (p. a55) tbat ibis gave

rise to tbe babeas corpus act , wbicb is certainlv not tbe case. Tlie

statute 16 Car. I. c. 10. seems to recognize tbe legality of commit-

ments by the king's special warrant, or by tbe privy-council, or some,

at least, of its meml>ers singly; and I do not know whelber tbis, witb

long usage, is not sufficient to support the controverted aulboritv of
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in 1675. It was not till 1676 , that the delay of Jenkes's

haheas corpus took place. And this affair seems to have

had so trifling an influence , that these bills were not

revived for the two next years , notwithstanding the tem-

pests that agitated the house during that period '. But

in the short parliament of 1679, they appear to have

been consolidated into one , that having met with better

success among the lords
,
passed into a statute , and is

generally denominated the habeas corpus act. ^

It is a very common mistake , and that not only among

foreigners , but many from whom some knowledge of

our constitutional laws might be expected , to suppose

that this statute of Charles II enlarged in a great degree

our liberties , and forms a sort of epoch in their history.

But though a very beneficial enactment , and eminently

remedial in many cases of illegal imprisonment , it in-

troduced no new principle , nor conferred any right upon

the subject. From the earliest recordsof the English law,

no freeman could be detained in prison , except upon a

criminal charge or conviction , or for a civil debt. In the

the secretary of state. As to the privy-council, it is not doubted, I

believe, that they may commit. But it has been held, even in the

worst of times , that a warrant of commitment under the king's own
hand, without seal, or the hand of any secretary, or officer of state,

or justice, is bad. 2 Jac. II. B. R. 2 Shower, 4<^4-

' In the Parliamentary History, 845, we find a debate on the peti-

tion of one Harrington to the commons in 1^77, who had been com-

mitted to close custody by the council. But as his demeanor was

alleged to have been disrespectful, and the right of the council to

commit was not disputed, and especially as he seems to have been at

liberty when the debate took place , no proceedings ensued ; though

the commitment had not been altogether regular. Ralph, p. 3i4,

comments more severely on the behaviour of the house than was ne-

cessary.

' 3£ Car. U. c 7..
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lormcrcaso. il was always in his power to (IcmaiK) ol'llir

roiii I ()( kiii^ > Ixiicli a w lit (>r iiiihcas corpiiN ad Miliiicirn-

<lum, (liriMtcd to the person (Iclaininj; liim in cuslddy, hy

which Im' was enjoined lo hrinj; np the hodv of ihe pri-

soner . with iht" wanaiil of eomniilmeni , ihal the conrl

niii;ht iu(li;eorilssurii( ien( y, and remand the |)arty, admit

him lo hail , or (hseliari^e him , according to llie nature

of the charge. This writ issued of right , and couKI not

he refused hy the court. It was not to heslow an immu-
nity IVom arhitiarv imprisonment , which is ahundanlly

provided in Magna Charta, if indeed il were not mvuh
more ancient . lliat the statute of Charles JJ was enacted

,

but to cut olV ihe ahuses . hv which the government's lust

of power, and the ^ivile suhlhjjt' of crown lawyers, had

impaired so fundamental a privilege.

There had hecn some doubts , whether the court of

common picas could issue this writ, and the court of ex-

chequer seems never to have done so '. It was also a

question , and one of more importance , as we have seen

in the case of Jcnkes , whether a single judge of the

court of king's bench could issue it during the vacation.

The statute, therefore, enacts that where any person,

other than persons convicted or in execution upon legal

process, stands committed for anv crime, except lor

treason or felony plainly expressed in the warrant of e(»m-

mitment , he may during the vacation complain to the

chancellor , or any of the twelve judges , who upon sight

of a copy of the warrant , or an affidavit that a copy is

denied . shall award a habeas corpus directed lo the of-

ficer in whose custody the party shall be . commanding

' The puisne judges of the common pU-as granted a liabeas corpus ,

against the opinion of chief justice Vanghan , who denied the court to

have lliat power. Carter's Reports , an.
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him to bring up the body of bis prisoner witbin a lime

limited according to tbe distance , but in no case exceed-

ing twenty days, who shall discharge the party from

imprisonment , taking surety for his appearence in the

court wherein his offence is cognizable. A gaoler refusing

a copy of the warrant of commitment, or not obeying

the writ, is subjected to a penalty of lool.
^ and even

the judge denying a habeas corpus, when required ac-

cording to this act , is made liable to a penalty of 5ool.

at the suit of the injured party. The court of king's

bench had already been accustomed to send out their

writ of habeas corpus into all places of peculiar and privi-

leged jurisdiction , where this ordinary process does not

run , and even to the island of Jersej, beyond the strict

limits of the kingdom of England '

; and this power

,

which might admit of some question , is sanctioned by a

declaratory clause of the present statute. Another section

enacts, that " no subject of this realm that now is, or

hereafter shall be , an inhabitant or resident of this king-

dom of England , dominion of Wales , or town of Ber-

wick-upon-Tweed , shall be sent prisoner into Scotland
,

Ireland , Jersey, Guernsey, Tangier, or into parts
,
gar-

risons , islands , or places beyond the seas , which are or

at any time hereafter shall be within or without the do-

minions of his majesty, his heirs , or successors ,
" under

penalties of the heaviest nature short of death which the

law knows , and an incapacity of receiving the king's

pardon. The great rank of those who were likely to of-

' The court of king's bench directed a habeas corpus to the governor

of Jersey, to bring up the body of Overton, a well-known officer of

the commonwealth, who had been confined there several years.

Siderfin's Reports, 386. This was in ifi68, after the fall of Clarendon,

when a less despotic system was introduced.
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Ifiid ai^aiuNt lliis jurt oi" the ^taliilc . was doublloss \\\(

cause of tliis nmisiml severilv.

l^iK as it ini^lil still hv practicahU' lo evado llicsti le-

luotlial pi<)\ isioiis by oxprcssiiii; some matter of treason

ov felony ill the warrant of ronimilment , the jufli;es not

bein^ empowend t<» inqtiire into llic liutli of llir I'k i^

contained in it . a iurtber seenritv ai;ainsl any piotraeled

detention of an innocent man is alforded bv a provision

of great inipdi liiice . ibal i-Mw prison coniniilted lor

treason or felony, plainly and specially expicssetl in the

wairanl, may. unless be shall be indieted in tbe next

term , or at ihr next st^ssions of general gaol delivery after

bis commitment, be, on prayer to tbe court, released

upon bail , unless .it shall appear that the crown's wit-

nesses could not be produced at that time, and if be shall

not be indicted and tried in tbe second term or sessiops

of gaol delivery, he shall be discharged.

Tbe remedies of the habeas eorjnis act arc so effectual

,

that no man ran jiossiblv eiulnic anv long imj)risonmenf

on a criminal charge , nor would any minister venture

to exercise a sort of oppression so dangerous to himself.

r>ul it should lie observed, that as tbe statute is only

applicable to cases of commitment on such a charge ,

every other species of restraint on personal liberty is left

to the ordinary remedy, as it subsisted before this enact-

ment. Thus a parly detained without anv warrant must

sue out bis habeas corpus at common law . and this is at

present the more usual oecurr(>nce. Uul llie jiid-es of

tbe king's bench , since the statute, have been accus-

tomed to issue this writ during the vacation in all eases

whatsoever. \ sciisible diflicullv has. boweycr, been

sometimes. iVli . fiom llnir incompeti-ncv to judge of lli.

truth of a return tu.hIc lo ihc wril. I'm llionu'li in cases

in. i()
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wilhin ihe statute the prisoner may always look to his

legal discharge at the next sessions of gaol delivery, the

same redress cannot be obtained when he is not in custody

upon any criminal accusation. If the person, therefore,

who detains any one in custody should think fit to make

a return to the writ of habeas corpus , alleging matter

sufficient to justify the party's restraint, yet false in fact

,

there would be no means , at least by this summary pro-

cess, of obtaining relief. An attempt was made in 1757 ,

after an examination of the judges by the house of lords

,

as to the extent and efficiency of the habeas corpus at

common law, to render their jurisdiction more reme-

dial '
. It failed however , for the time , of success ; but

a statute has recently been enacted'', which not only

extends the power of issuing the writ during the vaca-

tion , in cases not within the act of Charles II , to all

the judges , but enables the judge, before whom the

writ is returned , to inquire into the truth of the facts

alleged therein , and in case they shall seem to him

doubtful , to release the party in custody , on giving

surety to appear in the court to which such judge shall

belong, on some day in the ensuing term , when the court

may examine by affidavit into the truth of the facts alleged

in the return , and either remand or discharge the party

according to their discrelion. It is also declared , that a

writ of habeas corpus shall run to any harbour or road

on the coast of England , though out of the body of any

See the lords' questions and answers of the judges hi Pari.

Hist. XV. 898; or Bacon's Abridgment, tit. Habeas Corpus; also

Wilmot's Judgments, 8i. This arose out of a case of impfressment

,

where the expeditious remedy of habeas corpus is eminently ne-

cessary.

> 56 G. III. c. 100.
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rounlv; in urder, 1 pii-sumo , to ol)viat(' doubts as to the

oflVrts of this ronii'dv in a kind of illci^al drlcntion ,

\\\o\v lik('l\ |icili;i|iN lh;iii am oilier to occur in modern

times, on Imard ol vessels upon the coast. F>xcept a few

of this description . it is verv rare for a habeas corpus to

be reipunil in any ( use whei'c the i^overnment can bo

pri'snincd to have an inteiest.

The reii^n of Clhailes II was hardly more remarkable

by the vigilance of the house of commons against arbi-

trary prerogative , than l)y the \yarfarc it waged against

whatever seemed an encroachment or usurpation in the

other house of parliament. It has been a peculiar hap-

piness of our constitution , that such dissensions have so

rarelv occurred. I cannot recollect any republican go-

vernment . ancient or modern, except j)erhaps some of

the Dulcli provinces, where hereditary and democratical

auliiontv have been amalgamated so as to preserve both

in ellect and influence, without continual drssatisfaclion

and reciprocal encroachments; for though in the most

trancpiil and prosperous season of the Roman state, one

consul, and some magistrates of less importance, were

invariably elected from the patrician families , these did

not form a corporation, nor had any collective authority

in the government. The history of monarchies, including

of course all states where the principalilv is lodged In a

single person, thai have adniilled the aristocratical and

popular temperaments at the same time , bears friwpn-nt

witness to the same jealous or usurping spirit. Yet mo-

narchv is niifpiestionablv more favourable to the co-exist-

ence of an heieditarv body of nobles with a representa-

tion of the commons . than any other form of common-
wealth ; and il i> to the high prerogative of the Knglish

cr(»wn . its cscIii^im' (li>po-Nal i^{ olfices of lrn--t . wlii< ii
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are ihe ordinary subjects of conlenlion , its power ot

putting a stop to parliamentary disputes by a dissolution
,

and , above all , to the necessity , which both the peers

and the commons have often felt , of a mutual good un-

derstanding for the maintenance of their privileges, that

we must , in a great measure , attribute the general har-

mony , or at least the absence of open schism , between

the two houses of parliament. This is, however, still

more owing to the happy graduation of ranks , which

renders the elder and the younger sons of our nobility

two links in the unsevered chain of society ^ the one

trained in the school of popular rights, and accustomed
,

for a long portion of their lives , to regard the privileges

of the house whereof they form a part , full as much as

those of their ancestors '

•, the other falling without here-

ditary distinction into the class of the other commoners,

and mingling the sentiments natural to their birth and

family affe(?tions, with those that are more congenial to

the whole community. It is owing also to the wealth and

dignity of those ancient families, who would be styled

It was ordered 21 Jan. i549, that the eldest son of the earl

of Bedford should continue in the house after his father had suc-

ceeded to the peerage. And, 9th Feb. iSyS, that his son should do

so ,
" according to the precedent in the like case of tlie now earl

his father. " It is worthy of notice, that this determination , which,

at the time, seems to have heen thought doubtful, though very

vmreasonably (Journals, loth Feb.), but which has had an influence,

which no one can fail to acknowledge in binding together the two

branches of the legislature, and in keeping alive the sympathy for

public and popular rights in the English nobility (that sensns com-

munis, which the poet thought so rare in high rank), is first re-

corded , and that twice over in behalf of a family, in whom the love of

constitutional freedom has become hereditary, and who may be justly

said to have deserved, like the Valerii at Rome , the surname of

Publicolae.
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unlilc ill ;iii\ (illit-i- coiiiiliv, and who i^ivc an ari>lotra-

lical rliaia« li I l.> llic popular |)aii of oni- lcj;islalurr , and

to till' iiillutiKf wliith llu' pcriN lilt insclvcs, tlirou^h llio

rcpicscnialioii ol' small iiorou^lis . arc (Mia!)l('d lo (>\or(ise

nscv [\\r lower liou^c

'I 1m' (irii;inal tonslilnlion ol l-.n^^dand ua>. Iii;:ldy aris-

tocialical. Tlu' pccis ol llu> icalni , wImmi suninionrd lo

parlianicnl . and on >ucli occasions every |)e(>r was eiililled

to Ins writ , were the neeessaiv conu^elloi > and coadjnlors

ol' ihe kint; in all the I'unclions that ap|)ei lain lo a i^o-

vernniont. In i:rantinf; money lor the pnhlic service, in

chani^inp; hv ptMniancnl slalutes the ct)Uisi' ol the coni-

inoii law . till \ ( ould only act in conjunction wilh lln'

kiii^hu. citi/cns. and hurges>cs of" the lower house ol'

j>ai lianieiil. In redress ol"grievances , whether ol" so |)ri-

\ale a natuie as lo allet I onl\ >iiiL;le persons, or cNleiid-

ini; to a county or hundicd . whether proc cedinu Irom

the injustice ol'ptdilic ollicers or ol'ijowerrul individuals,

whether deniandinc; punishment as crimes ai^ainsl the

Nlale . or merely restitution and damai^es to the injuicd

parly, the lords assemhled in pailiament w«ic competent

,

as we find in our recoids . lo exercise ihe same hii^li

power> . il they \yere not even more extensive and re-

medial, a-* the kini; s oiclinary council. comj)osed of his

ureal officers, his juduvs. and jierhaps some |)eers . was

wont to do in the iiil(i\al> of |tarliament . Thoe two , ihe

|ord> and tin- privy-council . seem to ha\e lornnd . in ihe

session, one hodv or i;real council . wheicin the latter

had originallv right of sufTraije alone; with tin hirmer. In

llii-« judicial and exeenlive authority, the commons had

at no time anv more |)relence to inlerfere. than the coun-

cil, or the lords hv themselves, had to make ordinances,

at least of a penci d and p<i ni.iiieiil natuie , which should



2/, 6 THE CONSTITUTIONAL HISTORY OF ENGLAND.

bind the subject to obedience. At the beginning of every

parliament , numerous petitions were presented to the

lords , or to the king and lords , since he was frequently

there in person , and always presumed to be so , complain-

ing of civil injuries and abuse of power. These were ge-

nerally indorsed by appointed receivers of petitions, and

returned by them to the proper court, whence relief was

to be sought ' . For an immediate inquiry and remedy

seems to have been rarely granted , except in cases of an

extraordinary nature , when the law was defective , or

could not easily be enforced by the ordinary tribunals;

the shortness of sessions , and multiplicity of affairs pre-

venting the upper house of parliament from entering so

fully into these matters as the king's council had leisure

to do.

It might, perhaps, be well questioned , notwithstand-

ing the considerable opinion of sir M. Hale , whether

the statutes directed against the prosecution of civil and

criminal suits before the council are so worded as to

exclude the original jurisdiction of the house of lords

,

though their principle is very adverse to it. But it is re-

markable , that so far as the lords themselves could allege

from the rolls of parliament , one only instance occurs

between 4 Hen. IV (i4o3) and ^'i Eliz. (1602) where

their house had entered upon any petition in the nature

of an original suit 5 though in that (i Ed. IV. 1461) they

had certainly taken on them to determine a question

cognizable in the common courts of justice. For a dis-

tinction seems to have been generally made between

' The form of appointing receivers and tryers of petitions, though

intermitted during the reign of Wilham III , was revived afterwards,

and finally not discontinued without a debate in the house of lords

,

and a division, in 1740. Pari. Hist. xi. 101 3.
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rases where relief mi^lil Itr Ii:h1 in llie coui'ls I)eln\v, as

In wliicli it i> ((mlfiKlrd l)V >ir M llilc lliat llir IokU

«()iil(l ii()l li;iM' juiixliclion , and llu)>c wlurc llic inmrt'<l

|tartv was willioul rcinedv , tillici lluoiii;li delccl of llic

law, or swell excessive powei- ol llie agc;ressor, as could

delv ihe ordinary proeess. Durint; the latter part at least

oi this lonu; interval, the eonneil and couit ol star-eham-

her wcif in all iheir viuoiir. In wliiili the inlennissioii

of parlianientarx jndiralure inav in a i^real measure be

.isriihed. It was owin^ also to the joni^er intervals he-

twi'cn parliaments from the time onieniy \ I, exleinlini;

><>nielime> to five or six years, which rendered the ic-

dress ol private wroni;s hy their means inconvenient and

uiieertain. In i()>.i and iti'T./j, the lords, thrown hold hy

the general disposition in favour of j)arliainentary lights,

made ordeis wilhoul hesilalion on private petitions of an

orii;inal nature. Thev continued to exercise this juiis-

diction in ihr first parliaments of Charles I ; and in one

instance, that of a liot at lianhury, even assumed the

power of punishing a misdemeanor unconnected with

privilci:!'. In the Ioul; parliament, it may he supposed

thai (hey did not ahandon ihis cn( roaehineiit , as it seems

to have heen , on the loyal authority, exlendini; theii' or-

ders both to the |)unishmenl of inisdcnieanors . and to

the awarding of damages. '

The ultimate jurisdiction of the hou>e of loids, either

hv removing into it causes commenced in the lower

courts, or by writ of error complaining of a judgment

given therein , seems to have been as ancient . and

founded on the same principle of a paramount judicial

authority delegated hy the crow n , as that which they

' llargravc, p. (io. riie proofs arc iii the Lords" Journals
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exercised upon original petitions. It is to be observed

that the council or star-chamber did not pretend to any

direct juirisdiction of this nature ; no record was ever

removed thither upon assignment of errors in an inferior

court. But after the first part of the fifteenth century,

there was a considerable interval , during which this ap-

pellant jurisdiction of the lords seems to have gone into

disuse, though probably known to be legal '. They began

again, about i58o, to receive writs of error from the

court of king's bench , though for forty years more the

instances were by no means numerous. But the statute

passed in i585, constituting the court of exchequer-

chamber as an intermediate tribunal of appeal between

the king's bench and the parliament, recognizes the ju-

risdiction of the latter, that is, of the house of lords, in

the strongest terms ^. To this power, therefore, of de-

termining , in the last resort , upon writs of error from

the courts of common law , no objection could possibly

be maintained.

The revolutionary spirit of the long parliament brought

forward still higher pretensions, and obscured all the

land-marks of constitutional privilege. As the commons
took on themselves to direct the execution of their own

orders, the lords, afraid to be jostled out of that equality

to which they were now content to be reduced, asserted

a similar claim at the expense of the king's prerogative.

' They were very rare after tlie accession of Henry V; but one

occurs in lotli Hen. VI. i43.i, with which Hale's list concludes.

Hargrave's Preface to Hale, p. 7. This editor justly observes, that

the incomplete state of the votes and early journals renders the

negative proof inconclusive ; though we may be fully warranted in

.isserting, that from Henry V to Jaraes I there was very little exerclce

of judicial power in parliament , either civilly or criminally.

= 27th Eliz. c. 8.
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riu'V rclunu'tl to ihcii' own liouse (in llic rcslornlion

with conruscd noli(»iis of lluii" lil^'li jiirisdiclioii , ratlu r

tiiliaiiccil tliaii ali.ilfd l)\ lln- liuinilialinii lluv liad mi-

(1(M;;oiu'. Tluis ln'torc llic kin:; s arrival, llio ronuiKuis

having sonl np for ihcir concurrence a rcsohilion ihal

the persons and estates of the regicides should he seized .

th»« up|ier liouse docMned it an encroachnieiil on iheii

exclusive judicature, and changed the resolution into

"•• an order of the lords on coni|)lainl of the commons '."

In a conference on thissuhjecl hclween the two houses,

the commons denied their lordships to possess an ex-

clusive jurisdiction, hut did not press that matter". Hut

in lai t this order was rather of a legislative than judicial

nature; nor could the lords pretend to any jurisdiction

in cases of treason. Thev artfully, however, overlooked

these distinctions •, and made orders almost daily . in the

session of i()(>o, trenching on the executive jiower. and

that of the inferior courts. Not content w ith ordering the

estates of all peers to be restored , free from seizure by

sequestration, and with all arrears of rent, we find in

their journals, that thev did not hesitate on petition to

Slav waste on the estates of private persons ; and to se-

cure ihf tithes of livings, from which ministers had

been ejected, in the hands of the churchwardens, till

their title could he tried\ Thev acted, in short, as if

' Lords" Joiiriial-s, May i8, itiGo.

' Commons' Journals, May aa.

' Lords' Journals, June 4> 6, i4, ao, 23, et alibi sap|)ies. " Upon

information given that some persons in the late times had carried

•iwav goods from the house of the earl of Northampton , leave was

given to the said earl, hy his servants and agents, to make diligent

and narrow search in the dwelling-lionst-s of certain persons, and to

hreak open anv door or trunk that sliall not l)e opened in ohrdience to

the order. '" June a6. TIp' iiki order was niatlc next dav for the
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lliey had a plenary authority in matters of freehold right,

where any member of their own house was a party, and

in every case as full an equitable jurisdiction as the

court of chancery. Though in the more settled state ol

things which ensued these anomalous orders do not so

frequently occur , we find several assumptions of power

which show a disposition to claim as much as the cir-

cumstances of any particular case should lead them to

think expedient for the parties , or honourable to them-

selves. '

The lower house of parliament, which hardly reckoned

itself lower in dignity , and was something more than

equal in substantial power, did not look without jealousy

on these pretensions. They demurred to a privilege as-

serted by the lords of assessing themselves in bills of di-

rect taxation ; and having on one occasion reluctantly

permitted an amendment of that nature to pass , took

care to record their dissent from the principle by a spe-

cial entry in the journal^. An amendment having been

introduced into a bill for regulating the press , sent up

by the commons in the session of 1661, which exempted

the houses of peers from search for unlicensed books , it

was resolved not to agree to it , and the bill dropped for

marquis of Winchester , the earls of Derby and Newport , etc. A still

more extraordinary vote was passed Aug. 16. Lord IVIohun having

complained of one Keigwin, and his attorney Danby, for suing him

l)y common process in Michaelmas term, t65i , in breach of privilege

of peerage, the house voted that he should have damages : nothing

could be more scandalously unjust, and against the spirit of the

bill of indemnity. Three presbyterian j)eers protested.

' They resolved, in the case of the earl of Pembroke, Jan. 3o,

1678, that the single testimony of a commoner is not sufficient against

a peer.

' Journals, Aug. 1 and i5, 1660.
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lliat lime'. F.vcn in far more urgent cirrumslances

,

wWxU' the parliament sat at Oxroril in the year of the

pla^ui-. .1 liill lo |iitvciil llif
I
iiogress of infection was

lost . hecau^c the lords iiisislcd that their houses sliouhl

not be suhjected to the i;eneral j)rovisions for seeurily'.

These ill-judged dcmoiistralions of a design to excmpl

thtmselves from that e(|ual suhmis^ion to the law which

is required in all well-goveined slates, and had ever

heen remarkahle in our constitution, naturally raised a

prejudice against the lords, l)olh in the other house of

pailiament , and among the common lawyers.

This half-suppressed jealousy soon disclosed itself in

llif lamous controversy between the two houses about

the ease of Skinner and the Kast Jndia company. This

began bv a petition of the former to the king , wherein

he complained . thai having gone as a merchanl lo the

Indian seas, at a time when there was no restriction upon

that trade, the Kasl India company's agents had j)lun-

dered his property, taken awav his ships , and dispossessed

him of an island which he had purchased from a native

piince. Conceiving that he could have no sufficienl

redress in the ordinary courts of justice, he besought

his sovereign to enforce reparation bv some other means.

.After several inelTeclual attempts bv a commillce of the

privy-council to bring about a compromise hchvecn the

parlies, llic king transmitted the docmurnls lo the house

of lords . with a recommendation to do justice to the pe-

titioner. They proceeded aecoidingly to call on the East

India company for an answer to Skinner's allegations.

The company gave in what is technically called a plea to

the jurisdiction, which the house over-ruled. The de-

' .Touni.ils, .lulv at), i()(ii.

Id. On 3i, ifins.
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fendanls then pleaded in bar , and contrived to delay the

inquiry into the facts till the next session , when the pro-

ceedings having been renewed , and the plea to the lords'

jurisdiction again offered, and over-ruled, judgmenl

was finally given that the East India company should

pay Soool. damages to Skinner.

Meantime the company had presented a petition to the

house of commons against the proceedings of the lords in

this business. It was referred to a committee who had

already been appointed to consider some other cases of

a like nature. They made a report , which produced re-

solutions to this effect-, That the lords, in taking cogni-

zance of an original complaint , and that relievable in the

ordinary course of law, had acted illegally, and in a man-

ner to deprive the subject of benefit of the law. The lords

in return voted " that the house of commons entertaining

the scandalous petition of the East India company against

the lords' house of parliament , and their proceedings
,

examinations , and votes thereupon had and made , are a

breach of the privileges of the house of peers , and con-

trary to the fair correspondency which ought to be

between the two houses of parliament , and unexampled

in former times; and that the house of peers taking cogni-

zance of the cause of Thomas Skinner, merchant , a

person highly oppressed and injured in East India by

the governor and company of merchants trading thilher,

and over-ruling the plea of the said company, and ad-

judging Soool. damages thereupon against the said go-

vernor and company, is agreeable to the laws of the land

,

and well warranted by the law and custom of parliament

,

and justified by many parliamentary precedents ancient

and modern.

"

Two conferences between the houses , according to the
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iisape of parlianu'iit , «'iisii(tl . in onlti- t(» rccoiuilc llii>

(li-|ml.'. Iiiit it was loo inaltii;il in ilscll", and aggravaled

l)V too inucli |>ic\it)iis jtMlon>v, lor any voluntary com-

|)roniisf. rlif mcccdcnts allci^cd to provi- an orii,nnal ju-

I ixliilion in the |)ffis were so lliinlv xallci-rd over tlu;

rccoi (Is of ci-nturiis , and so contrary to tlie received prin-

ciple of our conslilution . that (pieslions of fad are coj^ni-

/able only by a jury, llial tin ir managers in the conferen-

ces seenu'<l less to insist on the i;eneral rij^ht , than on a

supposed inahilitv of the courts of law to i;ive adequate

redress to the present plaintiff; for which the judges had

liii niched some |)rcte.\t, on a reference as to their own

conipelence to afford r(di(>f. hv an answer more narrow,

no douht. than would have heen renilered at the pre-

sent day. And iheic was reallv more to he said, hotii in

i-eason and law, for this limited rip;hl of judicature , than

for the absolute cognizance of civil suits by the lords. IJul

the commons were not inclined lo allow even of such a

special exception from the |uincij)lo for which they

contended , and intimated that the power of affording a

Icn.edy in a defect of the ordinary lilbunals could only

reside in the whole body of the parliament.

The proceedings that followed were intemperate on

both sides, ibe commons voted Skinner into custody for

a breach of privilege, and resolved that whoever should

be aiding in execution of the order of the lords against

the Fast India company should be deemed a betrayer of

the liberties of the commons of England . and an infrin-

ger of the j)riyilegcs of the house. The lords, in return
,

committed sir Samuel Barnardiston , chairman of the

company, and a member of the house of commons, to

prison, and imposed on him a fine of 5ool. It became

necessarv foi the kin^ to -lop ihe course of this rjuanel
,
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which was done by successive adjournments and proro-

gation for fifteen months. But on their meeting again in

October 1669 , the commons proceeded instantly to renew

the dispute. It appeared that Barnardiston , on the day

of the adjournment , had been released from custody,

without demand of his fine , which , by a trick rather

unworthy of those who had resorted to it, was entered

as paid on the records of the exchequer. This was a kind

of victory on the side of the commons : but it was still

more material that no steps had been taken to enforce

the order of the lords against the East India company.

The latter sent down a bill concerning privilege and judi-

cature in parliament, which the other house rejected on a

second reading. They In return passed a bill vacating the

proceedings against Barnardiston , which met Avith a like

fate. In conclusion , the king recommended an erasure

from the journals of all that had passed on the subject

,

and an entire cessation ^ an expedient which both houses

willingly embraced, the one to secure its victory, the

other to save its honour. From this time the lords have ta-

citly abandoned all pretensions to an original jurisdiction

in civil suits. '

They have , however, been more successful in esta-

blishing a brancli of their vdtimate jurisdiction , which

had less to be urged for it in respect of precedent , that

of hearing appeals from courts of equity. It is pro-

ved by sir Matthew Hale and his editor, Mr. Hargrave,

the lords did not entertain petitions of appeal before

the reign of Charles I, and not perhaps unequivocally

' For the whole of tliis business, wliich is erased from tlie journals

of both houses, see State Trials, v. 711; Pari. Hist. iv. q'ii. 44^?

Hatsell's Precedents, iii. 33fi, and Hargrave's Preface to Hale's Juris-

diction of the Lords, loi.
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l)efore the long parliament '. They hecame very common
from that time , though hardly more so than original

.suits ; and as they bore no analogy, except at first glance

,

to writs of error, which come to the house of lords by the

king's express commission under the great seal , could not

well be defended on legal grounds. But on the other

hand , it was reasonable that the vast power of the court

of chancery should be subject to some control ; and though

a commission of review, somewhat in the nature of the

court of delegates in ecclesiastical appeals , might have

been and had been occasionally ordered by the crown ^,

yet if the ultimate jurisdiction of the peerage were con-

venient and salutary in cases of common law, it was dif-

ficult lo assign any satisfactory reason why it should be

less so in those which are technically denominated equit-

able^. Nor is it likely that the commons would have dis-

puted this usurpation , in which the crown had acquiesced

,

if the lords had not received appeals against members of

the other house. Three instances of this took place about

Hale says , " I could never get to any precedent of greater anti-

quity than 3 Car. I. nay scarce before i6 Car 1. of any such proceed-

ing in the lords' house. " C. 33, and see Hargrave's Preface, 53.

- Id. c. 3i.

' It was ordered on a petition of Robert Roberts, esq. that di-

rections be given to the lord chancellor, that he proceed to make a

speedy decree in the court of chancery, according to equity and

justice, notwithstanding there be not any precedent in the. case.

Against this lords Mohun and Lincoln severally protested; the latter

very sensibly observing , that whereas it hath been the prudence and

care of former parhaments to set limits and bounds to the juris-

diction of chancery, now this order of directions, which implies a

command , opens a gap to set up an arbitrary power in the chancery,

which is hereby countenanced by the house of lords to act, not

according to the accustomed rules or former precedents of that

court, but nccording to his own will. Lords' Journals, 29th Nov. ]564-
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the year 167.5 •, but that of Shirley against sir John Fagg

is the most celebrated , as having given rise to a conflict

between the two houses , as violent as that which had oc-

curred in the business of Skinner. It began altogether on

the score of privilege. As members of the house of com-

mons were exempted from legal process during the ses-

sion , by the general privilege of parliament, they justly

resented the pretension of the peers to disregard this im-

munity, and compel them to appear as respondents in

cases of appeal. In these contentions, neither party could

evince its superiority but at the expense of innocent per-

sons. It was a contempt of the one house to disobey its or-

der, ofthe other to obey it. Four counsel , who had pleaded

at the bar of the lords in one of the cases where a member
of the other house was concerned , were taken into custody

of the serjeant-at-arms by the speaker's warrant. The

gentleman usher of the black rod , by warrant of the

lords , empow^ering him to call all persons necessary to his

assistance , set them at liberty. The commons apprehended

them again , and to prevent another rescue , sent them to

the Tower. The lords despatched their usher of the black

rod to the lieutenant of the Tower, commanding him to

deliver up the said persons. He replied , that they were

committed by order of the commons , and he could not

release them without their order, just as, if the lords

were to commit any persons , he could not release them

without their lordships' order. They addressed the king to

remove the lieutenant , who , after some hesitation

,

declined to comply with their desire. In this difficulty,

they had recourse , instead of the w arrant of the lords'

speaker, to a writ of habeas corpus returnable in par-

liament; a proceeding not usual, but the legality of

which seems to be now admitted. The lieutenant of the
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'I\)\vor. wlu) , rather unhukilv lor the lords, h.id taken

tlie oilier side, eillier out ol eoiiviclion . ov from a sense

tliat the lower house were tlie slronj^er and more I'ormi-

dahh', instead of oheyinj^ the writ, came to llic har ol

ihc commons for directions. They voted, as might be ex-

pected, that the writ was contrary to law, and the privi-

leges of their house. Hut , in this ferment of two jealous

and exasperated assenihlies, it was highly necessary, as

on the former occasion , for the king to interpose by a

prorogation for three months. This period , however, not

being sufficient to allay their animosity, the house of

peers took up again the appeal of Shirley in their next

session. I'rcsh voles and orders of equal inlenijieranee on

both sides ensued , till the king by ihe long prorogation
,

from iNovember 1675 to February iCiyy
,
put an end to

the dispute. The particular apj)eal of Shirley was never

revived , but the lords continued without objection to

exercise their general j urisdiction over appeals from courts

ofequitv '. The learned editor of Hale's Treatise on the

.Turisdiction of the Lords expresses some degree of surprise

at the commons' acquiescence in what thev had treated as

a usurpation. Tnit it is evident from the whole course of

proceeding, that it was the breach of jirivilege in citing

their own members to appear which excited their in-

dignation. It was but incidentally that they observed in

a conference . that the commons cannot find , by Magna

Charta . or by any other law or ancient custom of j)arlia-

ment. that your lordships have any jurisdiction in cases

of appeal fiom courts of equity." They afterwards indeed

resolved , that there lies no appeal to the judicature

' It was thrown oiit a{;.iinst tlitiu b\ llie commons in llieir imi^ry

confereurcs about tlie business of Asbby .im<1 VVbite, in 170.1, but

not with am serious intention nf opposition.

in. 17
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of the lords in parliament from courts of equity '
•,

"

and came ultimately , as their wrath increased , to a

vote " that whosoever shall solicit, plead, or prosecute

any appeal against any commoner of England , from

any court of equity, before the house of lords , shall be

deemed and taken a betrayer of the rights and liberties of

the commons of England , and shall be proceeded against

accordingly^; " which vote the lords resolved next day to

be "illegal, unparliamentary, and tending to a dissolution

of the government ^. " But this was evidently rather an

act of hostility arising out of the immediate quarrel , than

the calm assertion of a legal principle. ^

During the interval between these two dissensions

,

which the suits of Skinner and Shirley engendered , ano-

ther difference had arisen , somewhat less violently con-

ducted , but wherein both houses considered their es-

sential privileges at stake. This concerned the long

agitated question of the right of the lords to make alter-

' C. J. May 3o.

^ Id. Nov. 19. Several divisions took place in the couise of

this business , and some rather close ; the court endeavouring to

ailay the fire. The vote to take sergeant Pemberton into custody for

appearing as counsel at the lords' bar was only carried by i54 to 146,

on June i

.

' Lords' Journals, Nov. 20.

^ Lords' and Commons' Journals , May and November, 1675. Pari.

Hist. 721. 791. State Trials, vi. 1 121. Hargrave's Preface to Hale, i35,

and Hale's Treatise , c. 33.

It may be observed , that the lords learned a little caution in

this affair. An appeal of one Cottington from the court of delegates

to their house was rejected, by a vote that it did not properly be-

long to them, Shaftesbury alone dissentient. June 17, 1678. Yet

they had asserted their right to receive appeals from inferior courts,

that there might be no failure of justice, in terms large enough to

embrace the ecclesiastical jurisdiction. May 6, ifi-S. And it is said

that they actually had done so in ifiaS. Hargrave , 53.
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alions in moncY-l)ills. Tliouph 1 rannot l)ut tliink ll»o

impiMlaiirc of their exclusive privileges has been ralher

e\agi;erat(>«l l)v tlie house of commons, il deserves allen-

tion . more especially as the embers ol thai (ire maY not

he so wholly extinguished as never again to sho\v some

traces of" its heat.

In our earliest parliamentary records, the lords and

commons , summonetl in a great measure for the sake of

relieving the king's necessities, aj)pear to have made
their several grants of supply wilhont mulual coniniuni-

cation . and the latlei- geni-rallv in a higliei- propoiiion

iliaii tlu- foinier. These were not in the form of laws,

nor did they oblain any formal assent from the king, to

whom they were tendered in written indentures, entered

afterwards on the roll of parliament. The latest instance

of such distinct grants from the two houses, as far as I

can judge from the rolls, is in the iHth year of Ed-
ward 111 '. Rut in the a^d year of that reign , the com-
mons alone granted three fifteenths of their goods, in

such a manner as to show beyond a doubt that the tax was

to be levied solely upon themselves". After this time,

the lords and commons are jointly recited in the rolls to

have granted them , sometimes, as it is expressed, upon
deliberation had together. In one case, it is said, that

the lords, with one assent , and afterwards the commons,
granted a subsidy on exported wool '. A change of lan-

guage is observable in Richard lis reign, when the com-

mons are recited to grant . with the assent of the lords

;

aTul this seems to indicate, not only ibat in practice the

vole used to originate with the comni<m> . but that their

' Pari Hist. ii. i.jH.

' Id. loo.

' M 3oo. ( .j3 K.U. i.)
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proportion at least of the tax being far greater than that

of the lords , especially in tlie usual impositions on wool

and skins , which ostensibly fell on the exporting mer-

chant , the grant was to be deemed mainly theirs , sub-

ject only to the assent of the other house of parliament.

This is , however , so explicitly asserted in a remarkable

passage on the roll of 9 Hen. IV, without any apparent

denial , that it cannot be called in question by any one '

.

The language of the rolls continues to be the same in

the following reigns •, the commons are the granting

,

the lords the consenting power. It is even said by the

court of king's bench , in a year-book of Edward IV

,

that a grant of money by the commons would be bind-

ing without assent of the lords ; meaning of course as to

commoners only, though the position seems a little ques-

tionable even with the limitation. I have been almost led

to suspect , by considering this remarkable exclusive

privilege of originating grants of money to the crown , as

well as by the language of some passages in the rolls of

parliament relating to them , that no part of the direct

taxes, the tenths or fifteenths of goods, were assessed

upon the lords temporal and spiritual , except where

they are positively mentioned , which is frequently the

case. Rut as I do not remember to have seen that any

where asserted by those who have turned their attention

to the antiquities of our constitution , it may possibly be

an unfounded surmise , or at least only applicable to the

earlier period of our parliamentary records.

These grants continued to be made as before , by the

consent indeed of the houses of parliament , but not as

legislative enactments. Most of the few instances where

' Rot. Pari. iii. 6,i. View of Middle Ages, ii. 3io.
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tlit'v appoar amuiii; iIm- s|;ilul<'s arc wlicri' sonir ((Midi-

tioii i> iiniifxcd , or xum- ii'licf (»1 grievances so iiiln-

\v(>\(M willi llicm. lliat iIh>v make part of a now law'.

Ill llic reii^ii ol" llciirv \\\ , tlicv air occasioiiallv insciicd

anions llir staliilcs, llioii^li >lill willioiit any cnaclini;

NNords*. In lliat of Mcniv \ 111 , tlic lonn is rallier more

lei;islalive , anil tliev are said to he enaeled by llie au-

thority of |)arliainenl . tlioni;h the kiiif;;'s name is not

often mentioned till ahout the eonelusion of his lei^n '

;

after which a sense of tiie necessity of expressini; his le-

i;islalive authority seems to have led to its introdui lion

in some part ^>r oilier of the bill^. The lords and com-

mons are soinelimes hoth said to i^rant . hut more fre-

' i4 E. 3. Stat. I. c. ai : this statute is remarkable for a promise of

llu- loi-ds not to assent in future to any charge beyond the old custom,

without assent of the commons in full parliament. Stat, a, same year;

the king promises to lav on no charge but by assent of the lords an<l

commons. i8 E. 3. stat. 2. c. i; the commons grant two-fifteenths of

the commonalty, and two-teiitiis of the cities and boroughs. " F.t en

cas que noire seigneur le roi passe la iner, dc paicr a mcsmes les tems

les quinzisroe et disme del second an , et nemy en autre maiiiere.

Issint que les deuiers de ce levez soient despendus , en les besoignes

a eux nionstez a cest parlement, par avis des grauntz a ce assignez

,

cl que les aides dcla Treiite soient mys en defence de north. " This

is a remarkable jirecedeiil for the usage of ajipropriation , which had

escaped roe, though 1 have elsewhere quoted that in 5 Rich. a. stat.

a. c a et 3. In two or three instances, we find grants of tenths and

fifteenths in the Statutes, without an\ otlicr matter, as 14 E. 3. stat. i.

c. ao; 37 E. 3. stat. i. c. 4-

'7 H.7.C. 11; la H.7. c. la.

' I Cnd oiiK one exception, 5 H. 8. c. 17, which was in the com-

mon form : De it enacted by the king our sovereign lord, and by the

assent , etc.

* In 37 H. a. c. iS, both lords and commons aie -viid l<> grant, and

ihr> pra> ih.il iheir grant " niav be lalihcd and coiilij rned by his
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quently the latter, with the former's assent, as conti-

nued to be the case through the reigns of Elizabeth and
James I. In the first parliament of Charles I, the com-
mons began to omit the name of the lords in the pre-
amble of bills of supply , reciting the grant as if wholly
their own, but in the enacting words adopted the cus-

tomary form of statutes. This, though once remonstrated
against by the upper house, has continued ever since to

be the practice;

The originating power as to taxation was thus indubi-

tably placed in the house of commons ; nor did any con-
troversy arise upon that ground. But they maintained
also that the lords could not make any amendment what-

ever in bills sent up to them for imposing , directly or

indirectly
, a charge upon the people. There seems no

proof that any difference between the two houses on this

score had arisen before the restoration ; and in the con-
vention parliament , the lords made several alterations

in undoubted money-bills , to which the commons did

not object. But in 1661 , the lords having sent down a

bill for paving the streets of Westminster, to which they

desired the concurrence of the commons , the latter, on
reading the bill a first time, " observing that it went to

lay a charge upon the people , and conceiving that it was
a privilege inherent in their house that bills of that na-
ture should be first considered there , " laid it aside , and
caused another to be brought in '. When this was sent

up to the lords, they inserted a clause, to which the

iTiajesty s royftl assent, so to be enacted and autliorised by virtue of
this present ])arliaraent as in such cases heretofore has been ac-

customed. "

Commons' Journals, 24, 29 July. Lords' Journals, 3o July.
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« oiiiMiiiiis (lisiif;roi'(l as contiarv to llicir jiiivilc^cs . Ix-

«'aMsc llu- proplr (mdiioI havr any lax or cliarm' iinposcd

u|iuii llu'in . hut t»rij;iiiall\ l)V the house of comnious. The

lords resolved this assertion ol Ihr (•(iniin(tii> to he agaiusi

the inhereut privih'i^es ol the house ol' peers, and meu-

lioiied one precedent of a siinilai' hill in the i(>ii,Mi ol

Mil \ . and two in thai ol I'li/ahdh . whii h had hei^iiii

wilh iheni. The preseni hill was defeated hv the unwil-

lin;4ne>s ol either pail\ to recede; hut lor a feu years

.liter. lh()iiL;h ihc point in (pieslion was still agitated,

in>lauees o<"em" where the commons sullered amendments

in what were now consiilered as money-hills to pass, and

others where the lords receded from them rather than

<lel"eat the proposed measure. In April iti^i, howcyer,

the lords hayini; reduced the amount of an imposition on

suyar, it was resohed hy the other house, '' That in all

aids i;iv«'n to the kini; hv the commons, the rale or tax

oui;hl not to he altered hy the lords'." This brt)Ughl on

several coiderences h(^lween the houses, wherein the

limits ol the exclusive j^rivilege claimed h\ the commons

well' discussed with consideiahle ahility , and less heal

than in tlii' dispult's concernini; judicature; hut, as I

cannot help thinking, wilh a decided advantage holh as

to precedent and conslilulional analogy on the sirle of

the peers'. If ihe commons, as in early times, had me-

' Tlit-y expressed tlii.s witli slraiif'e latitude in ;i ifSdliitioii some

years after, tiiat all aids and supplies to his uiajestj in parliament are

tite sole gift of the commons. Pari. Hist. looS. As llicy tlid not mean to

deny that the lurds must concur in the bill , much less that they must

pay their quota , this language .serms indefcnsihle.

" Lords' and Commons' Journals, A|)ril 17th and aad, 1679. Pari.

Hist. iv. /j8o n.ilsi'll's IV »•« cilent.s , iii. loi), i(i8
,
^oj)

III .1 p.inipliicl ti\ iiiiij Aiif^lesoa , if I iiii>-l.ikr nnl , tntillrd " Cast-
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rely granted their own money , it would be reasonable

that their house should have , as it claimed to have ,
" a

fundamental right as to the matter, the measure, and

the time." But that the peers, subject to the same bur-

thens as the rest of the community, and possessing no

trifling proportion of the general wealth , should have no

other alternative than to refuse the necessary of the re-

venue , or to have their exact proportion , with all quali-

fications and circumstances attending their grant, pre-

sented to them unalterably by the other house of parlia-

ment , was an anomaly that could hardly rest on any

other ground of defence than such a series of precedents

as establish a constitutional usage ; while , in fact , it

could not be made out that such a pretension was ever

advanced by the commons before the present parlia-

ment. In the short parliament of April 16^0, the lords

having sent down a message , requesting the other house

to give precedency in the business they were about to

matter of supply, it had been highly resented, as an in-

fringement of their privilege , and Mr. Pym was ap-

pointed to represent their complaint at a conference.

Yet even then , in the fervour of that critical period , the

boldest advocate of popular privileges who could have

been selected was content to assert, that the matter of

stated of the Jurisdiction of the House of Lords in point of Imposi-

tions ,
" ifigfi, a vigorops and learned defence of the right of the

lords to^ make alterations in money-bills, it is admitted that they

cannot increase the rates, since that would be to originate a charge

on the people, which they cannot do. But it is even said in the year-

book, 33 H. 6, that if the commons grant tonnage for four years, and

the lords reduce the term to two years, they need not send the

bill down again. This of course could not be supported in modern

times.
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'^ul)si(lv ;iii(l >U|)|tlv (iiiulil lo l)('i;in iii llic lioii>f i>l coin-

inoiis.
'

There seems to be slill less prelexl lor llie great ex-

tension £;ivcn bv the commons to their acknowledged j)ii-

vilege of originating bills of supply. The principle was

well adapted to that earlier period when security against

mis-govenim(Mit could ordv be obtained bv the vigilant

jealousy and UM(()ni|)r(imising firmness of the commons.

They came lo the grant of subsidy with real or feigned

reluctance, as the slij)ulate(l price of redress of giie-

vances. They considered the lords, generally sj)eaking,

as too intimately united with the king's ordinary council

,

which indei'd sat with them, and had j)erhaps , as late

as Edward Ill's time, a deliberate voice. They knew the

influence, or intimidating ascendancy of the peers, over

many of their own members. It may be doubled, in fact

,

whether the lower house shook off, absolutely and per-

manently, all sense of subordination , or at least defe-

rence to the upper, till about the close of the reign of

F.lizabelh. Hut I must confess, that in applving ihe wise

and ancient maxim . that the commons alone can ( in-

jiower the king to levy the j)coj)le's money, to" a private

bill for lighting and cleansing a certain town , or culling

dikes in a fen , lo local and limited assessments for local

benefit , as to which the crown has no manner of inte-

rest, nor has any thing to do with the collection , there

was more disposition shown to make encroachments,

than to guard against those of others. They began soon

after the revolution to introduce a still more extraordi-

nary construction of their privih ge . not receiving from

ibf hoiiM' 111 lords anv bill wliic li iinj)oscs a pecuniai'v

' Pari. Hist. ii. 5H3.



i66 THE CONSTITUTIONAL HISTORY OF ENGLAND.

penally on offenders, nor permilting ihem to alter ihe

application of such as have been imposed below. '

These restrictions upon the other house of parliamenl,

however, are now become , in their own estimation , the

standing privileges of the commons. Several instances

have occurred during the last century, though not , I be-

lieve, very lately, when bills , chiefly of a private nature,

have been unanimously rejected, and even thrown over

the table by the speaker, because they contained some

provision , in which the lords had trespassed upon these

alleged rights'". They are, as may be supposed, very

differently regarded in the neighbouring chamber. The
lords have never acknowledged any further privilege than

that of originating bills of supply. But the good sense of

both parlies , and of an enlightened nation , who must

witness and judge of their disputes , as well as the natural

' Tlie prjiiciples laid down by Hatsell are : i. Tliat In bills of sup-

ply, the lords can make no alteration but to correct verbal mistakes :

2. That in bills, not of absolute supply, yet imposing burthens , as

turnpike acts, etc., the lords cannot alter the quantum of the toll , the

persons to manage it, etc.; but in other clauses they may make
amendments; 3. That where a charge may indirectly be thrown on

the people by a bill , the commons object to the lords making amend-

ments : 4- That the lords cannot insert pecuniary ])enaUies in a bill
,

or alter those inserted by the commons, iii. 137. He seems to boast

that the lords during the last century have very faintly opposed the

claim of the commons. But surely they have sometimes done so in

practice by returning a money-bill , or what the lower house call one ,

amended ; and the commons have had recourse to the evasion of

throwing out such bill , and bringing in another with the amend-

ments inserted in it ; which does not look very triumphant.

'The last instance mentioned by Hatsell is in 1790, when the

lords had amended a bill for regulating Warwick gaol by changing

the rate lobe imposed from the land owners to the occupiers, iii.

i3r. 1 am not at present aware of any subsequent case, but jalher

suspect that such might l)c found.
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ilt'siic «»1' tlif i;(>\(inin('ii! Ist |)ifV(Mil in the (Uilxt any

allorcatioii that musl iiupt'de iUv course ol ils imasurcs,

have reiulered this little jealousy uuproduclive of those

animosities which it seemed so happily contrived to excite.

The one house, without aduiilliui; the alleged privilege,

has generally heen cautious not to give a pretext (or

eagerly asserting it ^ and the other, on the tiilling occa-

sions where it has seemed . jtt rha|» uninlrntionallv, to

i)e infringed , has ct)mnionl\ resortetl to the moderate

course of passing a iVesh hill to the same ellect , alter sa-

tisfying its dignity hy rejecting the first.

It may not be improper to choose the present occasion

for a simimary view of the constitution of hoth houses of

parliament under the lines of Tudor and Stuart. Of their

earlier history the reader may find a hrief. and not, I

helieve. very incorrect account in a wcuk to which this

is a kind of sequel.

The number of temporal lords summoned hy writ lo

the parliaments of the house of Plantagenet was exceed-

ingly varioiis. nor was anv thing nutre common in the

fourteenth century than to omit those who had |)reyiously

sat in person , and still more their descendants. They

were rather less numerous for this reason , under the line

of Lancaster, when the practice of summoning those who

were not hereditary peers did not so much prevail as in

the preceding reigns. I iflv-three names , however, ap-

pear in the parliament of i
f

">

| . lh<' last held before the

commencement of the great contest between York and

Lancaster. In this troublous period of above ihirlv years,

if the whole reign of Kdward i\ is to be included, the

chiefs of many powerful families lost lln ir lives in the

field or on the scalTold - and their honours perished with

ilu^m bv attainder. \e\v families, adlurcnls of the viclo-
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rious party, rose in their place , and sometimes an at-

tainder was reversed by favour, so that the peers of

Edward's reign were not much fewer than the number I

have mentioned. Henry MI summoned but twenty-nine

to his first parHament, including some whose attainder

had never been judicially reversed •, a plain act of violence,

like his previous usurpation of the crown. In his subse-

quent parliaments , the peerage was increased by fresh

creations , but never much exceeded forty. The greatest

number summoned by Henry YIII was fifty-one , which

continued to be nearly the average in the two next reigns,

and was very little augmented by Elizabeth. James , in his

thoughtless profusion of favour, made so many new crea-

tions, that eighty-two peers sat in his first parliament,

and ninety-six in his latest. From a similar facility in

granting so cheap a reward of service , and in some

measure perhaps from the policy of counteracting a spirit

of opposition to the court , which many of the lords had

begun to manifest , Charles called no less than one hun-

dred and seventeen peers to the parliament of 1628 , and

one hundred and nineteen to that of November iG/jo.

Many of these honours were sold by both these princes

;

a disgraceful and dangerous practice , unheard of in

earlier times , by which the princely peerage of England

might have been gradually levelled with the herd of

foreign nobility. This, however, has rarely been sus-

pected since the restoration. In the parliament of 1661

,

we find one hundred and thirty-nine lords summoned.

The spiritual lords , who , though forming another

estate of parliament , have always been so united with

the temporality that the suffrages of both upon every

question are told indistinctly and numerically, composed

in general , before the reformation , a majority of the
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iijiprr liiuisr; ilioiiuli lIuTc \v;is lai' luoro irrcgulurilv in

iIm' summi>iis('s ot tilt" niidcd ahliots and priors than in

lliosc 1.
1'

llu' liarons. Uul l)v l\\v Mi\rciu\vr and (li^s()lnlinn

of lIu' nionast»'iii'> , alionl lliiilv-si\ Aolr^ ol the clergy,

on an average, were uillidiawn IVom llic parlianuMil ; a

loss ill coinpcnsalfd to llicni l)v llic cioalion of five new

lii'-lioprickv. riiu>. llif nnniht r olllif It'inpoial pi-crs Ixiii^

continually auiinniilcd . wliilc llial of the prelates was

confined to Iwentv-six , the direct influence ol'llie churrli

on the leiiislalure has hecome comparalively small ; and

that of the ( rown . which, hv the pernicious system ol

translations and other means, is generally powerful with

the episco|)al hench . has, in this respect at least , under-

gone some (liminnridn. Il i> easy to |)erc('iye IVom ihis

view of the case , that the destiuction of the monasleiics,

as they then stood, was looked U|)on as an indisjx'iisahle

preliminary to the reformation , no peaceahle elVorts to-

wards which could have hecn elfeclual , without altering;

the relative proportions of the sjiiritual and temj)oial

aristocracy.

The house of lords, during this period of the sixteenth

and seventeenth centuries, were not supine in rendering

their collective and indiyidual rights independent of the

crown, ll hccame a fundamental principle, according,

indeed , to ancient authority, though not strictly ohseiyed

in ruder times, that every peer of full age is entitled to

his writ of summons at the heginning of a parliament .

and that the house will not jM'oceed on husiness, il ,inv

one is denied it '. The privilege of voting hy proxy, which

• See the case of tlie earl of Arunrlcl in jiailiaiiieiit of ifiafi. In

one in.'^tance the liouse took notice tlial a "rit of siiniinons had hern

issned to the earl of Mulprave , lie heing under age , and addressed

the king thai he uoiiid he pleasefl to he sparing j)f writs of this na-
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was originally by special permission of the king , became
absolute , though subject to such limitations as the house

itself may impose. The writ of summons , which , as I have

observed , had in earlier ages , if usage is to determine

that which can rest on nothing but usage
,
given only a

right of sitting in the parliament for which it issued , was

held , about the end of Elizabeth's reign , by a construction

founded on later usage , to convey an inheritable peerage,

which was afterwards adjudged to descend upon heirs ge-

neral , female as well as male •, an extension which some-

times raises intricate questions of descent , and though no

materially bad consequences have flowed from it , is per-

haps one of the blemishes in the constitution of parliament.

Doubts whether a peerage could be surrendered to the

king, and whether a territorial honour, of which hardly

any remain , could be alienated along with the land on

which it depended , were determined in the manner most

favourable to the dignity of the aristocracy. They obtained

also an important privilege , first of recording their dis-

sent in the journals of the house, and afterwards of in-

serting the grounds of it. Instances of the former occur

not unfrequently at the period of the reformation , but

the latter practice was little known before the long par-

liament. A right that Cato or Phocion would have prized,

though it may sometimes have been frivolously or fac-

tiously exercised

!

The house of commons , from the earliest records of

its regular existence in the 23d year of Edward I , con-

sisted of seventy-four knights, or representatives from all

the counties of England , except Chester, Durham, and

ture for the future. 10 Oct. 1(167. The king made an excuse that he

tjid not know the earl was much under age , and would be careful for

the future. 9.9 Oct.
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MminioiUli . .111(1 ol a varyini; iiumlxM- dI' (lc|mli(*s lioiu

llu* (•ili«'s and l)()niuj;lis. somotimcs in llic carlicsl pci-iod

ol icjtirsi'iilation ainoiiiiliiii; to as many as two liuiidrcd

ami sixty; sometimes, liv ihc n('t;li^(Mic<> oi- |>ailialilv ol

till' >licriirs in omitting; places thai liad rormcrly rclnnicd

nunibcrs , to not nioic than two-lliirds ol thai niimhcr.

New boroughs, howcvor , as hring t^iown into iin|)oi-

lance , or from some piivatc motive , ac(|uiicd the Iran-

clusc ordoction : and at the accession of Hcniy \ 111 \\v.

find two hundred and Iwenty-four citizens and burgesses

from one hundred and eleven towns , London sendinj^

four , none of which have since intermitted thcii" pri-

vilege.

1 inu>t so far concni with those whose general princi-

ples as to tiie theorv ol parlianieiitarv relorm leave me far

behind , as lo profess mv ojiiiiioii . that the change which

appears to have taken place in the English governmeiil

towards ihe end of the thirteenth century was founded

upon the maxim , that all who possessed landed or move-

able properly ought , as freemen , to be bound by no laws

,

and especiallv by no taxation , lo v.bicb they bad not

consented through their representatives. If we look at

the constituents of a house of commons luider I'dward 1

or Kdward HI . and consider llu- stale of landed lennres

and of commerce at that period . we shall j>erceive that ,

excepting women . who have generallv been sujiposcd

capable of no political right hut liial of reigning , almost

every one who contributed lowaicls the tenths and (if-

leenths granted by the parliament might have exercised

ihe franchise of voting for those who sat in it. Admitting

that in corporate boroughs ibc franchise may have been

usuallv vested in the fre«men rather than the inhabitants ,

vet this distinction, so important in later ages, was of
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little consequence at a time when all traders , that is all

who possessed any moveable property worth assessing
,

belonged to the former class. I do not pretend that no

one was contributory to a subsidy, who did not possess a

vote ^ but that the far greater portion was levied on those

who , as freeholders or burgesses , were reckoned in

law to have been consenting to its imposition. It would be

difficult
,
probably , to name any town of the least con-

sideration , in the fourteenth and fifteenth centuries
,

which did not , at some time or other , return members

to parliament. This is so much the case , that if, in

running our eyes along the map , we find any sea-port
,

as Sunderland or Falmouth , or any inland town , as

Leeds or Birmingham , which has never enjoyed the

elective franchise , we may conclude at once , that it

has emerged from obscurity since the reign of Henry VIII.

Though no considerable town , I believe , was inten-

tionally left out , except by the sheriffs' partiality , it is

not to be supposed that all boroughs that made returns

were considerable. Several that are currently said to be

decayed were never much better than at present. Some

of these were the ancient demesne of the crown , the te-

nants of which not being suitors to the county-courts
,

nor voting in the election of knights for the shire , were
,

still on the same principle of consent to public burthens
,

called upon to send their own representatives. Others

received the privilege along with their charter of incor-

poration , in the hope that they would thrive more than

proved to be the event •, and possibly , even in such early

times , the idea of obtaining influence in the commons

through the votes of their burgesses might sometimes sug-

gest itself.

That amidst all this care to secure the positive right of
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roprcsciitation so litlh- provision should Iiavc hccn ni.idc

as Jo its rclalivr t'liiciciicv, thai the hii^h-hoi n and opu-

l(Mil j^cntrv >hoid(l have hccii so vastly oMl-iHiinhciud hy

pcddliiii; Iradt Is . (hat the same iitimhcr of two should

have hrcu dccnu-il sidriclciil lor tin- coiinlios oi" York and
lUitland . lor Tjiistol and datton . arc l.icts more easy to

wonder at than to explain: I'or though tlu' total ignorance

of the j^overnnienl as to the relative population might
be perhaps a sulfirient reason for not niakini; an attcnipl

at ecpiali/.ation , yet if the repiesentation had Ixm'mi lonndcd

on any thing like a nnnn rical pi inciplc . there would
have heen no diffienlty in reducing it to the iJioportion

lurnished hy the hooks of suhsidy lor each county and
borough . or at least in a rude approximation towards a

more rational distrihulion.

Hein-y \ III gave a reniarkaJjle proof that no part of the

kingdom , subject to the English laws and parliamentary

burthens, ought to \yant its representation
, by extending

the right of election to the whole of AVales. the counties

of (.hester and Monmouth . and even the towns of ik^rwick

and Calais. It might be possible to trace the reason

,

thou^b I have never met with any, why the count v of

Durham \yas passed over. The attachment of those north-

ern parts to popery seems as likely as any other. Thirlv-

three were tluis added tothe (;ommons. Edward \ I created

fourteen boroughs, and restored ten that had disused

their privilege. Mary added twenty-one, F.li/abelh sixty,

and James twenty-seven members. '

These accessions to the popular elianilxM- of parlia-

' It is doiihted l)y .Mr. Merewcthcr (ur^nc/it/o) wlietlier Edwarfl

and Mary created s<i many new bnr<iuglis as appears; hecnusc the

returns under Heiir\ Nil and Henrv \'I1I .ire lo>t. But the motive
operated more strongly in tlie later reigns West I/OoeCase. 80.

HI. 18
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ment after the reign of Henry Mil were by no means

derived from a popular principle , such as had influenced

its earlier constitution. We may account perhaps on this

ground for the writs addressed to a very few towns , such

as Westminster. But the design of that great influx of

new memhers from petty boroughs, which began in the

short reigns of Edward and Mary, and continued under

Elizabeth , must have been to secure the authority of

government, especially in the successive revolutions of

religion. Five towns only in Cornwall made returns at

the accession of Edward YI; twenty-one at the death of

Elizabeth. It will not be pretended that the wretched

villages , which corruption and perjury still hardly keep

from famine , were seats of commerce and industry

in the sixteenth century. But the county of Cornwall

was more immediately subject to a coercive influence
,

through the indefinite and oppressive jurisdiction of the

stannary-court. Similar motives , if we could discover

the secrets of those governments , doubtless operated in

most other cases. A slight difficulty seems to have been

raised , in 1 563 , about the introduction of representa-

tives from eight new boroughs at once by charters from

the crown , but soon waved , with the complaisance

usual in those times. Many of the towns which had aban-

doned their privilege at a time when they were com-

pelled to the payment of daily wages to their members

during the session were now desirous of recovering it

,

when that burthen had ceased and the franchise had be-

come valuable. And the house , out of favour to popular

rights , laid it down in the reign of James I as a principle
,

that every town , which has at any time returned mem-
bers to parliament , is entitled to a writ as a matter of

course. The speaker accordingly issued writs to Hertford

,
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I'lMulVrt . ll(li('>l('r . and xinic ollici' |tlar('s , on tliclr

petition. IIm' restorations of boroui^lis in this manner,
down to idji . are fifteen in numhei". Hut tlu)ni;li the

(h)etiiiu' that an elective rii;ht cannot he lost hy disuse

is still cuiK lit in jiarlianicnt . none of the very numerous

horoui;hs \vhi( h have ceased to enjoy that franchise since

the (lavs of the three first I'.dwards have from the resto-

ration downwards made any atteni|>l at retrieving it; nor

is it hy any means likely thai they would he successful in

llu' aj>|)li(ation. Charles! , whose temper inspired him

rather with a systematic abhorrence of parliaments than

with any notion of managing them by influence, created

no new boroughs. The right indeed would ecrtainlv have

been disputed, however frerpieiillv cxeicised. In lihi

the county and ( itv of Durham , which had strangely

been unr(^presented to so late an (era, were raised by

act of parliament to the privileges of their fellow-sub-

jects '. About the same time a charter Was granted to

the town of >iewark. enabling it to return two burgesses.

It passed with some little objection at the time ; but four

years afterwards , after tw o debates , it was carried on

the question , 19. a to ^H , that by virtue of the charter

granted to the town of Newark, it hath right to send

burgesses to serve in parliament ^. .Notwithstanding this

apparent recognition of the king's prerogative to summon

burgesses from a town not j)reviously represented , no

later instance of its exercise has occurred; and it would

unquestionablv have been resisted by the commons , not,

as is vulgarly sujiposed . because the act of union with

Scotland has limited the English members to 5i3 , which

' a5 Car. a. c. «> A hill had passed the commons in i6a4 for the

same effect , but failed throuj^h the dissolution.

' Journals, ifith Feh. and 20th M.irrh, il\yf>--.
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is not the case , but upon the broad maxims of exclusive

privilege in matters relating to their own body, which the

house was become powerful enough to assert against the

crown.

It is doubtless a problem of no inconsiderable diffi-

culty to determine , with perfect exactness, by what class

of persons the electoral franchise in ancient boroughs was

originally possessed
^
yet not perhaps so much so as the

carelessness of some , and the artifices of others , have

caused it to appear. The different opinions on this con-

troverted question may be reduced to the four following

theses, i. The original right as enjoyed by boroughs re-

presented in the parliaments of Edward J, and all of

later creation , where one of a different nature has not

been expressed in the charter from which they derive the

privilege , was in the inhabitants householders resident

in the borough , and paying scot and lot , by those words

including local rates, and probably general taxes. 1. The

right sprung from the tenure of certain freehold lands or

burgages within the borough , and did not belong to anv

but such tenants. 3. It was derived from charters of in-

corporation , and belonged to the community or freemen

of the corporate body. l\. It did not extend to the genera-

lity of freemen , but was limited to the governing part, or

municipal magistracy. The actual right of election , as

fixed by determinations of the house of commons before

ii'j'i, and by committees under the Grenville act since,

is variously grounded upon some of these four principal

rules, each of which has been subject to subordinate

modifications, which produce still more complication and

irregularity.

Of these propositions, the first was laid down by a

celebrated committee of the house of commons in 1624,
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llic (liiiirinaii wlifrcol' was s('r'|t';ml ( "ilanvillc , and llic

iii{M;il)i'r> . as ajiju-ais by tlu' list in llic jouiiials , the most

t'liiiiiriil nicii . in rcspccl of lt'i,'al and coiislilulumal

kiinw lc(li;c llial were cvoi' uiiih'd in such a luuly. ll is

• ailed l)v ihrin (lie rommon-law li^dit , and llial which

(»Ui;hl always lo ohtaiii . wlicic |iics( riplivc usage to the

coiitrarv ramiot he show 11. \\\\[ il has mcl with very lillle

favour fioni the house of coinnioiis since the restoration.

I'ho second has the aulhorilv of hird lloll in the case of

\>hhv and \\ hile . and of some other hiwyers, who

li.ive Im ned their allenlion lo the suhjecl. It countenances

what is eaUed the ri^lil of hurgage tenure; the electors

in horoui;h> ol this descriplion heini; such as hold hur-

gages , or ancient tenements, within liie borough. Tho

next theory, which attaches the priniarv franchise to the

freemen ol cor|M)ralions , has, on the whole, been most

received in modi in limes, if we look cither at the de-

cisions oi' the jtrojK r tribunal . or the current doctrine of

law vers. The last proposition is that of Dr. Rrady, who in

a liealise of boroughs, written lo serve the |)urposes of

.lanle^ II . thnngh not published till after the revolution,

endeavoured to settle all elective rights on the narrowest

and least j)o|)ular basis. This work gained some credit

,

which its perspicuity and acuteness would deserve , if

these were not disgraced bv a perverse sophistry ami sup-

pression of ti'uth.

ll does not a|)pear at all probable, that such varying

and indelinile usages, as we find in our present repre-

-entalion of !)oroughs . could have begun simultaneously,

when thev were hrst called to parliament by Kdward I

and \\\< two ne\t descendants. There would have been

what niav be lairlv railed a common-law right, even

were we lo admit that some variation from it may, at
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the very commencement , have occurred in particular

places. The earliest writ of summons directed the she-

riff to make a return from every horough within his ju-

risdiction , without any limitation to such as had ohtained

charters , nor any rule as to the electoral hody. Charters

,

in fact , incorporating towns seem to have heen by no

means common in the thirteenth and fourteenth centu-

ries 5 and though they grew more frequent afterwards

,

yet the first that gave expressly a right of returning

memhers to parliament was that of Wenlock under

Edward IV. These charters , it has heen contended
,

were incorporations of the inhabitants , and gave no

power either to exclude any of them, or to admit non-

resident strangers , according to the practice of later

ages. But however this may be , it is an undeniable truth

,

that the word burgess (burgensis) , long before the elec-

tive franchise , or the character of a corporation existed

,

meant literally the free inhabitant householder of a bo-

rough. We may, I believe, reject with confidence what

I have reckoned as the third proposition 5 namely , that

the elective franchise belonged , as of common right , to

the freemen of corporations ; and still more that of Brady,

which few would be found to support at the present day.

There can , I should conceive , be little pretence for

affecting to doubt , that the burgesses of Domesday-book

,

of the various early records cited by Madox and others

,

and of the writs of summons to Edward's parliament

,

were inhabitants of tenements within the borough. But

it may remain to be proved , that any were entitled to

the privileges or rank of burgesses who held less than

an estate of freehold in their possessions. The burgage-

tenure , of which we read in Littleton , was evidently

freehold; and it is not to be assumed that the lessees of
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(Iw t'lliiiL;^ Idi' ;i In III til v(Mi>. \\1his(> iiilcicsl, ill ( oii-

lfiii[il;iti(>ii III liiu , is (;ii\ iiilrrini- lo a licclHild , wcic

looked ii[i(iii its sudiciciillv doiiiicilcd williiii llic horou^li

to ohi.iiii llii' ,i|i|irlliilioii ol Ixirgesses. Il ;i|i|i<',iis li oiu

Doim-xlav . dial llic Imi ;;('ssi's , loni; licloii-aiiv iruoipo-

ralioii . lu'ld laii(l> in coinmon l)i'loiii;iii|; lo tlicir town;

llicv liad also llitir miild or iiiiii kct-housc, and were en-

til led ill sonu' |)lafcs lo tolls and <'.nsloius. These perma-

nent lif^lits seem nalnrally reslraiiied to lliose who j)os-

sessed an ahsolule |)ro[>ei tv in the >oil. I here can snrcly

he no <|neslioii as to mere leiianis at will , liahlc lo he re-

moved Irom their oeeupation at the j)lea>iire ol llie lord*,

and il is jierlia|is nmieeessarv to mention , thai the te-

iiancN Irom \tMi to year, so nsnal al jiresenl, is of very

reeenl introdnetion. As to estates lor a term of years,

evrn of eoii>iderahle duration, they were prohahly not

micommoii in the lime of Edward I, yet far out-number-

ed . as 1 should eonecive, by those of a freehold nature.

NN hether these lessees were contributory to the ancient

local burthens of seot and lot , as well as to the tallages

exacted hv llic kiiiu . and Icnilis allei wards imjiosed by

parliament in respect ol moveable estate, it seems not

easy to determine; but if [\\v\ were so, as appears more

probable, il was iiol only conxmaiil lo llic priiieiple. ihat

no Ireeman should be liable lo taxation without the con-

sent of his r<'prescntatives, to i;lve them a share in the

general privilet^c of the boroui;h , but il may be inferred

with suiricient evidence from several records, that the

piiyilei;e and the burthen were absolulelv commensurate;

men having; been specially discliarijed from contributing

lo tallages, because llicy did iio! participate in the liber-

lies of the horoui^h . and others beiiii; expressly declared

• abject lo those impositions , as the condition of their
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being admitted to the rights of burgesses '. It might,

however, be conjectured, that a difference of usage be-

tween those boroughs , where the ancient exclusive rights

of burgage tenants were maintained , and those where

the equitable claim of taxable inhabitants possessing only

a chattel interest received attention , might ultimately

produce those very opposite species of franchise , which

we find in the scot and lot boroughs , and in those of

burgage tenure. If the franchise , as we now denominate

it
,
passed in the thirteenth century for a burthen , sub-

jecting the elector to bear his part in the payment of

wages to the representative, the above conjecture will be

equally applicable , by changing the words right and claim

into liability. '^

It was according to the natural course of things , that

the mayors or bailiffs, as returning officers, with some

of the principal burgesses , especially where incorpora-

ting charters had given them a pre-eminence , would take

to themselves the advantage of serving a courtier, or

neighbouring gentleman , by returniug him to parlia-

' Madox Firma Burgi
, p. 270, et post.

^ The popular character of the elective fraDchlse in early times has

been maintained by two writers of considerable research and ability;

Mr. Luders , Reports of Election Cases , and Mr. Merewether, in his

Sketch of the History of Boroughs , and Report of the West Looe

Case. The former writer has the following observations, vol. i. p.

99. "The ancient history of boroughs does not confirm the opinion

above referred to, which lord chief justice Holt delivered in the case

of Ashby v. White; viz. that inhabitants not incorporated cannot

send members to parliament but by j)rcscription. For there is good

reason to believe, that the elections in boroughs were in the begin-

ning of representation popular; yet in the reign of Edward I there

were not perhaps thirty corporations in the kingdom. Who thea

elected the members of boroughs not incorporated? Plainly the inha-

bitants, or burghers [ according to their tenure or situation
] , for at
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nu'iil . and virluallv txcliidf (lie ^cnrral class of electors ,

iiidinVirnl tt) |)iil)lic maltrrs, and uitlioul a susplt ion

llial llieir iudiviilual suUVa^i's could cvi-r he worlli pur-

chase. Il is certain, tiiat a stal in llic conunous was an

object of ainhilion in the llnie of I'dward 1\ , and 1 have

little douht that it was so in many instances much sooner.

r>ul there existed not the means ol that spleuflid corrup-

tion \vlii( h has emulated the Oassi and Luculli of Rome.

Kven so late as 1^71, Thomas Long, a mcmher for

AVcsthurv, confessed that he had j^iven lour pounds to

llie niavor and another person for his return. The elec-

tions were thus ijenerallv managed , not olten jierhaps

hv absolute hrihery , but through the inlluence of the

government , and of the neighbouring aristocracy •, and

while the freemen of the corporation , or resident house-

holders, were frequently permitted, for the sake of

form , to concur in the election , there were many places

where the smaller part of the municipal body, by what-

ever names distinguished , acquired a sort of prescriptive

right ihi ough a usage , of which it was too late to show

the commencement. '

that time everv inhabit.mt of a borough was called a burgess; and

Hobart refers to this usage in support of bis opinion in the case of

Duugannon. The manner in which they exercised this right was the

.same as that in which the inhabitants of a town, at this <lay, bold a

right of common, or other sucli privilege, which many possess who

arc not incorporated." The words in brackets, wbich are not in the

jiriuted edition , are inserted by the author himself in a copy be-

queathed to the Inner Temple library. Tbe remainder of Mr. Luders's

note, though too long for this place, is very good , and successfully

repels tbe corporate theory.

' Tbe following passage from Vowell's treatise , on the order of the

p.irliament, published in i 37 1 , and rejirintcd in Holingshed's Chro-

nicles of Ireland (vi. 345), seems to indicate, that at lea.st in practice,

the election was in the princi]>al or governing body of the corpora-
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It was perceived

, however, by the assertors of the po-

pular cause under James I that , by this narrowing of the

electoral franchise, many boroughs were subjected to the

influence of the privy-council , which , by restoring the

tion. "The slieriff of every county having received his writ, ought
forthwith to send his precepts and summons to the mayors , bailiffs

,

and head officers of every city, town corporate, borough, and such
places as have been accustomed to send burgesses within his county,
that they do choose and elect among themselves two citizens for every
city, and two burgesses for every borough, according to their old
custom and usage. And these head officers ought then to assemble
themselves , and the aldermen and common council of every city or town;
and to make choice among themselves of two able and sufficient men
.of every city or town , to serve for and in the said parliament."

Now, if these expressions are accurate, it certainly seems that, at

this period, the great body of freemen or inhabitants were not par-

taliers in the exercise of their franchise. And the following passage

,

if the reader will turn to it, wherein Vowell adverts to the form of

a county election , is so differently worded in respect to the election

by the freeholders at large, that we may fairly put a literal construc-

tion upon the former. In point of fact , I have little doubt that elec-

tions in boroughs were for the most part very closely managed in

the sixteenth century, and probably much earlier. This, however,
will not by any means decide the question of right. For we know
that in the reigns of Henry IV and Henry V returns for the great

county of York were made by the proxies of a few peers, and a few
knights ; and there is a still more anomalous case in the reign of
Elizabeth, when a lady Packington sealed the indenture for the

county of Worcester. Carew's Hist, of Elections, part ii. p. 282.

But no one would pretend that the right of election was in these per-

sons, or supposed by any human being to be so.

The difficulty to be got over by those who defend the modern
decisions of committees is this. We know that in the reign of Ed-
ward I more than one hundred boroughs made returns to the writ.

If most of these were not incorporated, nor had any aldermen, capital

burgesses and so forth, by whom were the elections made .^ Surely
by the freeholders, or other inhabitants. And if they were so made
in the reign of Edward I how has the franchise been restrained after-

wards ?
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liinisrlutltlcis lo lluir Ici^illiniitc rii;lits , would slniii;llnii

I 111' iuk'iTsts of the coiuitiv. Ilciice lord Coke lays il

down ill his fourlli iiisliluk', thai ^ il ihc kinf; newly

iiu'orporate an ancient horoui^h , Avhich hoforo sent hur-

{^esses to parliament, and ^ranlclh ihal certain selected

burgesses shall make election of the huii^M-ssi'S of |)aiTia-

ment . where all the huri,'esses elected hcfore , this char-

ter laktlh not awav the elcclion of the other burgesses.

And so , if a city or horoui;h hath power lo make ordi-

nances, they cannot make an ordinance that a less mem-
ber shall elect burgesses for the parliament than made

the election before j for free elections of members of the

hi;;h court of parliament are pro bono publico, and not

to he compaied to other cases of election of mayors,

baililVs. etc. of corporations '.
" He adds , howeycr, " by

original grant or by custom , a seh^cled number of bur-

gesses may (deet and hind the residue. " This restriction

was admiltcd hv ihe conuniltee oyer which dlanville

jiresided in i()> p. Hut both they and lord Coke believc^d

the representation of boroughs to he from a date before

what is called legal memory, that is, the accession of

ivicbard I. It is not easy to reconcile their j)rineiple , that

an elective right once subsisting could not be linuled by

any thing short of immemorial prescription , with some

of their own dclermlnalions , and still less w ilh those

which haye subsequently occurred, in favour of a res-

trained right of sulfrage. There seems, on the whole,

great reason to be of opinion that wheie a h()rough is so

ancient as to have sent members lo parliament before any

Inst. 48. Glanville, p. 53. 66. Tliat no private agreement, or l»}-

1.1W of tlic borough , can restrain tlie riglit of election, is laid down in

the same hook, p. 17.

' G!an\ille's lusc uf UlctciiiiigK, p. J J.
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charter of incorporation proved, or reasonably presumed
to have been granted , or where the word burgensis is

nsed without any thing to restrain its meaning in an an-
cient charter, the right of election ought to have been
acknowledged either in the resident householders

,
pay-

ing general and local taxes , or in such of them as pos-

sessed an estate of freehold within the borough. And
whatever may have been the primary meaning of the

word burgess , it appears consonant to the popular spirit

of the English constitution
, that , after the possessors of

leasehold interest became so numerous and opulent , as

to bear a very large share in the public burthens , they

should have enjoyed commensurate privileges; and that

the resolution of Mr. Glanville's committee in favour of

what they called the common-law right should have been
far more uniformly received , and more consistently

acted upon , not merely as agreeable to modern theories

of liberty
, from which some have intimated it to have

sprung , but as grounded on the primitive spirit and in-

tention of the law of parliament.

In the reign of Charles IT the house of commons seems
to have become less favourable to this species of fran-

chise. But after the revolution , when the struggle of

parties was renewed every three years throughout the

kingdom, the right of election came more continually

into question
, and was treated with the grossest partia-

lity by the house , as subordinate to the main interests

of the rival factions. Contrary determinations , for the

sole purpose of serving these interests , as each grew in

its turn more powerful , frequently occurred ; and at this

time the ancient right of resident householders seems to

have grown into disrepute, and given way to that of
corporations, sometimes at large, sometimes only in a
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liinitrtl and Nrrv>inall iiumhrr. A sliiihl check was iin-

|to>cil (HI tills xandaloUN and svslcinalic Injuslicc bv llic

acl •»,
(

"i . ii. c. •», , Nvliicli lenders the last deleiminalion

of tlie house of commons conclusive as to the rif^hl ol

eh'clittn '. I'ul this enactmenl confirmed nianv (h'( ision^

that cannot he reconcih'd with anv scnsihh- rule. The

same ini(|uil\ conlinucd lo |tMvail in eases beyond its

pale; the tall of sir Hoheil N\ alpoK' from power was

reckoned to he settled, when there a|>peaie(l a small nia-

piritv ai^ainsl him on the rmhl ol election at (.hippen-

ham . a qvieslion not veiv louicallv connecled with (he

merits of his administration ; and the house would lo

this dav have i;one on trampling on the franchises of

llieir constituents, if a statute had not been passed

through the authority and elorpicnce of Mr. (irenville .

which has justly been known by bis name. I shall not

enumerate the particular provisions of this excellent law .

which . in point of lime . does not fall within the jieriod

of mv j)rcsen{ woik; it is generally acknowledged , that.

by transferring the judicature in ;dl cases of controverted

elections, from the house to a sworn committee of fifteen

members, the reproach of jKirliality has been a good deal

lightened, though not perhaps effaced.

' Tliis cl.mse in an act imposing severe jx-nalties on liril)eiy was in-

serted In- tlie liotise of lords with the insidious desifjn of causing tlie

rejeciion of the wliole bill, if the commons, as might he expected
,

should resent such an interference w ith their privileges. The ministry-

.iccordinglv endeavoured lo excite this sentiment ; hut those who had

introduced the bill very wisely thought it better to sacriGce a point

of dignitv, rather than lose so important a statute. It was, however,

only carried by two voices to agree with the amendment. Pari. Hist,

viii. 754.
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GHAPTEFl XIV.

THE REIGN OF JAMES II.

Designs of the King. — Parliament of i685. — King's Intention to

repeal the Test Act. — Deceived as to the Dispositions of his Sub-

jects. — Prorogation of Parliament. — Dispensing Power confirmed

hy the Judges. — Ecclesiastical Commission. — King's Scheme of

establishing Popery. — Dismissal of Lord Rochester. — Prince of

Orange alarmed. — Plan of setting the Princess aside. — Rejected

by the King. — Overtures of the Malecontents to Prince of Orange.

— Delaration for Liberty of Conscience. — Addresses in favour of

it. — New modelHng of the Corporations. — Affair of Magdalen

College. — Infatuation of the King. — His Coldness towards Louis.

— Invitation signed to the Prince of Orange. — Birth of Prince of

Wales. — Justice and Necessity of the Revolution. — Favourable

Circumstances attending it. — Its salutary Consequences. — Pro-

ceedings of the Convention — ended by the Elevation of William

and Mary to the Throne.

1 HE great question that has been brought forward at

the end of the last chapter, concerning the right and

usage of election in boroughs , was perhaps of less prac-

tical importance in the reign of Charles the Second , than

we might at first imagine , or than it might become in

the present age. Whoever might be the legal electors , it

is undoubted that a great preponderance was virtually

lodged in the select body of corporations. It was the

knowledge of this that produced the corporation act soon

after the restoration, to exclude the presbyterians, and

the more violent measures of quo warranto , at the end

of Charles's reign. If by placing creatures of the court

in municipal offices, or by inlimidating the former cor-

porators through apprehensions of forfeiting their com-
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niiuj properly and liicialive pilviU'i^es , what was called a

Idval parliament could he procured , the husincss ol ^o

Ycrnnient, holh as to supply and enactment or repeal ol'

laws , would he canlt'd on lai' more smoothly, and with

less scandal , than hy iheir enlii'c disuse, lew of those

who assumed the name ol lories \\ ere pre|)ared to sacri-

lice llie ancieni riindamenlai lorms ol the coiislilulion.

They thought it tcpially necessaiy that a parliannnl

should exist, and that it should haye no will of its own,

or none at least except for the preseryalion of that as-

cendancy of the estahlished relii;ion , which eyen their

loyalty would not consent to surrender.

It is not easy to determine whether .Tames Jl had jc-

xilyed lo comjdete his schemes of arhiliary government,

hy settini; asidi- eyen the nominal concurrence of the two

houses of parliament in lei;i>latiye enactments, and esjie-

cially in hxyini:; money on his suhjects. Lord Halifax had

giyen him much ollence towards the close of the late

reii^n , and was considered Irom thenceforth as a man
unfit to he employed, because in the cabinet, on a (pies-

lion . whelher ihe jieople of New England should be

ruled in future hy an assembly, or by the absolute plea-

sure of the crown , he had spoken very freely against

unlimited monarchy', .lames indeed could hardly ayoid

perceiying that the constant ac(juiescence of an English

house of commons in the measures jjioposed to it, a res-

jM'cll'ul ah>linence from all intermeddling with the ad-

ministiation of alVairs. could neyer he relied n|)on or

obtained at all , without much of that dexterous manage-

ment and influence %vhicb he thought it both unworthy

and impolite to extort. It seems clearly that he had deter-

' Vit\ , Apj)tMi(li\ , |i. H.
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mined on trying their obedience merely as an experiment,

and by no means to put his authority in any manner
within their control. Hence he took the hold step of

issuing a proclamation for the payment of customs .

which, by law, expired at the late king's death '

5 and

Barillon mentions several times , that he w-as resolved to

continue in the possession of the revenue , whether the

" " The legal method ,
" says Burnet, " was to have made entries

,

and to have taken bonds for those duties to be paid when the parlia-

ment should meet and renew the grant. " Mr. Onslow remarks on

this, that he should have said, the least illegal and the only jus-

tifiable method. To which the Oxford editor subjoins , that it was the

proposal of lord keeper North, while the other, which was adopted,

was suggested by Jefferies. This is a mistake. North's proposal was to

collect the duties under the proclamation , but to keep them apart

from the other revenues in the exchequer until the next session of

parliament. There was surely little difference in point of illegality

between this and the course adopted. It was alleged, that the mer-

chants, who had paid duty, would be injured by a temporary import-

ation duty free ; and certainly it was inconvenient to make the reve-

nue dependent on such a contingency as the demise of the crown.

But this neither justifies the proclamation, nor the disgraceful ac-

quiescence of the next parliament in it.

The king was thanked in several addresses for directing the cus-

toms to be levied, particularly in one from the benchers and bar-

risters of the Middle Temple. London Gazette, March ii. This was

drawn by sir Bartholomew Shower, and presented by sir Humphrey
Mackworth. Life of James , vol. ii. p. 17. The former was active as a

lawyer in all the worst measures of these two reigns. Yet, after the

revolution, they both became tory patriots, and jealous assertors of

freedom against the government of William III Barillon, however,

takes notice , that this illegal continuance of the revenue produced

much discontent. Fox's Appendix, 3c);^and Rochester told him, that

North and Halifax would have urged the king to call a parliament,

in order to settle the revenue on a lawful basis, if that resolution had
not been taken by himself. Id. p. 20. The king thought it necessary

to apologise to Barillon for convoking parliament. Id p. 18. Ualrym-
ple, p. 100.
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parlinintMit should i;rant it (ir no. Uv was ('(|uallv (li'< iihd

not lo a<'("Oj)t it I'oi' a limited time. This, as his |)riii(ij)al

ministers told thr amha>sad(>i\ would he to cslahlish llif

necessity of convokinf; pailiaintiil fioni lime to lime, and

thus to change the foi'ni of government , hy lenderinf;

the king tlepcndent upon it ; lallier than which it would

he hetter to come at niiee to the extremity of a dissolu-

tion . and ni,iiiitain the possession of the late king's re-

venues i)v ojien i'oree '. Rut the extraordinary conduct of

this house of commons, so unlike anv that had met in

Fngland for the last ccnturv, rcMidcred any ex<'rtion of

violence on this score quite uniiecessarv.

The hehaviour of that uuhonoured parliament , which

held its two short sessions in itJfiS, though in a great

measure owing to the fickleness of the j)uhlic mind , and

rapid ascendancv of tory principles during the lato years
,

as well as to a knowledge of the king's severe and vindic-

tive temper, seems to confirm the assertion strongly

made at the time w ilhin its walls , that many of the mem-
hers had hcen unduly returned =. The notorious facts

indeed . as to the forfeiture of corporations throughout

the kingdom, and their re-grant under such restrictions

as might serve the purpose of the crown , stand in need

of no confirmation. Those who look at tlie debates and

votes of this assembly, their large grant of a permanent

revenue to the annual amount of two millions , rendering

a frugal prince , in lime of peace , entirely out of all de-

pendence on his people, their timid departure from a

resolution taken to address the king on the only matter

' DaliMiiplc,
J).

i4a. The king .illmlcs to this j)()ssil)ility of a li-

mited grant witli much r«'stntnicnt iuid threatening, in his speech on

opening the session.

' Fox, Appendix, p 93. I.onsrialc, p. i.

III. I ()
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for which they were really solicitous , the enforcement of

the penal laws , on a suggestion of his displeasure ', their

bill intilled , for the preservation of his majesty's person
,

full of dangerous innovations in the law of treason , espe-

cially one most unconstitutional clause , that any one

moving in either house of parliament to change the descent

of the crown should incur the penalties of that offence'*,

For this curious piece of parliamentary inconsistency , see Re-

resby's Memoirs, p. i]3, and Barillon in the appendix to Fox, p. g5.

" II s'est passe avant-hier une chose de grande consequence dans la

chambre basse : il fut propose le matin que la chambre se mettroit en

comite I'apres-dinee pour considerer la harangue du roi sur Taffaire

de la religion, et savoir ce qui devoit etre entendu par le terme de

religion protestante. La resolution fut prise unaniraement , et sans con-

tradiction, de faire une adresse au roi pour le prier de faire une pro-

clamation pour I'exccution des lois contre tons les non-conformistes

generalement, c'est-a-dire contre tons ceux qui ne sont pas ouver-

tement de I'eglise anglicane; cela renferme les presbyteriens et tous

les sectaires, aussi-bien que les catholiques roraains. La malice de

cette resolution fut aussitot reconnue du roi d'Angleterre et de ses

ministres; les principaux de la chambre basse furent mandes, et ceux

que sa majeste britannique crolt etre dans ses interets j il leur fit une

reprimande severe de s'^tre laisse seduire et enfrainer a une resolu-

tion si dangereuse et si pen admissible. 11 leur declara que si Ton

persistoit a lui faire une pareille adresse, il repondroit a la chambre

basse en termes si decisifs et si fermes, qu'on ne retourneroit pas a

lui faire une pareille adresse. La maniere dont sa majeste britannique

s'expliqua produisit son effet hier matin, et la chambre basse rejeta

tout d'une voix ce qui avoit ete resolu en comite le jour aupara-

Yant.
"

The only man who behaved y/xxh. distinguished spirit in this

wretched parliament was one in whose political life there is little else

to praise , sir Edward Seymour. He opposed the grant of the revenues

for life , and spoke strongly against the illegal practices in the elec-

tions. Fox, 90. 93.

^ Fox, Appendix, p. i56. " Provided always, and be it further

enacted, that if any peer of this realm, or member of the house of

commons, shall move or propose in either house of parliament the
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tliolr supply ol -•)(). oool. , all( r llic suppression ol Mon-
lUDiillis iilxllioii . lor ihf supjxirl of a slaudiui; arniv ',

u ill !)(• iiu'liiird lo hclii'vc , llial liatl Janu's Nccn as zealous

lor llic cliuicli of Fn£;laud as his fatliei', he would have

sueeoedcd in oslahlishinp; a power so neailv despoli( , I hat

neither the privilei^es of parliament , nor much less those

of private men , would have stood in his way. I'lie preju-

dice wliieli the two \;iA Stuarls had acquired in favour of

the Roman relij;ion , so often deplored hv thoughtless or

insidious wiiters . as one of the worst ronse(|uenees of

lluii- father's ill foilune. is lo he areounled rather amom;
the most si^'ual links in the chain of causes throui;h which

a j^racious l'rovideuc(> has favoured liic consolidation of

our liherties and welfare. jVolhing less than a motive

more universally operating than the interests of civil

freedom would have stayed the compliant spirit of this

unworthy parliament, or rallied , for a time at least , the

supporters of indefinite prerogative under a banner thev

abhorred. \\ e know that the king's intention was to ob-

tain the repeal of the habeas corpus act, a law which h<'

leckoned as destructive of monarchy, as the test was of

disherison ol the rightful and true iieir of llie crown, or to alter or

change the descent or succession of the crown in tlie right hnc;

5uc1j offence shall he deemed and adjudged high treason, and every

person heing indicted and convicted of such treason, shall be pro-

ceeded against , and shall suffer and forfeit as in other cases of high

treason mentioned in this act."

See what lord L<jnsd.ile says, p. 8, of this hill , which lie, among
others, contrived lo weaken hy provisos, so that it was given up.

Pari Hist. i37i. The king's speech had evidently shown that the

supply was omIn demanded for this purpose. The speaker, on pre-

senting the bill for setting the revenue in the former .session, claimed

it as a merit that they had not inserted any appropriating cl.inses.

Pari. Hist. i35y.
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the catholic religion'. And I sec no reason to suppose

that he would have failed of this , had he not given alarm

to his high-church parliament , hy a premature manifest-

ation of his design to fill the civil and military employ-

ments with the professors of his own mode of faith.

It has been doubted by Mr. Fox , whether James had ,

in this part of his reign , conceived the projects commonly

imputed to him, of overthrowing, or injuring by any

direct acts of power, the protestant establishment of this

kingdom. Neither the copious extracts from Barillon's

correspondence with his own court
,
published by sir

John Dalrymple and himself, nor the king's own me-

moirs , seem, in his opinion, to warrant a conclusion

that any thing farther was intended than to emancipate

tiie PLoman catholics from the severe restrictions of the

penal laws , securing the public exercise of their worship

from molestation , and to replace them upon an equality

as to civil offices, by abrogating the test act of the late

reign *. We find , nevertheless , a remarkable conver-

' Reresby
, p. no. Barillon, in Fox's appendix, p. gS. lay, etc. Le

feu roi d'Aiigleterre et celui-ci m'ont souvcnt clit qu'un gouvefne-

ment ne pent snbsister avec una telle loi. Ualrymple, p. 171.

' This opinion has been well supported by Mr. Serjeant Heywooct

(Vindication of Mr. Fox's History, p. i54 ). In some few of Barillon's

letters to the lung of France, he speaks of James's intention d'etablir la

religion catholique ; but these perhaps might be explained by a far

greater number of passages, where he says only etablir le libre exer-

cice de la religion catholique, and by the general tenor of his corres-

pondence. But though the primary object was toleration, I have no

doubt but that they conceived this was to end in establishment. See

what Barillon says, p. 84, though the legal reasoning is false , as

might be expected from a foreigner. It must, at all events, be ad-

mitted, that the conduct of the king after the formation of the ca-

tholic junto in 1686 demonstrates an intention of overthrowing the

Anglican establishment.
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s.iliMii <i| the kiiii; himx'ir w illi llic I'rrncli .im[)iiss;i(l(ir,

\Nlii(li Icavi's ail iiuj)H'>si()ii on tin- nuiul that his proji'ds

writ alirady invcoiuilcahlc willi llial |)l((li;c of su[)|)()rl

Im- had lathci- uuadviscdlv i^ivcii lo ihc Anglican church

al his accession. Tliis iiilcr|»i(lali(tii of his lani^'ua{^(! is

<'()idiimcd l)y ihc expressions uscil al ihc same lime hy

Sun(h'rland , which arc more unetjuivocal , and point al

ihe comphlc eslahh>hment ol'lhe calliolic religion '. The

II [If roi
]

iiu' rr|)(in(ilt ;i oe (juc jr vriiois dc din-, (jiip je coii-

iiuissois If fi)iid tJo Sfs iiilfiitious pour retablissenient de la religion

c.itlii>liqii(>; qu'il ii'es|it'i-oit en venir a bout que j).ir Tassistaiice de
V. M.

; que je vovois qu'il venoit de dunuer des eniplois dans ses

troupes aux catlioiiques aussi-bien qu'aux protcstnns; que celte

ogalite fAcboit beaucoup de gens, mais qu'il n'avoit pas la isse passer

une occasion si importante sans s'en prevaloir; qu'il feroit de in^me
a regard des chuses praticables, et que je voyois plus clair sur cela

dans ses desseins que ses propres niinistres, s'en etant sou vent ou-

vert avec inoi sans reserve. P. lo^ In a second conversation iniiiie-

diatcly afterwards, tbc king repeated, que je connoissois le fond de
ses desseins, et queje pouvois repondre que tout son but etoit d'e-

tablir la religion catliolique; qu'il ne perdroit aucune occasion de le

laire... que peu a peu il va a son but, ct que ce qu'il fait preseutement

emporle necessairement I'exercice libra de la religion catholiqi.e, qui

se irouvera etabli avaut qn'un acte de parlement I'autorise
;
que je

connoissois asse7. 1'Angleterre pour savoir que la possibiiitt- d'avoir des

emplois et des cbarges fera plus de ratlioli(|ues (pic la permission de
diie des messes pnbliques

;
que ccpendaulil s'aftendoil que V. M. ne

I abnndonneroit pas, etc. P. lofi. Sunderland entered on tbe same
subject, saying, •* Je ne sais pas si Ton voit en France les choses

comme elles sont ici; mais je defie ceux qui les voient de pres de ne

pas connoJtre que le roi mon maJtre n'a rien dans le coRur si avant que
I'envie d'etahlir la religion catbolique

;
qu'il ne peut interne, seloii le

bon sens et la droite raison , avoir d'autre bu ; que sans cela il ne sera

jamais en surele, et sera toujonrs expose au /.ele indiscret de ceux qui

ecbanfferoiit les peuples conire la calboiicite , fant (pi'elle ne sera pas

/tins pleinement etablie ; il y a une autre cbose certaine, c'est qne ce

plan-la ne peut reussir que par un concert et une liaison etroitea\ec

II- roi vo re maiire; c'est un |»rojet qui ne |)eut convenir qu'a lui, ni
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particular care displayed by James in this conversalion .

and indeed in so many notorious instances , to place the

army, as far as possible , in the command of catholic offi-

cers
,
has very much the appearance of his looking towards

the employment of force in overthrowing the protestant

church, as well as the civil privileges of his subjects. Yet
he probably entertained confident hopes, in the outset of

his reign , that he might not be driven to this necessity,

or at least should only have occasion to restrain a fana-

tical populace. He would rely on the intrinsic excellence

of his own religion , and still more on the temptations

that his favour would hold out. For the repeal of the test

reussir que par liii. Toutes les autres puissances s'y opposeront quver-
tement, ou le traverseront sous main. On saitbien que cela ne convient

point au prince d'Orange ; mais il ne sera pas en etat de I'emp^cher si

on veut se condiiire en France comme il est necessaire , c'est-a-dire

menager I'amitie du roi d'Angleterre, et le soutenir dans son projet.

Je vois clairement ('apprehension que beaucoup de gens ont d'une
liaison avec la France, et les efforts qu'on fait pour I'affoiblir ; mais
cela ne sera au jjouvoir de personne si on n'en a pas envie en France;

c'est sur quoi il faut que vous vous expliquiez nettement, que vous
fasslez connoitre que le roi votre maitre veut aider de bonne foi le roi

d'Angleterre a etablir fermement la religion catholique.

The word plus in the above passage is not in Dalrymple's extract

from this letter, vol. ii. part ii. p. 174. 187. Yet for omitting this

word Serjeant Heyvyood (not having attended to Dalrymple), cen-

sures Mr. Rose as if it had been done purposely. Vindic of Fox,

p. 1 54. But this is not quite judicious or equitable, since another

critic mght suggest that it was purposely interpolated. No one of

common candour would suspect this of Mr. Fox; but his copist, I

presume, was not infallible. The word plus is evidently incorrect. The
catholic religion was not e.stablished at all in any possible sense; what
room could there be for the comparative ?M. Mazure, who has more
lately perused the letters of Barilion at Paris, prints the passage wilh-

vut p/iis. Hist, de la Revol. ii. 36. Certainly the whule conversation

here ascribed to Sunderland points at something far beyond the free

exerci.sc of tiie Roman catholic religion.
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would not iiiiNf |»l.i( til lilt' (wo religions on a iair Irxcl.

Calliolio, li(t\v(vi'r litllf t|iiali(it'(l . would have filled , as

ill lad (licy did uiidti llir (ii>|H'iisiii^ power, most of ihe

principal slalioii> in llif (ouil. law. and army. The kini;

told liarillou lie was well eiiou^li ae(|uaiiiled willi Fiif^laiid

lo he assuied, ihal the adiiiis^ihilily lo olliee would make

more eatholies than llif i is^hl of saying mass puhliely.

There was. on the one hand , a jirevailing laxily ol" prin-

ciple in llie hii;hei ranks, and a corrupt devoledness lo

jiower lor ihe sake of the emoluments it could disjieiise,

which cncourai^ed llic e\|) t lalion of such a nominal

ehaiif,'e in relii;ion as had hajipened in the sixteenlh

eentiuv. And. on the tither, much was hoped hy the

kini; from the rluncli itself. He had sejiaraled from hei'

communion in cousi'ipience of the ari:;umenl> which her

own <livines had furnished; he had conversed with men

hied in the school of Laud, and was slow to helievc that

the conclusions which he had , not perha|)s lllogically,

derived from the semi-protcstant theology of his father's

reign , would not appear efjually irresistlhle lo all minds

,

w hen free from the danger and ohlocpiy that had attended

ihem. Thus hv a voluntary return of the clergy and na-

tion to ihe hosom of the catholic church, he might hoth

ohlaiii an immortal imow n . and secure his prerogative

against that religious jealousv which had alwavs heen the

aliment of political factions'. Till this revolution, how-

It is curious to remark, that botli JnniPS and Ix)uis considered

ibe rc-cstahlislimeiit of iho catholic religion and of the royal authority

as closely connected, and parts of one great system. B.irillon in Fox,

A|)|>end. 19. 5y. Ma/.ure, i. 346. Mr. Fox maintains (Hist. p. loal,

that the great object of the former was absolute power, rather than

the inten sis of popery. Douhtiess , if James had been a protestant , his

ciicruachmcnis oil the r ghts of his subjects would not have been less

ih;in tbev were, though not exactly of the same nature; but the main
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ever, could be brought about , he determined to court

the church of England , whose boast of exclusive and unli-

mited loyalty could hardly be supposed entirely hollow,

in order to obtain the repeal of the penal laws and disqua-

lifications which affected that of Rome. And though the

maxims of religious toleration had been always in his

mouth , he did not hesitate to propitiate her with the

most acceptable sacrifice, the persecution of non-con-

forming ministers. He looked upon the dissenters as men
of republican principles •, and if he could have made

his bargain for the free exercise of the catholic worship
,

I see no reason to doubt, that he would never have an-

nounced his general indulgence to tender consciences.
'

object of his reign can hardly be denied to have been either the full

toleration, or the national establishment of the church of Rome.

Mr. Fox's remark must, at all events, be limited to the vear i685.

' Fox, Appendix, p. 33. Ralph, 869. The prosecution of Baxter for

what was called reflecting on the bishops is an instance of this. State

Trials, ii. 494- Notwithstanding James's affected zeal for toleration

,

he did not scruple to congratulate Louis on the success of his very

different mode of converting heretics. Yet I rather believe him to

have been really averse to persecution, though with true Stuart in-

sincerity he chose to flatter his patron. Dalrymple, p. 177. A book by

Claude, published in Holland, entitled " Plaintes des Protestans

cruellemeiit opprimes dans le royaume de France, " was ordered to

be burned by the hangman , on the complaint of the French ambas-

sador, and the translator and printer to be inquired after and prose-

cuted. Lond. Gazette, May 8, 1686. Jefferies objected to this in

council as unusual, but the king was determined to gratify his most

christian brother. Mazure, ii. 122. It is said also, that one of the

reasons for the disgrace of lord Halifax was his speaking warmly

about the revocation of the edict of Nantes. Id. p. 55. Yet James

sometimes blamed this himself, so as to displease Louis. Id. p. 56. In

fact, it very much tended to obstruct his own views for the establish-

ment of a religion , which had just shown itself in so odious a form. For

this reason , though a brief was read in churches for the sufferers

,

special directions were given that there should be no sermon. It is
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r>iit .l.imcs liail taken loo narrow a view oi llir jui^hly

|M(i|»|c whom lie governed. Tlic laily olCvcry class , tlic

tory t;i'iillcmaM almost ('(juallv willi llic prcshyttM-iaii ai-

ti/aii , tMitcrtaitu'd an invrtcralc ahliorirncc ol'llic lioniisli

superstition, riuii- (iol ((lucalion , llu- usual tenor of

preacliiiii; , far more |)oleniieal llian at j)rescnt, the books

most current, the tradition of ancient cruelties and

conspiracies, rendered this a cardinal point of religion

even with those who had little heside. Many still gave

credit to the popish plot , and with those w ho had been

conij)elled to admit its general falsehood , there re-

mained , as is frequently the ease , an indefinite sense of

dislike and suspicion . like the swell of waves after a

stoiiu , which allached itself to all the objects of that

calumny '. This was of course enhanced by the insolent

even said, that lie look on liimself the ilistriltiillon of tlie inoiiev

coUecft'd for the refugees, in order to stop tlie suhscription; or at

least that his interference had that effect. Tlie enthusiasm for the

French protestants was sucli, that single persons subscribed 5oo or

looo pounds; which, relatively to the opulence of the kingdom, al-

most equals any munificence of this age. Id. p. iiB.

It is well known, that the house of commons in i(585 would not

pass the bill for reversing lord Stafford's attainder, against uliich a

few jieers had entered a very spirited protest. Pari. Hist. i3(>i.

liarillon says, tliis was parce que dans le preamhule il y a eu des

mots inseres qui semhlent favoriser la religion catholique ; cela seul a

retarde la rehabilitation du comte de Stafford , dont tous sont d'accord

a I'egard du fond. Fox, App.
, p. no. But there was another reason,

which might have weight. Stafford had been convicted on the evi-

dence, not only of Oates, who had been lately found guilty of jierjury,

bat of several other witnesses, especially Dngdaie and Turberville.

And these men had been brought forward by the government against

lord Shaftesbuiy and ("ollege, the latter of whom had been hanged

on their testimony. The reversal of lord Stafford's attainder, just as

we uow think it, wouKI have lieen a disgrace to these crown prosecu-

lions; and a conscientious tor\ wuuhl be loth to vote for it
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and injudicious confidence of Uie Romish faction, espe-

cially the priests , in their demeanour, their language
,

and their publications. Meanwhile a considerable change

had been wrought in the doctrinal system of the Angli-

can church since the restoration. The men most conspi-

cuous in the reign of Charles 11 for their writings , and

for their argumentative eloquence in the pulpit , were of

the class who had been denominated Latitudinarian di-

vines 5 and while they maintained the principles of the

Remonstrants in opposition to the school of Calvin , were

powerful and unequivocal supporters of the protestant

cause against Rome. They made none of the dangerous

concessions which had shaken the faith of the duke and

duchess of York , they regretted the disuse of no su-

perstitious ceremony, they denied not the one essential

characteristic of the reformation , the right of private

judgment, they avoided the mysterious jargon of a real

presence in the Lord's Supper. Thus such an agreement

between the two churches, as had been projected at dif-

ferent times , was become far more evidently impracti-

cable , and the separation more broad and defined '

.

These men , as well as others who do not properly belong

' " In all the disputes relating to that mysterj' before the civil

wnrs, the church of England protestant writers owned the real pre-

sence, an • only abstracted from the modus or manner of Christ's body

being present in the eucharist, and therefore durst not say but it might

be there by transubstantiation as well as by any other way It was

only of late years that such principles have crept into the church of

England, which having been blown into the parliament house, had

raised continual tumults about religion ever since; those unlearned

and fanatical notions were never heard of till doctor Stillingtleet's late

invention of them , by which he exposed himself to the lasli not on\\

of the Roman catholics, but to that of many of the church of England

controvert! sts too " Life of James, ii. i/\i^.
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U) tlu' same class, wvvv now ilisliiii^uislied h\ llnii t(mi;i-

geous aiul iMc doroncos nf the reformalioii. I lie \ i< lor \

.

ill llu' jud^mciil of thr nation, was wholly ihcirs. rutinc

had inihfd licr proselytes, hut such as it would liav(t

heeii more lionouiahle to have wauled. The |ieo|»le jieard

someliiiu's with iii(lif;iiation . or rather witii contempt,

thai an unprincipled minister, a lemporizini; bishop, or

a licentious poet had e^oue over to the side of a monarch
,

who made conformitv with his rclit^ion the only certain

path to his favour.

The short period of a lour years' reii^ii may he divided

by several distiui^uishing points of lime, whit li make so

many chaiii^es in the posture of c;overnment. f rom the

king's accession to the j)ioroi^ation of parliamenl on No-

vember Jo, i()t<j, he had acted apparently in concur-

rence with the s;ime |)aitv that had suj)porled him in his

brother's reii^n , of which his own seemed the natural and

almost undistinguishahle continuation. This party, which

had become incomparably stronger than the opposite

,

had greeted him with such unbounded professions ', the

See I.onduii Gaztttcs, i()S5, passim; the must remarkable are

inserted by Ralph and Keuiiet. I am sure the addresses which we
have witnessed in this age among a ue ghhouring people are not on

the \« hole more fulsome and disgraceful. Atldressrs, hoxvevei , of all

descriptions, as wc well know , are geuernllv the compnsilioii of some
/.ealous individual, whose expressiuns are not to hi- taken as rnlirelv

those of thesuhscriber.s. Still these are sufficient to manifest the general

spirit of the limes.

The king's popuhrify at his accession, "liirli :ill contemporary

writers attest, is strongly expressed hv lord F-oiisdaie. " The great

interest he had in his brother, so that all applications to the king

seemed to succeed only as he favoured ihem, and ihe general o]>inioii

of him t«» he a prince steady abt)ve all others to his word, made Iiiin

.it thai lime the mo-<t popular prince that had been known in I'.ngland

tor a long time. And from men's alleniptiuf; to exclude liiin , thev nt
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lemper of its represenlalives had been such hi the first

session of parhament , that a prince less obstinate than

James might have expected to succeed in attaining an

authority which the nation seemed to offer. A rebellion

speedily and decisively quelled confi.rms every govern-

ment; it seemed to place his own beyond hazard. Could

he have been induced to change the order of his designs
,

and accustom the people to a military force, and to a

prerogative of dispensing with statutes of temporal con-

cern , before he meddled too ostensibly with their reli-

gion, he would possibly have gained both the objects of

his desire. Even conversions to popery might have been

more frequent , if the gross solicitations of the court had

not made them dishonourable. But neglecting the hint

of a prudent adviser, that the death of Monmouth left

a far more dangerous enemy behind , he suffered a vic-

tory, that might have ensured him success , to inspire an

arrogant confidence that led on to destruction. Master

of an army, and determined to keep it on foot , he na-

turally thought less of a good understanding with parlia-

this juncture of time made him their darhng; no more was his religion

terrible; his magnanimous courage, and the hariiships he had under-

gone, were the discourse of all men. And some reports of a misunder-

standing betwixt the French king and him, occasioned originally by

the marriage of tlie lady Mary to the prince of Orange, industriously

spread abroad to amuse the ignorant, put men in hopes of what they

had long wished, that by a conjunction of Holland and Spain, etc.,

we might have been able to reduce France to the terms of the

Pyrenean treaty, which was now become the terror of Christendom,

we never having had a prince for many ages that had so great a

reputation for experience and a martial spirit. " P. 3. This last

sentence is a truly amusing contrast to the real truth ; James having

been in his brother's reign the most obsequious and unhesitating

servant of the French king.
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nu'iit '. TTo had already rrjoolod tin- luoposiliori of cni-

ployins? hrilxTv amoni; tli<> ni(>nil)('i s , ,111 cxikmIkmiI very

lilllt^ roni,M'uial lo liis |)r('suin|>lii(>iis l('m|K'r and nolions

of i;ov(iiini(Mit ^. 'I'licv wore assembled , in his opinion
,

to lotiiy the nation's lovaUv, and thanklidness lo theii-

araeions |)rin((' for not takin:; away their laws and li-

ht'ilits. Iiul if a r.nlions spirit of opposition should once

prevail , it eould not he his fault if he dismissed them till

more becomiug senliments should again gain ground '.

' On voir qu'lnsriisililrnipnt Ics ontholiqiics anront los armos a la

main; c'est nn ofat liitMi difft-roiit dc Toppression oil ils etoient, et

<l<>nt les protpstans /.elt'-s re(^oivent unc praiide mortification; ils voient

I icn que le roi d'Anglctcrre fera le reste quand il le pourra. La levee

des tronpes, qui serojit hientot complf-tes, fai' jugcr que le roi d'An-

gleterre veut dtro en etat de se faire obeir, et do n't^trc pas gdne par

les lois qni se trouveront contraires h ce qu'il veut etablir. Bariliou In

Fox's Appendix, 1 1 1. II me jiaroit (he says, Jnnc; a5 ) que le roi {I'An-

gleterip a vU- fort aiscd'avoir un protexte de lever des troupes, et ((n'ii

rroit que I'entrejirise de M. le due de IVIoninouth ne servira qu'.i le

rendre plus mailre de son pays. And on July 3o : Le projet du roi

iTAnglcferre est d'abolir entierement les milices, dont il a reconnu

I'inutilite et le danger en cette derniere occasion; et de faire, s'il est

possible, que le parlement etablisse le fonds destine pour les milices a

I'entretien des troupes reglees. Tout cola change entierement I'etat de

ce pavs-ci, et met les Anglois dans une condition bieii differente de

celle on ils ont etejusqu'a present. lis le connoissent, et voient hien

qu'un roi de differente religion que celle du pays, et qui se trouve

arme , ne renoncera pas aisement aux avantages que lui donnent la de-

faite des rebelles et les troupes qu'il a sur pied. And afterwards : Le

roi d'Angleterre m'a dit que quoi qu'il arrive, il conservera les troupes

sur piofl ,
quand mi^mc le ]>arlement ne lui donneroit rien pour les entre-

tenir. II connoit bien que le parlement verra mal voloiitiers cet eta-

blissomcnt, mais il veut <^tre assuri- du derlans de son pays , et il croit

ne le pouvoir «Mre sans cela. n.ilrsmple, iCn), 170.

' Fox's App. f)i). Oalrymple, i53.

' It had been tlie intention of Sunderland and liie others to dissolve

parliament, as soon as the revenue for life should he. settled, and to
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Hence , he did not hesitate to prorogue , and eventually

to dissolve the most compliant house of commons that had

been returned since his family had sat on the throne , at

the cost of 700,000!., a grant of supply which thus fell to

the ground, rather than endure any opposition on the

subject of the test and penal laws. Yet , from the strength

of the court in all divisions , it must seem not improbable

to us that he might , by the usual means of management

,

have carried both of those favourite measures , at least

through the lower house of parliament. For the crown

lost the most important division only by one vote , and

had in general a majority. The very address about un-

qualified officers ,, which gave the king such offence as to

bring on a prorogation , was worded in the most timid

manner, the house having rejected unanimously the

words first inserted by their committee , requesting that

his majesty would be pleased not to continue them in their

employments, for a vague petition that" he would be

graciously pleased to give such directions , that no ap-

prehensions or jealousies may remain in the hearts of his

majesty's good and faithful subjects. " '

rely in future on the assistance of France. Fox's App. 59 , 60. Mazure,

i. 433. But this was prevented partly by the sudden invasion of Mon-
mouth, which made a new session necessary, and gave hopes of a

large supply for the army, partly by the unwillingness of the king of

France to advance as much money as the English government wanted.

In fact the plan of continual prorogations answered as well.

' Journals, Nov. 14. Barillon says, that the king answered this

humble address, " avec des marques de fierte et de colere sur le

visage, qui faisoient assez connoitre ses sentimens. " Dalrymple, 172.

See too his letter in Fox, iSg.

A motion was made to ask the lords' concurrence in this address,

which according to the journals was lost by 212 to i38. In the Life of

James, ii. 55, it is said that it was carried against the motion by only
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I he second period ol this rfip;ii <•\l(Mld^ Irom llic pro-

rogiilion oi jiailiamnil to the dismissal of llu- cail ol Uo-

rheslcr from the treasury in iGSG-Duriiii; this lime James,

exasperated al the reiuetanre of the commons to ac-

quiesce in his measures, and the decisive opposition of

the church . threw oil the half restraitit he had imposed

on hinixll . and sjidwcd pjaiidx llial . willi a hriicli ol

ju(lf;es to |)ronounce his coniniands . and \\\\ arniv to en-

lorce ihem . he would nut snITer the mockeiv olConsti-

tutional limitations to stand any Ioniser in his wav. I'wo

important steps were made this year towards the accom-

plishment of his designs , by the judgment of the court

of king's bench in the case of sir Edward Hales, con-

firming the right of the crown to dispense with the test

act , and by the establishment of the new ecclesiastical

commission.

The kings of England , if not immemorially , vet from

a very early a-rain our records, had exercised a pieioga-

livc unquj'stioned by j)arliament , and lecogni/.ed by

courts of justice . thai of granting dispensations from the

prohibitions and penalties of jiarticular laws. The language

of ancient statutes was usually brief and careless, with

few of those attempts to regulate prospective contingen-

cies . which , even with our pretended modern caution ,

are so often imperfect ; and as the sessions were never

regular , sometimes interrupted for several years, there

four voices; and this I find confirmed bv a manuscript ;iccount of the

debates (Sloane MSS. 1470), which gives the nnmhers an to ac8.

The journal prc)l)nhly is mis-printed, as the court and couuIpa parties

were very equ.il It is said in this maiuiscript that those who opposed

tlie address, opposed also the motion for reijnesting the lords' con-

currence in it; hut James represi^nis it otlicrwise, as a device of the

court to quash the proceeding
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was a kind of necessity, or great convenience , in devia-

ting occasionally from the rigour of a general prohibition
^

more often perhaps some motive of interest or partiality

would induce the crown to infringe on the legal rule.

This dispensing power , however, grew up , as it were
,

collaterally to the sovereignty of the legislature , which

it sometimes appeared to overshadow. It was of course

asserted in large terms by counsellors of state , and too

fre(juently by the interpreters of law. Lord Coke before

he had learned the bolder tone of his declining years

,

lays it down , that no act of parliament can bind the king

from any prerogative which is inseparable from his per-

son , so that he may not dispense with it by a non-

obstante ; such is his sovereign power to command any of

his subjects to serve him for the public weal , which

solely and inseparably is annexed to his person , and cannot

be restrained by any act of parliament. Thus , although

the statute 23 H. 6, c. 8, provides that all patents to

hold the office of sheriff for more than one year shall be

void , and even enacts that the king shall not dispense

with it
,
yet it was held by all the judges in the reign of

Henry VII , that the king may grant such a patent for

a longer term on good grounds , whereof he alone is the

judge. So also the statutes which restrain the king from

granting pardons in case of murder have been held void,

and doubtless the constant practice has been to disregard

them. '

This high and dangerous prerogative , nevertheless
,

was subject to several limitations , which none but the

grosser flatterers of monarchy could deny. It was agreed

among lawyers that the king could not dispense with the

Coke, 12 Rep. 18.
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ninimon law. nor willi aiiv slaliilr proliiljiliiit; licit wliidi

was nialiini in sc , nor willi any rii;;ht or inlcresi of a

private jiorson or r()i-.j)oialu>ii '. The rules, linwever,

were >till rather complicated , the boundaries indefinite ,

and therefore varying accordiiii; to the political character

of the judi,'es. I'or many years dispensations had ])ecn

confined to take away such incapacity as cither the sta-

tutes ()| a (•(ille>;e , or souk* law u[' lilllc conscipience
,

perhaps almost ohsolele , mii;ht hajjjicn to have created.

Mut when a collusive action was hrouijht ajjainsl sir

l.dward Kales . a Ivoman catholic, in the name of his

servant , to recover the penalty of Sool. imj)osed hy the

lest act , for acceptini; the commission of colonel of a re-

giment , without the previous qualification of receiving

the sacrament in the church of England . the whole im-

portance of the alleged prerogative hecame visihie, and
the fate of the established conslitullon seemed to hang
upon llif (IcciMon. The plaiiitlll's advocate ,Aorthey , was

kniiwn tn have recei\ ed his fee from the olhei- side , and

was thence suspected , perha|)> unfairly, of betraying his

owji cause ^
; but ihe <bi(|jus|iec Herbert showed that

no aigumenls again>t this pri logalive would have swayed

his determination. >«ot content w ilh treating the question

as one of no difficulty , he grounded liis decision in fa-

vour of the defendant upon principles that would extend

far bevond the immediate case. He laid it down that

the kings of England were sovereign princes , that the

laws of England were the king's taws ; that it was con-

secpiently an inseparable prerogative of the crown to dis-

pense with penal laws in pailicular cases , for rea.>ons of

whii h it was the sole judge. rhi> he (ailed the ancient

' Vauglian'.s Ilopoits. Tlioinns v. Surrcll , j!{3.

' Burnet and oilii-rs. 'Ibis liaidiy appears by Nortbey's aigumenl.

ni. 7.0
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remains of the sovereign power and prerogalive of the

kings ofEngland , which never yet was taken from them ,

nor could be. There was no law, he said, that might not

he dispensed with hy the supreme law-giver ( meaning

evidently the king , since the proposition would otherwise

be impertinent ) ^ though he made a sort of distinction

as to those which affected the subject's private right. But

the general maxims of slavish churchmen and lawyers

were asserted so broadly , that a future judge would find

little difficulty in making use of this precedent to justify

any stretch of arbitrary power. '

It is by no means evident , that the decision in this

particular case of Hales , which had the approbation of

eleven judges out of twelve , was against law ". The

course of former precedents seems rather to furnish its

justification. But the less untenable such a judgment in

favour of the dispensing power might appear , the more

necessity would men of reflection perceive of making

some great change in the relations of the people towards

their sovereign. A prerogative of setting aside the enact-

ments of parliament , which in trifling matters , and for

the sake of conferring a benefit on individuals , might

be suffered to exist with little mischief , became intole-

rable when exercised in contravention of the very principle

of those statutes which had been provided for the security

of fundamental liberties or institutions. Thus the test act

,

the great achievement as it had been reckoned of the

protestant party , for the sake of which the most sub-

servient of parliament had just then ventured to lose the

State Trials, xi. iifiS — 1280. 2 Shower's Reports, 475-

' The dissentient judge was Street ; and Powell doubted. The king

had privately secured this opinion of the bench in his favour before

the action was brought. Life of .Tames, ii. yo,.
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kind's favour , l)i'(\im(' ahsolutclv iiui;ati)rY and incflec-

litt' . l)va construction wliich the law itself did not reject.

Nor was it easy to provide any sufficient remedy by means

of parliament . since it was the doctrine of the judges
,

iliai the kin:; s iiix'parahle and sovereign prerogatives in

matters of government could not he taken away or res-

trained hv statute. The unadvised assertion in a court of

justice of this principle . whit h ihou-h not hy any means

novel , had never been advanced in a business of such

universal concern and interest , may be said to have

sealed the condemnation of the house of Stuart. It made

the coexistence of an hereditary line , claiming a sove-

reign prerogative paramount to the liberties they had

vouchsafed to concede, in( ompalible with the security or

probable duration of those liberties. This incompatibility

is the true basis of the revolution in 1G8H.

Hut whatever pretext the custom of centuries or the

authority of compliant lawvcrs might alford for these

dispensations from the test, no legal defence could be

made for the ecclesiastical commission of 16HG. The

high commission court of Elizabeth had been altogether

taken awav by an act of the long parliament , which went

itn to provide that no new court should be erected with

(lie like power, jurisdiction, and authority, let the

commission issued by James 11 followed very iiearlv the

words of that which had created the original court under

i'Uizabeth , omitting a few particulars of Utile moment '.

State Trials, xi. Ii3a, et seq. Tlic memhors of ilie rommisMon

were the primate Sancroft ( wlio never sat), Crew and Sprat, bisliops

of Durham and Rocliesler, the chancellor Jeffreys, the earls of

Rochester and Sunderland, and chief juslice Herbert. Three were to

form a quorum , but the cliancellor necessarily fo he one. Halj)li, yaij.

The earl of Multrrave was introduced afterwards.
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It is not known , I believe , at whose suggestion the king

adopted this measure. The pre-eminence reserved by the

commission to JefFeries , whose presence was made ne-

cessary to all their meetings , and the violence with which

he acted in all their transactions on record , seems to

point him out as its great promoter ; though it is true
,

that at a later period , Jefferies seems to have perceived

the destructive indiscretion of the popish counsellors. It

displayed the king's change of policy , and entire sepa-

ration from that high-church party, to whom he was in-

debted for the throne ; since the manifest design of the

ecclesiastical commission was to bridle the clergy, and

silence the voice of protestant zeal. The proceedings

against the bishop of London , and other instances of

hostility to the established religion, are well known.

Elated by success and general submission , exasperated

by the reluctance and dissatisfaction of those on whom he

had relied for an active concurrence with his desires, the

king seems at least bv this time to have formed the scheme

of subverting, or impairing as far as possible, the reli-

gious establishment. He told Barillon , alluding to the

ecclesiastical commission , that God had permitted all

the statutes which had been enacted against the ca-

tholic religion to become the means of its re-establish-

ment '
. But the most remarkable evidence of this

design was the collation of Massey, a recent convert, to

the deanery of Christ Church, with a dispensation from

all the statutes of uniformity and other ecclesiastical laws

so ample, that it made a precedent, and such it was

doubtless intended to be , for bestowing any benefices

upon members of the church of Rome. This dispensation

' Mazurc, ii. i3o.
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srcnis tn have i)ooii not t^ciii'iallv known al llir Inm.'^

Iturnel has staled the circumstances of Massev s j)ionio-

lion inaccurately, and no historian, 1 helieve, till llic

()uhlicalion of the insliumont alter the nruhUe of the

hist century, was lullv aware of the (hj^rcc in which the

kin:: liad Irainphd upon the securities ol the e>|ahU>hcil

church in this tran>aclion. '

A (hepcr impression was mach' hv the dismissal ol"

Hochester from his post of h)rd treasurei-, so nearly con-

scijuent on his positive declaration ol adherence lo the

proteslant religion , after the dispute held in his presence

at the king's particular command , helwcen divines of

hoth persuasions, that it had much the appearance of a

resolution taken at court to exclude from the high of-

fices of the slate all those who gave no hope of conver-

sion". Clarendon hail already given way to Tvrconnel in

' Henrv earl of Clarendon's papers, ii. aj8. In Gntcirs Collectanea

Curiosa, vol. i. p. 287, we find not only this license to Massev, but

one to Ohadiali Walker, master of University College, and to two

fellows of the same, and one of Brazen-nose College, to absent tliem-

selves from church , and not to take the oaths of supremacy and

allegiance, or do any other thing to which by the laws and statutes

of the realm, or those of the college, they are obliged. There is also,

in tlie same book, a dispensation for one Sclater, curate of Putney,

and rector of Eshcr, from using the common prayer, etc., etc. Id.

p. ago. These are in Mav i68(), and subscribed by Powis, the

solicitor-general. The attorney-general , S.lw^e^, had refused, as we

It-arn from Re^esh^
, p. i33; the only contemporary writer, j)erliaps,

who mentions this very remarkable aggression on the established

church.

' The catholic lords, according to Barillon, had represented to

the king, that noliiing could be done with parliament so long as the

treasurer caballed against the designs of his majesty. James promised

to dismiss him, if be did not change liis religion. Mazure, ii. 170. The

Hueen had previously been rendered bis rncm\ by the arts of Sun-

derland, who per.suadctl her that lord and lady Rochester had favour-
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the government of Ireland 5 the privy seal was bestowed

on a catholic peer, lord Arundel ; lord Bellasys , of the

same religion , was now placed at the head of the com-
mission of the treasury 5 Sunderland , though he did not

yet cease to conform , made no secret of his pretended

change of opinion ^ the council board , by virtue of the

dispensing power , was filled with those who would re-

fuse the test ^ a small junto of catholics , with father

Petre , the king's confessor, at their head , took the ma-
nagement of almost all affairs upon themselves ' ; men ,

whose known want of principle gave reason to expect

their compliance , were raised to bishoprics ^ there could

be no national doubt of a concerted scheme to depress

and discountenance the established church. The dismis-

sal of Piochester, who had gone great lengths to preserve

this power and emoluments , and would in all probability

have concurred in the establishment of arbitrary power

ed the king's intimacy with the countess of Dorchester, in order to

thwart the popish intrigue. Id. 149. "On voit, " says Bariilon, on
the treasurer's dismissal, "que la cabale catholique a entierement

prevalu. On s'attendoit depuis quelque temps a ce qui est arrive aii

conite de Rochester; mais I'execution fait encore une nouvelle impres-

sion sur les esprits. "P. i8i,

' Life of James, 74- Bariilon frequently mentions this cabal, as

having in effect the whole conduct of affairs in their hands. Sunder-

land belonged to them; but Jefferies, being reckoned on the pro-

testant side, had, I believe, very little influence for at least the two

latter years of the king's reign. " Les affaires de ce pays-ci ,
" says

Ronrepos, In ifi86, " ne roulent a present que sur la religion. Le rol

est absolument gouverne par les catholiques. Mylord Sunderland ne

se malntient que par ceux-ci, et par son devouement a falre tout ce

qu'il croit 6tre agr^able sur ce point. II a le secret des affaires de

Rome." Mazure, ii. i34- " On feroit IcI, " says Bariilon, the same

year," ce que Ton fait en France [that is, I suppose, dragonner et

fusilier les heretlques] , si Ton pouvolt esperer de reusslr. " P. 127.
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mi(lrr a |iinlf^l,iiil so\ rifii;ii '
. niav l)«' ittkom 1 llic

luosl iiiif(|ui\<)ial r\i(lcii{(' ol the kind's inlt'iilioii-- ; and

IVcMii iIh-ihc wr may dale llic dfcisivi- incaMin^ lliat wcic

lakcii 111 iniiiilci Mcl !li('ii) .

Il \\,is . I (III mil iiiriclv sav llic intciol . Imt ihc clear

rii;lil and Immidrn diih ol llic priim' id ( )raii^r lo watcli

over ihc iiilciiial |inlili( > ul' I'.ii^laiid . mi accnuiil ol ihc

near cniiiifxiini wliirli lii> own liirlli and \\\> nianiaf^c

willj llu- [Jifsninptivc licii- liad ncalcd. He was ncvrr to

\)V n'ckiinrd a loifiuni-r a> lo lliis coiinliy, wliicli, rvcn

in tlif oidinaiv coiirst' of >ii(('<ssion . lie nilulil he called

loi,'()vern. I'roin llie tinu- oC Ih<^ union willi tlie princess

Maiv, lie was llie lei^ilimale and nahiialally ol llie wliig

pailv; alien in all his sentimenls from his two uncles,

neither of w lioni . especially .lames, treated hini with

much rci^ard , on account merely of his attachment to

r«'lii;ioii and liheiiv, for he might have secured their af-

fection hv falling into iheir plans. Before such differences

as >uhsis(ed helween these pcrsonai;rs , the honds of re-

lationship fall asunder like lla\; and William would have

' RocliPStoT makes so \rrv b.id a figure in all nnrillou's coiTOspoml-

ence, that there really seems no want of camlour in this su|)|)(isition.

He was evidently the most active co-operator in the connexion of

both the brothers with France, and seems to liave had as few com-

pnnctioas visitings, where the church of England was not concerned,

as Sunderland himself. Godolphin was too much implicated, at least

bv acquiescence , in the counsels of this reign; yet we find him

suspected of not wishing " se passer eiiti«''remeiit de parl<Muent, et a

rompre nettement avec !<• prince d'Orange. " Fox, Append, p. 60.

If Rochester had gone over to the Romanists, many probably

would have follo%Tcd; on the other hand, his steadiness retained the

wavering. It was one of Uie first great disappointments with which

the king met. But his dismissal from lb.' tie.isury created a sensible

alarm. Dalryniph-, 17 j.
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had at least the sanction of many precedents in history,

if he had employed his influence to excite sedition

against Charles or James , and to thwart their adminis-

tration. Yet his conduct appears to have been merely

defensive , nor had he the remotest connexion with the

violent and factious proceedings of Shaftesbury and his

partisans. He played a very dexterous , but apparently

very fair game throughout the last years of Charles,

never losing sight of the popular party , through whom
alone he could expect influence over England during the

life of his father-in-law , w'hile he avoided any direct

rupture with the brothers , and every reasonable pretext

for their taking offence.

It has never been established by any reputable testi-

mony, though perpetually asserted , nor is it in the least

degree probable , that William took any share in prompt-

ing the invasion of Monmouth '

. But it is nevertheless

manifest that he derived the greatest advantage from this

absurd rebellion and from its failure •, not only as it re-

moved a mischievous adventurer, whom the multitude's

idle predilection had elevated so high, that factious men

w ould , under every government , have turned to account

his ambitious imbecillity, but as the cruelty with which

this unhappy enterprise was punished rendered the king

' Lord Dartn'iouth wrote to say, tliat Fletclier told him there were

good grounds to suspect that the prince underhand encouraged the

expedition with design to ruin the duke of Monmoutli; and this Dal-

rymple beheves, p. i36. It is needless to observe, that such subtle

and hazardous policy was totally out of William's character, nor is

there much more reason to believe what is insinuated by James him-

self ( Macpherson's Extracts, p. i44; Life of James, li. 34), that

Sunderland had been in secret correspondence with Mpnmouth; un-

less indeed it were , as seems hinted in the latter work, with the king's

knowledge.
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oilii>u> '. wliilr llic success nl Ills aims iiiN|tiif(l liiin willi

lalse conrulente, ami iiej;;U'cl of lauliun. Every nionlli

,

as it hi-ou^'lit fortli cvidcMicc of James's arhiliaiv projects,

' The mmil)i"r »)r persons who siilTercfl the sentence of tlie law, in

the rjnioiis western assi/.c of Jefferies , h;ts been differently stated ; l)nl

accordin'; to a list in the Unrleian Collection, n. 4''^9 » '' appears to

l)c as follow s : at Winchester, one ( Mrs. Lisle ) executed ; at balishury,

none; at norchester, 74 executed, 171 transported; at Exeter,

1 4 executed, ~ transported ; at Taunton, i41 executed , 184 Iransport-

tA\ at Wells, 1)7 executed, 3()3 transpoited. In all, 33o executed,

8^5 transported; besides wiany that were left in custody for want of

o> idence. It niav be observed , that the prisoners sentenced to trans-

portation appear to have been made over to some gentlemen of

interest at court, among others sir Christopher ]SIusj;rave, who did

not blush to beg the grant of their unfortunate eountrymen, to be

Sold as slaves in tiie colonies.

The apologists of Jaraes II have cndeavouicd to lay the entire

blame of these cruelties on Jefferies, and to represent tiie king as

ignorant of them. Roger North tells a story of his brother's inter-

ference, which is ])lainl\ contradicted by known dates, and the false-

hood of which throws just suspicion on iiis numerous anecdotes. See

Slate Trials, xi. 3o3. But the king speaks with apparent approbation

of what he calls JefTeries's campaign in writing to the prince of

Orange (Dahymple, i65); and I have beard that there are extant

additional proofs of his perfect acquaintance with the details oftho.se

assizes; nor indeed can he be supposed ignorant of them. Jefferies

himself, before his death, declared, that he had not been half bloody

enough for him ])v whom he was employed. Burnet, liji (note to

Oxfonl edition, vol iii). The king, or his biographer in his behalf,

makes a very awkward apology for the execution of major Holmes,

which is shown by himself to have been a gross breach of faitli. Life

of James , ii. 4^-

It is unnecessary to dwell on what may he found in e\ery histor^
;

the trials of Mrs. Lisle, Mrs. Gaunt, and alderman Corni-sh; the

former before Jefferies, the two latter before Jones, his successor as

chief justice of K. B. , a judge nearly as infanions as the former,

though not altogether as brulal. Both Mrs. Lisle and Cornish's con-

victions were without evidence, and consequently reversed after the

levoiulion. Slate Trials, vol. \i.
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increased the number of those who looked for deliver-

ance to the prince of Orange, either in the course of

succession or by some special interference. He had, in

tact, a stronger motive for watching the councils of his

father-in-law than has generally been known. The king

was , at his accession , in his fifty-fifth year , and had no

male children 5 nor did the queen's health give much
encouragement to hope for them. Every dream of the

nation's voluntary return to the church of Rome must

have vanished , even if the consent of a parliament could

be obtained, which was nearly vain to think of-, or if

open force and the aid of France should enable James

to subvert the established religion , what had the catho-

lics to anticipate from his death, but that fearful re-ac-

tion which had ensued upon the accession of Elizabeth ?

This had already so much disheartened the moderate

part of their body, that they were most anxious not to

urge forward a change for which the kingdom was not

ripe , and which was so little likely to endure , and used

their influence to promote a reconciliation between the

king and prince of Orange , contenting themselves with

that free exercise of their worship which was permitted

in Holland', But the ambitious priesthood who sur-

rounded the throne had bolder projects. A scheme was

' Several proofs of this appear in the correspondence of Barillon.

Fox, iM. Mazure, ii. 22. The nuncio, M. d'Adda, was a moderate

man, and united with the moderate cathoHc peers , Bellasis, Arundel,

and Powis. Id. 127. This party urged the king to keep on good terms

with the prince of Orange, and to give way about the test. Id. 184

255. They were disgusted at father Petre's introduction into the privy-

council; 3o8. 353. But it has ever been the misfortune of that respect-

able body to suffer unjustly for the follies of a few. Barillon admits,

very early in James's reign , that many of them disliked the arbitrary

proceedings of the court; ils pretendent etre bons Anglois, c'cst-a-dire
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ItMincd (Milv ill tlic kiiii^'s reii;i» , lo cxcliulo tlic piinrcss

III Or.ini;!' IVnin llit' siucossioii in lavour of lin si>l«T

\iiii('. ill tlif t'vciil (i| llu" filler's coiivcrMnii to the

Momisli failli. The I'micli niiiiisU'is al nui' court, Ma-

rillon ami Monropos
,
pave car to this liardv Intrigue. TIjcv

llaltorcd themselves that hoth Anne and her hushand

were favourahlv disposed. Hut in this they were wholly

mistaken. ISO one could he more unconcpicrahlv fixed in

her rclii;ion than that princess. The kiii^ hiinscW, when
Mil- l)iil( h amhassador, \i\n Citers , laid hefbrc him a

document . prohahlv drawn up hv some catludics of his

court , in which those audacious sjicculalioris were de-

veloped , diM-larcd his indignation at so criminal a projccl.

If was not even in his power, he let the juiiicc afterwards

know hv a message, or in that ol" parliament, according

to llic principles which had heen maintained In his own
hehair, to change the fundamental order of succession

lo the crown '. Nothing indeed can more forcibly paint

the desperation of the popish faction than their enter-

tainment of so preposterous a scheme. But it naturally

lie pas desircr que le rol d'Angleterre ote a la nation ses privileges et

ses lihertes. Maziire, i. 4«4-

William openly declared his willingness to concur in taking off tin-

jienal laws, provided the test might remain. Burnet, (194. DalrMTiple,

iS.j. Maznre , ii. aifi. a5o. 346. James replied, that he must have all

or notliing. Id. 353.

' I do not know that this intrigue has been brought to light before

the recent valuable publication of M. Mazure, certainly not with such

full evidence. See i. 417. ii. ia8. ifio. i65. i'!-. 182. 188. iga. Barillon

savs to his master in one place : — C'est une iiiatiere fort delicate it

traiter. Je sais pourtant qu'on en parle an mi d'Angleterre, et

qn'avec le temps on ne d^sespdre pas de trouver des moycns pour

faire passer la couronne sur la t^le d'un heritier catholique. II faut

poiir cela venir a bout dc beaucoup de cboses qui nc sont encore que

commencocs.
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increased the solicitude of William about the intrigues

of the English cabinet. It does not appear that any direct

overtures were made to the prince of Orange , except by

a very few malecontents , till the embassy of Dykvelt

from the States, in the spring of 1687. It was William's

object to ascertain, through that minister, the real stale

of parties in England. Such assurances as he carried back

to Holland gave encouragement to an enterprise that

would have been equally injudicious and unwarrantable

without them '. Danby, Halifax, Nottingham , and others

of the tory, as well as whig factions , entered into a secret

correspondence with the prince of Orange ; some from a

real attachment to the constitutional limitations of mo-
narchy

^ some from a conviction that , without open

apostasy from the protestant faith , they could never ob-

tain from James the prizes of their ambition. This must

have been the predominant motive with lord Churchill

,

who never gave any proof of solicitude about civil li-

berty ; and his influence taught the princess Anne to

distinguish her interests from those of her father. It was

about this time also that even Sunderland entered upon

a mysterious communication with the prince of Orange
5

but whether he afterwards served his present master only

to betray him , as has been generally believed , or sought

rather to propitiate , by clandestine professions , one who
might in the course of events become such , is not per-

haps what the evidence already known to the world will

enable us to determine ^. The apologists of James have

' Burnet, Dalrymple, Mazure.
' The correspondence began by an affectedly obscure letter of lady

Sunderland to the prince of Orange , dated March 7 , 1687. Dalrymple,

187. The meaning however cannot be misunderstood. Sunderland
himself sent a short letter of compliment by Dykvelt, May 28,
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oflen rrprrs(Mit('(l Suiulcilaiids trcacliory as oxlcndin^

hack to l\\c comnitiKcmenl of this rt'ii;n , as if he had

entered upon the king's service witli no other aim than

to j)ut him on measures that would naturally had to his

riiin. lUa the simpler hv|)olhesis is j)rohahly nearer the

truth : a corrupt and artful statesman could have no bet-

ter prospect for his own advantage than the power and

popularitv of a government which he administered ; it

was a conviction of the king's incorrigihle and infatuated

adherence to (h-signs which tin* lising spirit of llic iialiitii

rendered ulterlv infea>ihle: an appichension that, when-

ever a flee parliament should he called, he might expe-

rience the fale of StralTord as an ex|)iation for the sins of

the crown, that determined him to secure as far as pos-

sible bis own indemnity upon a revolution which he

could not have withstood. '

The dismissal of Rochester was followed up at no great

distance bv the famous declaration for liberty of con-

science, suspending the execution of all penal laws con-

cerning religion , and freely pardoning all olFences

against them . in as full a manner as if each individual

referring to what that cnvov had to communicate. Churcliill , Nutting-

tiam , Roctioster, Devonshire, and otiiers, wrote also by Dykvelt.

Ilahfax was in correspondence at the end of i68f>.

Sunderland does not appear, by the extracts from Barillon's

letters, published by M. Maznre, to have been the a<lvispr ol the

king's most injudicious measures. He was united with the queen, who

had more moderation than her husband. It is said by Bariilon , that

both lie and Petre were against the prosecution of the bishops, ii. 448.

The king himself ascribes this step to .lefferies , and seems to glance

al.so at Sunderland as its adviser. Life of .Tames, ii. iSf). He speaks

more explicitly as to Jefferies in Macpher.son's Extracts, i5i. Yet

lord Clarendon's Diary, ii. 4y, tends to acquit Jefteries. Probably the

king had nobody to blame but himself. One cause of Sunderl.ind's

continuance in the apparent support of a policy which he knew to l>e
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had been named. He declared also his will and pleasure

that the oaths of supremacy and allegiance , and the

several tests enjoined hy statutes of the late reign, should

no longer he required of any one hefore his admission to

offices of trust. The motive of this declaration was not so

much to relieve the Roman catholics from penal and in-

capacitating statutes , which , since the king's accession

and the judgment of the court of king's bench in favour

of Hales, were virtually at an end, as by extending to the

protestant dissenters the same full measure of toleration
,

to enlist under the standard of arbitrary power those who
had been its most intrepid and steadiest adversaries. It

was after the prorogation of parliament that he had begun

to caress that party , who in the first months of his reign

had endured a continuance of their persecution ', But the

clergy in general detested the non-conformists still more

than the papists , and had always abhorred the idea of

even a parliamentary toleration. The present declaration

went much farther than the recognized prerogative of

dispensing with prohibitory statutes. Instead of removing

the disability from individuals by letters patent , it swept

destructive was his poverty. He was in the pay of France, and even

importunate for its money. Mazure, 872. Dalrymple, 270 et post.

Louis only gave him half what he demanded. Without the blindest

submission of the king , he was every moment falling; and this drove

him into a step as injudicious as it was unprincipled, his pretended

change ofreligion , which was not publicly mode till June t688 , though

he had been privately reconciled, it is said (Mazure, ii. 4^3), more

than a year before bv father Petre.

' *' This defection of those his majesty had hitherto put the greatest

confidence in [Clarendon and Rochester], and the sullen disposition

of the church of England party in general, made him think it ne-

cessary to reconcile another ; and yet he hoped to do it in such a

manner as not to disgust quite the churchman neither. " Life of

James, ii. 102.
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away al once, in (-nt'cl , llu' solrmii ordiiianros of llic Ic-

f;islaturc. There was iiuletd a rel'eiciK e to the I'liliire

eoncurrencc of llic two houses, whenever he should

think it convenient for them to meet ; hut so e.\j)ressed
,

as rather to insult, than pay respeet to their authority'.

And no one eouKl help eoiisidei ing the declaration of a

>iiiular iialiiie '|U>1 [tuhli^hed it) Scoll.iiid a> liie hest com-

nienlaiv on tin- presiiit. In that he susjuMided all laws

ai;ain>t the Koman calholies and moderate picshyleiians,

'• hv his soverei{;ri aulliorilv. prero;;alive roval , and ah-

solute power, which all his suhjecls wore to ohey without

reserve; " and in its whole tenor spoke, in as unequivocal

language as his grandfather was accustomed to use , his

eonlr'mpt of all pretended limitations on hiswill'*. Though

the constitution of Scotland was not so well halanced as

our own , it was notorious that the crown did not legally

possess so absolute a power in that kingdom , and men

might conclude that , when he should think it less ne-

eessarv to ohserve some measures with his l.nglish sub-

jects, he would address them in the same strain.

Those , indeed, who knew by what course his favour

was to be sought, did not hesitate to go before, and light

him , as it were , to the altar on which their country's

liberty was to be the victim. Many of the addresses which

fill the columns of the London (iazetle ii\ i()!^7 , on oc-

casion of the declaration of indulgence , Hatter the kuig

with assertions of his dispensing power. The benchers

and barristers of the Middle Temple, luider the direction

of the j)roslitute Shower, were again foremost in the race

of infamv. Thcv tliank him " for asserting his own royal

prerogatives, the very life of the law. and of their jtro-

' London Gazette, March i8, i(iSj. Hnlpli ,
q'p.

Ral|ili, y4^- Mazurp, ii. 307.
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fession , which prerogatives, as lliey were given by God
himself, so no jDower upon earth could diminish them,

but they must always remain entire and inseparable from

his royal person ; which prerogatives as the addressers

had studied to know , so they were resolved to defend
,

by asserting with their lives and fortunes that divine

maxim , a Deo rex , a rege lex. " '

These addresses , which , to the number of some hun-

dreds , were sent up from every description of persons

,

the clergy , the non-conformists of all denominations , the

grand juries , the justices of the peace , the corporations

,

the inhabitants of towns , in consequence of the declara-

tion , afford a singular contrast to what we know of the

prevailing dispositions of the people in that year , and of

their general abandonment of the king's cause before the

end of the next. Those from the clergy, indeed, disclose

their ill-humour at the unconstitutional indulgence , li-

miting their thanks to some promises of favour the king

had used tov>ards the established church. Rut as to the

rest , we should have cause to blush for the servile hy-

pocrisy of our ancestors , if there were not good reason to

believe that these addresses were sometimes the work of

a small minority in the name of the rest , and that the

grand juries and the magistracy in general had been so

garbled for the king's purposes in this year, that they

formed a very inadequate representation of that great

class from which ihey ought to be taken ^. It was , how-

' London GazeUe, June 9, 1687. Shower had been knighted ahttle

hefore, on presenting, as recorder of London, an address from tlie

grand jury of Middlesex, thanking the king for his declaration. Id.

May la.

^ London Gazettes of 1687 and 1688 passim. Ralph, 94G, 368.

These addresses grew more ardent after the queen's pregnancy became
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rvcr, >oiv ii.UuimI lli.il lli«\ should drciMvc llic lomt.

Tlio catholics wore caj^cr lor llial sccurilv wliicli iiolliiiii;

Imt ail act of tlii^ Ici^islatuie could allord ; and .lames

,

who. as well as his niinistor. had a sli'oiig aversion to the

measure, seems .ihoul ihi' lathM- cimI of ilic siuninci- ol

i()Sj to have made a sudden ehaiii^e in his scheme ol }^o-

\ernment. and icsolved once more to liy the dis})osition

of a parliamenl. I or thi> |>nr|)o-~(' . having dissolved that

from which he could e\|)e( t luithin^ hostile to the <lun(h.

he set himself lo manage the eh>clion ol another in sJich

.1 manner, as to ensure hi-> main oi)jecl . ihe security of

the llomish relii^iou.
'

--

••His first care.,' savs his hiographer Innes, "was
to j)uri;o the corporations from that leaven which was

known. Tlicv were renewed of course after the birth of the prince of

Wales. But scarce anv appear after the expected invasion was an-

nounced. The tories (to whom add the dissenters) seem to liave

thrown off the mask at once, and deserted the king wliom they had

so grossly flattered as inslantaneously as parasites on tlie stage desert

their patron ou the first tidings of his ruin.

'I'he dissenters have been a little ashamed of their compliance witii

tlie declaration, and of their silence in the popish controversy during

this reign. Neal, 755, 768 : and see Biogr. Brit. art. J/sop. The best

excuses arc that they had been so harassed , it was not in liuman

n.itnre to refuse a mitigation of suffering on almost any terms; that

they were by no means unanimous in tiieir transitory ^nijport of the

court; and that they gladly embraced the first offers of an equal in-

rlulgence held out to them by the churili.

' " The king now finding that nothing which had the le.i-<t appear-

ance of noTclty , though never so well warranted by the prerogative,

would go down with the people, unless it had the parliamentary

stamp on it, resolved to try if be could get the penal laws and test

taken off bv that anlhority. " Life of James, ii. ti\. But it seems l>^

]M Mazure's auilioiities, that neither the king nor lord Sundciland

wishetl to convoke a parliimenl , ^lilih was pressed forwnid by tin

eaijer catholics, ii. 3i)y.

III. 21
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in danger of corrupling the whole kingdom \ so lie ap-

pointed certain regulators to inspect the conduct of se-

veral borough towns, to correct abuses where it was prac-

ticable , and where not, by forfeiting their charters, to

turn out such rotten members as infected the rest. But in

this , as in most other cases , the king had the fortune to

choose persons not loo well qualified for such an employ-

ment, and extremely disagreeable to the people; it was a

sort of motley council made up of catholics and presby-

terians, a composition which was sure never to hold long

together, or that could probably unite in any method

suitable to both their interests-, it served, therefore, only

to increase the public odium by their too arbitrary ways

of turning out and putting in ; and yet those who were

thus intruded , as it were , by force , being of the presby-

terian party, were by this time become as little incli-

nable to favour the king's intentions as the excluded

members. " '

This endeavour to violate the legal rights of electors,

as well as to lake away other vested franchises, by new-

modelling corporations through commissions granted to

regulators, was the most capital delinquency of the king's

government , because it tended to preclude any repara-

tion for the rest, and directly attacked the fundamental

constitution of the state''. But, like all his other mea-

sures , it displayed not more ill-will to the liberties of

tlie nation , than inability to overthrow I hem. The ca-

tholics were so small a body , and so weak , especially

' Jjife of James
, p. iSg.

' t^alph, gfiS ,
gfifi. The object was to let in the rlissenters This was

evidently a desperate game : James had ever mortally hated the sec-

taries as enemies 1o monarchy., and they were irreconciloahly adverse

to all his schemes.
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III t'(M|>ui;il(' towns, tli.it till' wliolc ('(Icct prodiicrd Ity iIh-

n'i;ulalors was lo place municipal |K)\\('r and tiusi in ilir

hands of tlio non-conlorniists, lliosc precarious and un-

lailldul allies ol" the court , whose rcsenlnicnl ol jiasl

o|)pi(ssion , hcrrdilarv allachmcnl to popular principles

of government . and inveterate ahhoirence ol" popery

,

were not to he (^IVaced hv an unnatural coalition. Hence

tlii)ni;h thev availid themselves, and surely without re-

])roach , of the toleration held out to them, and even

took the henefit of the scheme of ici^ulation , so as lo

till (hr (1)1 pDiation of London , and many others, they

were, as is confessed ahove, too much of Eiii^lishmen and

protestanls for the purjioses of the court. The wiser part

of the churchmen made secret overtures to their party,

and hv assurances of a toleration . if not also of a com-

prehension within the Anglican pale , won them over to

a lu'artv concurrence in the j^Mcat project that was on

foot'. The kint; I'onnd it necessary to descend so much
from the hauphtv attitude he had taken at the outset of

his reii^n , as personally to solicit men of rank and local

inllvience for their votes on the two great measures of re-

]»ealing the test and penal laws. The country gentlemen,

in their ditVerenl counties, were tried with circular (|ucs-

lions, whether they would comply with the king in their

elections, or, if themselves chosen, in parliament. I'hose

w ho refused such a promise were erased from the lists of

justices and deputv-lieutenants*. Yet his hiographer ad-

' Buruet. Life of James, 169. I^ord Halifax, as is supposed, pub-

lished a letter of advice to the dissenters, warning tliein against a

coalition with tlie court, and proitiising all indulgence from the

church. Ralph, <pn. Soniers' Tracts, viii. 5o. D'Oylv's J>ife <»f Saii-

rroft, i. 3a<>.

' Ralph ,
\)f>y. I.onsflalc, p. 1 i. '• It is lu he ohsorved ,

" says the
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mils, that he received little encouragement to proceed in

the experiment of a parliament
'

; and it is said by the

French ambassador, that evasive answers were returned

to these questions , wilh such uniformity of expression
,

as indicated an alarming degree of concert. ^

It is unnecessary to dwell on circumstances so well

known as the expulsion of the fellows of Magdalen Col-

lege ^. It was less extensively mischievous than the new-

modelling of corporations , but perhaps a more glaring

act of despotism. For though the crown had been ac-

customed from the time of the reformation to send very

peremptory commands to ecclesiastical foundations , and

even to dispense with their statutes at discretion , with

so little resistance, that few seemed to doubt of its pre-

rogative \ though Elizabeth would probably have treated

the fellows of any college much in the same manner as

James 11 , if they had proceeded to an election in de-

fiance of her recommendation
;
yet the right was not the

less clearly theirs , and the struggles of a century would

have been thrown away , if James II was to govern as the

Tudors , or even as his father and grandfather had done

before him. And though Parker, bishop of Oxford, the

author of this memoir, " that most ])art of the offices in tlie iialion

,

as justices of the peace, depuly-Ueuteuants, mayors, aldermen, and

freemen of towns, are filled with Roman catholics and dissenters, after

having suffered as many regulations as were necessary for that pur-

pose. And thus stands the state of this nation in this month of Sep-

tember, 1688. " P. 34- Notice is given in the London Gazette for

December 11, 1687, that the lists of justices and deputy-lieutenants

would be revised.

' Life of James, i83.

' Mazure, ii. Boa.

^ The reader will find almost every thing relative to the subject in

that incomparable repertory , the State Trials , xii. i ; also some notes

in the Oxford edition of Burnet.
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(uN{ |M('si(l(iil wIkhm iIic ('(•('Icslastical <(iiiuiii>siuiiiis ol)-

Irudfd oil llu- collrm', ^v('^•(• slill iiomin.illy ;i inolcslanl ',

Ills sMcccssoi- ('lilVord was an avowed mcmhci' oC iIr'

<liui( h of Hninc. Tlic collcgo was fdlcd with persons of

tlu" saino persuasion; mass was said in tin- chapel, and

the established relit^ion was excluded with a dci;ree of"

open force which entirely took away Jill security for ils

presei'\ati(>M in any olhcr |)lace. This latter act, espe-

cially, o( llu' Magdalen drama, in a slill i;real<r degree

than the nomination of Massey to the deanery olC-hrist

C.lunch, seems a decisive proof llial the king's repeated

promises of conlenlini; himself with a toleiation of his

own religion would have yielded to his insuperable bi-

gotry and the zeal of his confessor. We may perhaps add

to these encroachments upon the act of unil'ormily the

design imputed to him of conferring the archbishopric

of "iork on father Petre •, yet there would have been dif-

ficulties that seem insurmountable in the way of this,

suice the validity of Anglican orders not being acknow-

h'dged by the churcjj of Rome, Petre would not have

sought consecration at the hands of Saneroft , nor, had

be done so . would the latter have conferred it on him
,

even if the chapter of York had gone through the indis-

pensable form of an election. ^

Ihe iidatnated monarch was irritated by lliat whicli

Parker's Kea<ions for Abrogating the Test are written in such a

lone, as to make his readiness to abandon the protestant side very

manifest, even if the common anecdotes ofiiiin shonld be exaggerated.

It seems, however, confirmed hv M.izurc , ii. 3yo, vihh the

addition, that Petre, Hke a second Wolsev , aspired al^o to be clian-

cellor Tlif pope, however, woiilrl not mnkt- liim a bishop, against

the rules of tlic order of Jesuits to which he bch)nged. Id. a.ii. Janit s

tlien tried, tlirouyh Uird Castlemain, to ^vt him a cardinal's liat, but

^^ itil .IS lltflf success.
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he should l)ave taken as a terrible warning , this resist-

ance to his \vill (Voni the university of Oxford. That

sanctuary of pure unspotted loyalty , as some would say

,

that sink of all that was most abject in servility, as less

courtly tongues might murmur, the university of Oxford,

which had but four short years back , by a solemn decree

in convocation
,
poured forth anathemas on all who had

doubted the divine right of monarchy, or asserted the

privileges of subjects against their sovereigns, which had

boasted in its addresses of an obedience without any

restrictions or limitations , which but recently had seen a

known convert to popery and a person disqualified in

other ways installed by the chapter without any remon-

strance in the deanery of Christ Church, was now the

scene of a firm though temperate opposition to the king's

positive command , and soon after the willing instrument

of his ruiji. In vain the pamphleteers, on the side of the

court , upbraided the clergy with their apostasy from the

principles they had so much vaunted. The imputation it

was hard to repel ^ l)ut if they could not retract their

course without shame , they could not continue in it

without destruction '

. They were driven to extremity by

' "Above twenty years together," says Sir Roger t/Estrange,

perliaps himself a disguised cathoh'c, in his reply to the reasons of

die clergy of the diocese of Oxford against petitioning ( Somers'

Tracts, viii. 4^), " without any regard to the nobility, gentry, and

connnonalty, our clergy have been publishing to the world, that the

king can do greater things than are done in his declaration; but now

the scene is altered , and they are become more concerned to maintain

their reputation even with the commonalty than with the king. " Sec

also ill the same volume, p. 19, " A remonstrance from the church

of England to both houses of parliament, " 1^85; and p. i/i5, " A

new test of the church of England's loyalty; " both, especially the

latter, bitterly reproaching her members for their apostasy from

foimcr jiroiessions.
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llu' orilcr of M;iv .| , i()<SH , lo rcud llii' (Icclaialioii (il iii-

(l(ilt;(>iice in llirir churches '. This , as is well kimwii . im I

with ijreat rosislance , and hy inducini; llie |)rinial(' and

^i\ (illici hishops to present a petition Id llie kini^ a^ainsl

il, hion^ht on that ("anions persecnlion , which, nimc

perha|is than all hi> loiiner actions, cost hini the alli -

^iani r nl the .\nf;li(an cluiri li. I he pr()cc((lini:> npon

the trial oi thosi prelates are so laniiliar as to re(jnire no

particniar notice'. What is most worthy ol" remark is,

llial (he ver\ |»arl\ who had most extolled the royal j»re-

ioi;ati\e, <ind ol'ti'n in such terms as ilall limitations ol' it

were only to sul)sist at pleasure, hecame now the instru-

ments of briiii;ing il down within the compass and control

of the law. 11 the kini; had a right lo suspend the execu-

tion of >lalutes hv |)rociamalion , the Ijishoji's petition

mii,'ht not indeed he lihellous . hut their disohcdiencc

and that of the clerijY eould not he warranted , and llu-

piincipal artjument hoth of the har and the hench rested

on the great (juestion of that ])rerogative.

The king, meantime, was hlindlv hurrying on at the

instigation of his own pride and higotrv, and of some

ignorant priests, confident in the fancied ohediencc of

thr church , and iu the hollow supj)ort of the dissenters
,

afit r all his wiser counsellors, the catholic peers, the

nuncio, jierhaps the (]ueen herself, had grown sensihle

of the danger, and solicitous for tem|)orl/.ing measures.

Hr liad uond reason to perceive that iicillici llu- Ihct nor

the army could he relied upon ; lo cashier the most ri-

gitlly |)rotestant officers, to draft Irish troops into the

regiments , to |)lace all important commands in the hands

of catholics, were diffi«'ult and even desperate measures,

nal|)li,982.

' Soe State Trials, \ii i,S3. D'OnIv's Lift- of Siincrott , i. 25o.
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which rendered his designs more notorious , without
rendering them more feasible. It is among the most asto-

nishing parts of this unhappy sovereign's impolicy, that

he sometimes neglected , even offended
, never steadily

and sufficiently courted , the sole ally that could by pos-

sibility have co-operated in his scheme of government.
In his brother's reign , James had been the most obse-

quious and unhesitating servant of the French king. Be-
fore his own accession, his first step was to implore,

through Barillon
, a continuance of that support and

protection , without which he could undertake nothing

which he had designed in favour of the catholics. He
received a present of 5oo,oool. with tears of gratitude

,

and telling the ambassador he had not disclosed his real

designs to his ministers
,
pressed for a strict alliance with

Louis, as the means of accomplishing them '. Yet with a

strange inconsistency, he drew off gradually from these

professions , and not only kept on rather cool terms with

France during part of his reign , but sometimes played a

double game by treating of a league with Spain.

The secret of this uncertain policy, which has not been
well known till very lately, is to be found in the king's

character. James had a high sense of the dignity pertaining

to a king of England , and much of the national pride , as

well as that of his rank. He felt the degradation of impor-
tuning an equal sovereign for money, which Louis gave
less frequently and in smaller measure than it was de-

manded. It is natural for a proud man not to love those

before whom he has abased himself. James , of frugal

habits, and master of a great revenue, soon became
more indifferent to a French pension. JNor was he insen-

' Fox, App. 2ij; Daliymplc, 107; Mazure,i. 396. 433.
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sihie to ihe reproach of Fiiropc , lliat lie was grown llic

\assal of I'Vaiu'O aiul had tarnished the hislrc olthr Kni;-

lisli crown '. Had he l)eeM hini^eW |(i()lestant , ov his

subjects catholic . he woiihl prohahlv have given the reins

to that jeahtnsv ol his ainhitious neighhour , ^\hi(•h, even

in hi> peculiai' ciicuinslaiices , restrained him iVoni thi^

nio>t t'\|»e(hent couise : 1 mean e\|)e(heut , on the hv|»o-

ihesis that to overthrow the civil and i'ehi;ioiis institutions

ol" Ids people was to he the main object of bis reign, for

it was idle to attempt this w ithout the steady co-operation

of IVance; and those sentiments of dignitv and inde-

pendence which at fust sight appear to do him honour,

being without anv consistent magnanimitv of character,

served oidv to accelerate his ruin . and confirm the per-

' Several proofs of tiiis occur in tiie course of M. Mazure's work.

When the Dutcii ambassador, Van Citers, siiowed hiai a paper, pro-

bably forged to exasperate him, liut purporting to be written by some

catholics, wherein it was snid tliat it would be belter for the people

to be vassals of France than slaves of the devil, he burst out into rage.

" ' Jamais ! non ,
jamais je ne ferai rien qui me puisse metfre au-des-

sous des rois de France et d'E'ipagne. Vassal! vassal de la France!

s'ecria-t-il avec emportement. ' Monsieur! si le parlement avoit voulu,

s'il vonloit encore, j'aurois porte, je porterois encore la ra<inarchie a

un degre de consideration qu'elle n'a jamais eu sous aucun des rois

mes predceesseurs , et voire Etat v trouveroit peut-^tre sa propre secu-

rite, ' " Vol. ii. ifi5. Sunderland said lo Barillon, " Le roi d'Angle-

terre se reproche de nc pas dtre en Europe tout ce qu'il dcvoit etrc,

et souvrnt il se plaint (|ue le mi voire maitre n'a pas p<iiir lui assez de

consideration. " Id. 3i3. On the other hand, Louis was much mor-

tiiied that James made so few applications for his aiil. His hope seems

to have been, that by means of French troops, or troops at least iii

his pay, he should get a footing in England, and this was what the

other was too proud and jealous to permit. " Comme leroi," he

said, in ifiHj, " ne.ddute pas de mtsu affection ol du desir que j'ai

de voir la religion catholicpic bicn cUihlie en Angiclerie, il faul croin

qu'il se trouve as.scz de foice el d'autorile pour executer ses desseins,

I'ti'sju'U n'a pas recours a moi. " P. i58;also 174 'aS. 3io.
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suasion of his incapacity '

. Even in the memorable year

1688 , though the veil was al length lorn from his eyes

on the verge of the precipice , and he sought in trembling

the assistance he had slighted , his silly pride made him

half unwilling to he rescued ; and when the French am-

bassador at the Hague , by a bold manujuvre of diplo-

macy , asserted to the States that an alliance already

subsisted between bis master and the king of England
,

the latter took offence at the unauthorized declaration
,

and complained privately, that Louis treated him as an

inferior ^. It is probable that a more ingenuous policy in

' James affected the same ceremonial as the king of Fiance, and

received the latter's ambassador sitting and covered. Louis only said

,

smiling, " Le roi mon frere est fier , mais il aime assez les pistoles de

France. " Mazure, i. 4'-3. A more extraordinary trait of James's pride

is mentioned by Dangeau , whom I quote from the Quarterly Review,

xix. 470. After his retirement to St. Germain, he wove violet in court

mournings, which, by etiquette, was confined to the kings of France.

The courtiers were a little astonished to see solem geminum, though

not at a loss where to worship. Louis, of course, had too much magna-

nimity to express resentment. But what a picture of littleness of spirit

does this exhibit in a wretched pauper, who could only escape by

the most contemptible insignificance the charge of most ungrateful

insolence !

^ Mazure, iii. 5o. James was so much out of humour at D'Avaux's

interference, that he asked his confidents " if the king of France

thought he could treat him like the cardinal of Furstenburg ,

" a

creature of Louis XIV whom he had set up for the electorate of

Cologne. Id. fii). He was in short so much displeased with his own

ambassador at the Hague, Skelton, for giving into this declaration of

D'Avaux, that be not only recalled, but sent him to the Tower. Burnet

is therefore mistaken, p. 768, in believing that there was actually an

alliance, though it was very natural that he should give credit to

what an ambassador asserted in a matter of such importance. In fact,

a trealy was signed between James and Louis, Sept. i3, by which

some French ships were to be under the former's orders. Mazure

,

iii. (17
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llir mill I nl NN liilcli.ill . Iiy (It Icrniinini; tlic kiiii; nl

IVaiMC l(» (Icclaif war nodiu-i om Holland, would lia\t

prt'vcnlcd l\\v r\|)('dilioii of llic j)iin((' o( ()rani;c.
'

Uv conlinuod to rrceive slioni^ assurances o(" allach-

mont IVom mi-n of rank In Rutland . l)ul wanted llial

direct invitation to enter the kini;dom with force , which

he required hoth for his security and his justificalion. No

men who thought much ahout their country's interests

or their own would he hastv in ventuiing on so awful an

enterprise. The punishment and incinominy of treason ,

the reproac h of history , too often the sworn slave of

fortune, awaited its failure. Thus Halifax and Nottini^ham

found their conscience or their courai;;e unecjual lo the

crisis, and drew hat k IVom the hardy conspiracy lliat

produced the revolution *. JNor
,

perhaj)s , would tht;

seven eminent persons, whose names are suhscrihed to

the invitation addressed on the 3oth of June , iG«HS , lo

' Louis continued to fiiul money, tLougli despising James and dis-

gusted with him. Prohably with a view to his own grand interests, lie

sliould, nevertheless, have declared war against Holland in October,

which must have put a stop to the armament. But he had discovered

that James with extreme meanness had privately offered, about the

end of Se])tember, to join the alliance against him as the only resource.

This wretched action is first brought to light by M. Mazure, iii. loj.

He excused himself to the king of F"rance by an assurance that he was

not acting sincerely towards Holland. Louis, though he gave up his

intention of declaring war, behaved with great magnaninnty and rom-

passi<m towards the falling bigot.

' Halifax all along discouraged the invasion, ]>ointing out that the

king ni.ule no progress in his schemes. Dalrymple, passim. Notting-

bara .said he would keep the secret, but could not be a party to a

treasonable undertaking. Id. aa8. Burnet, yf)/}; and wrote as late as

July to advise dclav and caution. Nolwiihstandiug the splendid success

i>l the oppi)site counsel.-., it would be ju<lg>ug too servilely h\ lli'

< viut not to admit that they were ticmendousU haiiardous
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the prince of Orange , the earls of Danhy, Shrewsbury,

and Devonshire, lords Delamere and Lumley, the hishop

of London , and admiral Russell , have committed them-

selves so far , if the recent birtli of a prince of Wales

had not made some measures of force absolutely necessary

for the common interests of the nation and the prince of

Orange '
. It cannot be said without absurdity, that James

was guilty of any offence in becoming father of this child •,

yet it was evidently that which rendered his other of-

fences inexpiable. He was now considerably advanced in

life , and the decided resistance of his subjects made it im-

probable that he could do much essential injury to the esta-

blished constitution during the remainder of it. The mere

certainty of all reverting to a protestant heir would be an

effectual guarantee of the Anglican church. But the birth

of a son to be nursed in the obnoxious bigotry of Rome
,

the prospect of a regency under the queen , so deeply

implicated , according to common report , in the schemes

of this reign , made every danger appear more terrible.

From the moment that the queen's pregnancy was an-

nounced , the catholics gave way to enthusiastic unre-

pressed exultation , and by the confidence with which

they prophesied the birth of an heir, furnished a pretext

for the suspicions which a disappointed people began to

entertain''. These suspicions were very general , they ex-

tended to the highest ranks , and are a conspicuous in-

stance of that prejudice which is chiefly founded on our

wishes. Lord Danby, in a letter to William , of March 27

,

' The invitation to William seems to have been in debate some

time before the prince of Wales's birth ; but it does not follow that it

would have been despatched if the queen had borne a daughter; nor

do I think tliat it should have been.

^ Ralph, 980. Mazure , ii. 367.
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iiisiiniatrs his douhl ol lln' qiKM-n's |)rri,Minnrv. AI'Iit

lilt' child's hirlh . the seven suhsciiheis lo ihe asstKialion

iii\ iliiii: ihr |ti iii((> to eoiue over, and jiU'di^in}:; ihemsi'lves

to join him , sav thai nol one in a ihousanil helieve il lo

he (he (piotMi's ; hird Devonshire sepaialely held lan-

guac;e to the same effect '.
I he |)riiicess Anne talked

with little restraint of hei' suspicions, and made no

scruple ol imparting; them to her sister '. rhoui;h no

one can hesitate at present lo acknowledgi^ that the

piiiKf of Wales's legitimacy is out of all question, there

was enouiih to raise a reasonahle apprehension in the pre-

sumj)tive heii', that a party not reallv very sci'upulous
,

and through religious animosity supposed to he still less

so , had he(Mi induced hy the unhoiinded j)rospect of

advantage to draw the king , who had heen wholly their

slave , into one of those frauds which bigotry might call

pious.
^

The great event , however . of what has been cmpha-

' Dalrymple, aifi, aa8. Tlie prince was urged in tlie ineniori.^l of

liie seven to declare tlie fraud of the queen's pregnancy to be one of

llie grounds of liis expedilion. He did t'lis; and il is the only pari of

his fleclaration that is false.

' State Trials, xii. i5i. Mar^ put some very sensible questions to

her sister , which show her desire of reaching the truth in so inijiortant

a matter. Thev were answered in a styh' which sliows that Anne did

not mean to lessen her sister's suspicions. Dalrvniple, 3o3. Her con-

versatioii with lord Clarendon on this subject, after the depositions

had been taken, is a proof that she had made up her min not to be

con>inced. FIenr^ Karl of Clarendon's Diary
, 77. 79. State Trials, ubi

supra.

' M. .Ma/.ure lias collected all the passages in the letters of Bariilou

and Bonrepos to the court of F'rance relali\<' lotiie queen's pregnancy,

ii. 3(ifi; and those relative to the birth of the prince of Wales, p. /i'>~.

It is to be observed that this took place more than a month before the

time expected.
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lically denominated in the language of our public ads

the Glorious Revolution stands in need of no vulgar cre-

dulity , no mistaken prejudice for its support. It can only

rest on the basis of a liberal theory of government, which

looks to the public good as the great end for which posi-

tive laws and the constitutional order of states have been

instituted. It cannot be defended without rejecting the

slavish principles of absolute obedience , or even that

pretended modification of them which imagines some

extreme case of intolerable tyranny , some , as it were
,

lunacy of despotism , as the only plea and palliation of

resistance. Doubtless the administration of James II was

not of this nature. Doubtless he was not a Caligula , or

a Commodus , or an Ezzelin , or a Galeazzo Sforza , or

a Christiern II of Denmark , or a Charles IX of France
,

or one of those almost innumerable tyrants whom men
have endured in the wantonness of unlimited power. No
man had been deprived of his liberty by any illegal war-

rant. No man , except in the single though very import-

ant instance of Magdalen College , had been despoiled of

his property. I must also add , that the government of

James II will lose little by comparison with that of his

father. The judgment in favour of his prerogative to

dispense with the test was far more according to received

notions of law, far less injurious and unconstitutional

than that which gave a sanction to ship-money. The in-

junction to read the declaration of indulgence in churches

was less offensive to scrupulous men than the similar

command to read the declaration of Sunday sports in the

time of Charles I. Nor was any one punished for a refusal

to comply with the one , while the prisons had been filled

with those who had disobeyed the other. Nay , what is

more , there are much stronger j)resumptions of the fa-
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llior'slhnn of llic son's iiilciilioii to l;iv aside |)nrliani('iils ,

and set U|t an avowed (les|)otism. Il is indeed ainnsini; to

n|)serve . llial many wlio scarcely put Ixinnds lo llieir

euloi;ies olCliarles 1. have been eonlenl to abandon the

cause of one who had no faults in his puhlic con<hnl

I)Ut such as soonu'd lo \\d\v come hv inhei"ilanc<'. I'he

cliaracters of the fathcf and son were very ch)sely similar
;

holh niond (»l their jndijuent as well as ihoir station
,

and still moie ohstinale in their understanding than in

iheii- |)ur|iose ; holh scni|iulously conscientious in certain

;;real points of condurt , lo the sacrifice of thai power

which thev had preferred to cverv thiiii; else ; the one

lar superior in relish foi' the arts and for polite letters ,

the other more diligent and indelatigahle in hiisiness ; the

father exempt from those vices of a court to which the

son was too long addicted ; not so harsh
,
perhaj)s , or

prone to severity in his temper, hut inferior in general

sincerity arid adherence to his word. They were hoth

e(juallv unfilled foi" the condition in which they weic

meant to stand— tiie limited kings of a wise and free

people . the chiefs of the I'.nglish cinnmonwealth.

The most plausible argument against the necessity of

so violent a remedy for public grievances , as the abjura-

tion of allegiance to a reigning sovereign , was one thai

misled half the nation in that age , and is still sometimes

insinuated by those whose j)itv for the misfortunes of the

house of Stuart appears to predominate over every other

sentiment which the history of the revolution should

excite. Il was alleged that the consliliilional mode of le-

dress by parliament was not taken away; ibal the king's

attempts lo (d)lain jiromises of siipporl IVoin the electors

and probable lepresenlatives showed his intention ot call-

ing one ; thai the writs were in fad ordered before the
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prince of Orange's expedition 5 that after the invader

had reached London , James slill offered to refer the

terms of reconciliation with his people to a free parUa-

ment , though he could have no hope of evading any thai

might he proposed ^ that by reversing illegal judgments
,

by annulling unconstitutional dispensations , by reinsta-

ting those who had been unjustly dispossessed, by punish-

ing wicked advisers , above all , by passing statutes to

restrain the excesses and cut off the dangerous preroga-

tives of the monarchy , as efficacious , or more so , than

the Bill of Rights and other measures that followed the

revolution , all risk of arbitrary power, or of injury to the

established religion , might have been prevented without

a violation of that hereditary right which was as funda-

mental in the constitution as any of the subjects' privileges.

It was not necessary to enter upon the delicate problem

of absolute non-resistance , or to deny that the conserva-

tion of the whole was paramount to all positive laws. The

question to be proved was that a regard to this general

safety exacted the means employed in the revolution , and

constituted that extremity which , in the opinion of these

reasoners , could alone justify such a deviation from the

standard rules of law and religion.

It is evidently true , that James had made very little

progress , or rather experienced a signal defeat , in his

endeavour to place the professors of his own religion on

a firm and honourable basis. There seems the strongest

reason to believe, that far from reaching his end through

the new parliament , he would have experienced those

w arm assaults on the administration which generally dis-

tinguished the house of commons under his father and

J)rother. Rut as he was in no want of money , and had not

the temper to endure what he thought the language of
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repuhliran faction . we may Ix' i'(jiiallv siirr that a short

and anprv session would liavr ondod witli a moro derided

resolution on his side to j^overn in ("iitnie willioul sueh

ini|)i;uli('ahh^ eoimsellois. I lie docliint' iin|)iilr(l ol old

to loi'd StralVord . tliiil al'ler Irving the i;ood - will oC piir-

lianicnt in vain . a kiii^ was ahsolved IVoni the lei;al

maxims of i^overnmrnl . was alw;iv> at llic licail of the

Stuarts. His armv was numerous . aeeordini; a! least to

I'ni;lish notions ; he had already hcgun to (ill it with po-

pish officers and soldiers ; the militia , though less to he

depended on. was Under the command of lord and deputy

lieutenants carefully selected ; ahove all, he would at the

last have recourse to l*'rance ; and though the experiment

of bringing over I'reneh troops was very hazardous . it is

difncull to sav that he might not have succeeded with all

these means in preventing or putting down any concerted

insurrection. lUil at least the i-enewal of civil bloodshed

and the anarchv of rebellion seemed to be the alternative

of slavery , if NN illiam had never earned the just title

of our deliverer. It is still more evident , that after the

invasion had taken place , and a general defection had

exhibited the king's inability to resist, there could have

been no such compromise as the lories fondly exj)ecled ,

no legal and peaceable settlement in what th( y called a

free parliament , leaving James in the real and recognized

possession of his constitutional prerogatives. Those who

have grudged William UI the laurels that he won for our

service are ever prone to insinuate that his unnatural

ambition would be content with nothing less than the

crown , instead of reluming to his country after he had

convinced the king of the error of his counsels, and

obtained securities for the religion and liberties of Eng-

land. The hazard of the enterprise . and most hazard*

ur. '.lO.
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oils it truly was , was to have been his ; the profit and

advantage our own. I do not know that William absolute-

ly expected to place himself on the throne , because he

could hardly anticipate that James would so precipitately

abandon a kingdom wherein he was acknowledged and

had still many adherents. Rut undoubtedly he must, in

consistency with his magnanimous designs , have deter-

mined to place England in its natural station , as a party

in the great alliance against the power of Louis XIV. To

this one object of securing the liberties of Europe, and

chiefly of his own country , the whole of his heroic life

was directed with undeviating , undisheartened firmness.

He had in view no distant prospect , when the entire suc-

cession of the Spanish monarchy would be claimed by

that insatiable prince , whose renunciation at the treaty

of the Pyrenees was already maintained to be invalid.

Against the present aggressions and future schemes of

this neighbour the league of Augsburg had just been

concluded. England , a free , a protestant , a maritime

kingdom , would , in her natural position , as a rival of

France , and deeply concerned in the independence of

the INetherlands, become a leading member of this con-

federacy. But the sinister attachments of the house of

Stuart had long diverted her from her true interests , and

rendered her councils disgracefully and treacherously

subservient to those of Louis. It was therefore the main

object of the prince of Orange to strengthen the alliance

by the vigorous co-operation of this kingdom •, and with

no other view , the emperor , and even the pope , had

abetted his undertaking. But it was impossible to imagine

that James would have come with sincerity into measures

so repugnant to his predilections and interests. What
better could be expected than a, recurrence of that false
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and hollow svstnn wliicli had hctiav«'d Kuro|)c . and

dislionouri'd Kui^land , under (Juulcs II? or rallicr .

\\(ndd not the sonso of injury and ihraldom luivc insjiiicd

^lill more dcadlv avnsion fo llic cause of those to whom
lie must liaM- a>(iil)cd his hiiniiliation ? There was as

little reaxin lo hope that he would ahandon the lonf;

cherished x hemes of arbitrary power, and llie sacred

interest of his own faith. We must rememher , that when

the adherents or apologists of James II have spoken ol

him as an unlortunately misguided prince , they have

insinuated what neither the notorious hislorv of those

times, nor the more secret information since brought to

light , w ill in any degree confirm. It Nvas indeed a strange

excuse for a king of sncb mature years, and so trained

in the most diligent attention to business. That in some

particular instances he acted under the inllucnce of his

confessor, Petre , is not unlikely; but the general

temper of his administration, his notions of government

,

the objects be had in view were perfectly bis own, and

pursued rather in spite of much dissuasion and many
warnings, than through the suggestions of any treachei'ous

counsellors.

Both with respect , therefore , to the prince of Orange

and to the English nation , James II was to be considered

an enemv whose resentment could never be appeased,

.ind whose jiower. conserpientlv, must be wholly taken

away. It is true, that if he had remained in Fnglaiul . il

would have been extremely difficult to deprive him oi

the nominal sovereignly. Hut in lliis ea>e . the |)rince of

Orange mii>t have been invested , by some course or

other, with all ih real attributes, lie undoubtedly in-

tended to remain in this coup.try. and could not other-

wise have preserved that entire ascendancy which was
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necessary for his ultimate purposes. The king could not

have been permitted , with any common prudence , to

retain the choice of his ministers , or the command of

his army, or his negative voice in laws , or even his per-

sonal liberty, by which I mean, that his guards must

have been either Dutch , or at least appointed by the

prince and parliament. Less than this it would have been

childish to require ; and this would not have been en-

dured by any man even of James's spirit , or by the na-

tion , when the re-action of loyalty should return , without

continued efforts to get rid of an arrangement far more

revolutionary and subversive of the established monarchv

than the king's deposition.

In the revolution of 1688 there was an unusual com-

bination of favouring circumstances, and some of the

most important, such as the king's sudden flight, not

witliin prior calculation , which render it not precedent

for other times and occasions in point of expediency, what-

ever it may be in point of justice. Resistance to tyranny

by overt rebellion incurs not only the risks of failure
,

but those of national impoverishment and confusion , of

vindictive retaliation , and such aggressions
,
perhaps

inevitable , on private right and liberty, as render the

name of revolution and its adherents odious. Those , on

the other hand , who call in a powerful neighbour to

protect them from domestic oppression , may too often

expect to realize the horse of the fable , and endure a

subjection more severe, permanent and ignominious
,

than what they shake off. Rut the revolution effected by

William III united the independent character of a na-

tional act with the regularity and the coercion of anarchy

which belong to a military invasion. The United Provinces

werr not such a foreign potentate as could put in jeopardy
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\\\c imi«'|H'M(UMM»' oi Kiii;laml ; iioi ((tiild lii> .irn»\ liavi:

ntaiiilaiiM-d itscll a^aiiot (lit- iiu-liiiati(>M> ut' llit> kiii^doni ,

llioui^li il \va> surticit'iil to repress aiiv lurbulciuc llial

would ualiiralh atlciid so exlraordinary a crisis. INolliiiij^

was doiu' l)v tlu' imdtilude ; no ik'w iiicn , soldiers or dc-

nia_i;ot;iU's. had llicir talt-iils l)r(»Ui;lit lorwaid hy lliis rapid

.iiid p.itiiii- icvoliitioii ; il tns| mt Mood, il \ ud.ilt'd im

I ij;hl . il was liarillv lo lie liaeeil in the comse ol juslire •

the toniial and exleiior chaiaeler ol ihe nuuiarelix re-

mained nearU I he ^aiiic in so eoinplele a iei;eiu'rati(>ii ol

its Mpirit. l\'W nalioii> can hope lo aseend up lo llic >|»herc

ol a ju>l ami honourable liberlv, especially when lony use

has made llic hack ol" obedience familiar, and ihey have

learned to moye as il were only by ibe clank ollbe chain,

with so liltle toil and hardship. ^Vc reason loo exclusiyely

from this peculiar instance of i()8^>, when we bail llu-

fearful strui;i:;les of other reyolulions w ilh a sanguine and

confulent svmpalhy. Nor is llu; only error upon this side.

For. as if the inveterate and cankerous ills of a common-
wealth could be extirpated with no loss and sull'ering, we

are often prone lo abandon the jtopular cause in agitated

nations w ilh as much lickleuess as we embraced it , when

we find lb it intemperance , irregularity, and confusion
,

from which great revolutions are very seldom excin[>l.

I hese are indeed so much their usual attendants . the

re-action of a self-deceived multitude is so jirobable a

coii>t(jurii( (• . the general prospects of success in most

cases so precarious , that wise and good men ari' more

likely to hesitate too long , than to rush forward to(»

eagerly. Yet •• whatever he the cost of this noble liberty,

we must be content to pay il to Heaven.''

It is uunecessarv even to mention those circumstances

of this great event . whi- h an> miiiiitc|> known to almost
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all my readers. They were all eminently favourable in

their effect to the regeneration of our constitution ; even
one of temporary inconvenience , namely , the return of
James to London

, after his detention by the fishermen
near Feversham. This, as Burnet has observed, and
as IS easily demonstrated by the writings of that time

,

gave a different colour to the state of affairs , and raised
up a party which did not before exist , or at least was too

disheartened to show itself. His first desertion of the

kingdom had disgusted every one , and might be construed
into a voluntary cession. But his return to assume again
the government put William under the necessity of using
that intimidation which awakened the mistaken sympathy
of a generous people. It made his subsequent flight

,

though certainly not what a man of courage enough to

Some short pamphlets, written at this juncture to excite sympathy
for the king , and disapprobation of the course pursued with respect

to hira, are in the Somers Collection, vol. ix. But this force put upon
their sovereign first wounded the consciences of Sancroft and the

other bishops , who had hitherto done as much , as in their station thev

well could, to ruin the king's cause and paralyze his arms. Several

modern writers have endeavoured to throw an interest about James at

the moment of his fall, either from a lurking predilection for all legi-

tinjately crowned heads, or from a notion that it becomes a generous

historian to excite compassion for the unfortunate. There can be no
objection to pitying James, if this feeling is kept unmingled with any

blame of those who were the instruments of his misfortune, tt was

highly expedient for the good of this country, because the revolution

settlement could not otherwise be attained, to work on James's sense

ot liis deserted state by intimidation ; and for that purpose the order

conveyed by three of his own subjects, perhaps with some rudeness

of manner, to leave Whitehall was necessary. The drift of several

accounts of the revolution that may be read is to hold forth Mul-

grave. Craven, Arran , and Dundee to admiration, at the expense of

William and of those who achieved the great consolidation of English

liberty.
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i;ivr his hcltci iud^incnl Iroi' plav would Ii;im' clinson ,

appear «'\rusalilc ;iml (1< rcnsivi'. It l)i(mi;lil out loo

-lariimlv, I MKMii loi iIh' sali>ra(lioii <i( |Ufjii(li(('(l luiiids ,

llic uiideiiiahlr fart, thai ihi" two houso of coiivciilioii

(U'posfd and cvpoJlfd their sovci tMt;ii. Thus the groat

>«hisin (if the jacol)iU's. lhout:;h it miivl otherwise have

«'\islfd . i^'ainrd it-, i hid" >lr('ni;lh ; and the rcvohilioii ,

to which at the outset a eoaliliou of whites atui lories had

(iihNpiied, heeamc in ils final result, in the selllenienl

1)1 the erowM upon William and Mai \ . ahuo-t entirely

the work ol the f'oimer party.

Ihil while ihe position ol the new ^ovi'iniuent was

lhu^ i<'ndeie(i less secuic . hv narrowing the hasis ol

puhlie opininn whereon it stood , liu' liheral prineiple>

ol [)oli(V which the whiles had espoused hecanie ineoin-

parahly more powerful , aiul were necessarily involved

in the continuance of the rcvolulion settlement. The mi-

nisters of William III and of the house of Hrunswick had

no choice hut to respect and countenance the doctrines

of Locke , Hoadlev. and Moleswortli . The assertion of

passive ohedience to llu' crown e;rew ohnoxious to the

crown itself. Our new line of sovereii^ns scarcely ven-

lured to hear of their hereditary rij:;ht , and <lreaded the

I up of flattery that was drui;i;ed with poison. This was

I he i^reatest chani^e that allected oui" monaichv hv the

fall of the house of Stuart. The laws were not so ma-

terially altered as the spirit and sentiments of the people.

Hence those who look only at the former have been

prone to underrate the mai;nitude of this revolution. The

fundamental maxims of the constitution . hoth as they

lej^ard the kiui; and the suhjcct. may seem neailv the

>ame. hul the disposition with which ihcy were received

iiid iiitnpreted \\a>cnliielv dilhienl.
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It was in this turn of feeling , in this change , if I may
so say, of the heart , far more than in any positive statutes

and improvements of the law, that I consider the re-

volution to have been eminently conducive to our free-

dom and prosperity. Laws and statutes as remedial , nay

more closely limiting the prerogative than the Bill of

Rights and Act of Settlement , might possibly have been

obtained from James himself , as the price of his conti-

nuance on the throne , or from his family as that of their

restoration to it. But what the revolution did for us was

this ; it broke a spell that had charmed the nation. It cut

up bj^the roots all that theory of indefeasible right, of

paramount jirerogatiye , which had put the crow u iu con-

tinual oppasition^la Jii£;,4)eople. A contention had now

subsisted for five hundred years , but particularly during

the four last reigns , against the aggressions of arbitrary

power. The sovereigns of this country had never pa-

tiently endured the control of parliament •, nor was it

natural foi' them to do so , while the two houses of par-

liament appeared historically, and in legal language , to

derive their existence as well as privileges from the crown

itself. They had at their side the pliant lawyers , who
held the prerogative to be uncontrollable by statutes, a

doctrine of itself destructive to any scheme of recon-

ciliation and compromise between a king and his sub-

jects; they had the churchmen, whose casuistry denied

that the most intolerable tyranny could excuse resistance

to a lawful government. These two propositions could

not obtain general acceptation without rendering all na-

tional liberty precarious.

ll has been always reckoned among the most difficult

problems in the practical science of government , to

combine an hereditary monarchy with security of free-
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<Imiu, so thai lu'ithn- lUv aniMlioii of kiiii;s shall uii(hT-

luiiie thf jieopU's rij^hls, nor the jcahMisv dI llic iicoph'

overturn the throne. England had aheadv experience of

hoth these misehiefs. And there seemed no prospect he-

fore her but either their alternate recurrence, or a final

suhmission to ahsolute power, unless hy one great efVorl

she could put the nuuKirchv lor ever beneath the law,

and reduce it to an inlei;ranl portion, instead of the pri-

mary source and princi|)le of the conslitulion. She must

reverse the favoured maxim : A Deo rex , a rege lex .

and make the crown itself appear the creature of the law.

Hut our ancient monarchy, strong in a possession of seven

centuries , and in those high and paramount prerogatives

which the consenting testimony of lawvcrs and the sub-

mission of parliaments had recognized , a monarchy from

which the house of commons and every existing peer,

though not perhaps the aristocratic order itself , derived

its participation in the legislature , could not be bent to

the rcjjublican theories, which have been not very suc-

cessfully attempted in some modern codes of conslitulion.

It could nol be held, without breaking uj) all the foinid-

ations of our polity, that the monarchv emanaled iVom

the parliament , or even from the peoj)le. Hut by the re-

volution and by the act of settlement , the rights of the

actual monarch , of the reigning faniilv. were made to

emanate from the parliament and the people. Jn technical

language , in the grave and respectful theory of our

constitution , the crown is still the fountain from which

law and justice spring forth. lis prcrogatlvis arc in the

main the same as under the Tudors and ihc Stuarts^

but the right of the house of Rrunswick to exercise them

tan onlv be deduced liom the coiivciition of i()S8.

The great advantage therefore o( I he revolution , as
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I would explicitly affirm , consists in that, which was

reckoned its reproach by many, and its misfortune by

more ^ that it broke the line of succession. No other re-

medy could have been found , according to the temper

and prejudices of those times, against the unceasing

conspiracy of power. But when the very tenure of power

was conditional , when the crown , as we may say, gave

recognizances for its good behaviour, when any violent

and concerted aggressions on public liberty would have

ruined those who could only resist an inveterate faction

by the arms which liberty put in their hands , the several

parts of the constitution were kept in cohesion by a tie far

stronger than statutes , that of a common interest in its

preservation. The attachment of James to popery, his in-

fatuation , his obstinacy, his pusillanimity, nay even the

death of the duke of Glocester, the life of the prince of

Wales , the extraordinary permanence and fidelity of his

party, were all the destined means through which our

present grandeur and liberty, our dignity of thinking on

matters of government , have been perfected. Those liberal

tenets , which at the sera of the revolution were main-

tained but by one denomination of English party, and

rather perhaps on authority of not very good precedents

in our history, than of sound general reasoning , became

in the course of the next generation almost equally the

creed of the other, whose long exclusion from govern-

ment taught them to solicit the people's favour, and by

the time that jacobitism was extinguished, had passed

into received maxims of English politics. None at least

would care to call them in question within the walls of

parliament, nor have their opponents been of much

credit in the path of literature. Yet as since the extinc-

tion of the house of Stuart's pretensions , and other
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ivtMils of the last hall ct'iilurv, we have seen those ex-

ploded doctrines of iiuleleasihle hereditary lii^hl revived

under another name , and some have hecn willinj; to mis-

represent the transactions of the revolution and the act

of settlement as if thev did not ahsolulclv amount to a

deposition of the reiunini^ sovereign . and an election of a

new dvnaslv hv the rcpiesenlativcs of the nation in par-

liament , it mav he piopci- to state precisely the several

votes, and to point out the impossihility of reconciling

ihcm to anv gentler construction.

The lords sj)irilual and temporal . to the numhcr of

ahoul ninety, and an assemhlv of all who had sat in any

of king Chailes's parliament , w ilh the lord-mayor and

fiftv of the common council , requested the prince of

Orange to take upon him the administration after the

king's second flight, and to issue writs for a convention

in ihf usual manner '. This was on the 26th of Dccem-

her , and the convention met on the ^^d of January.

Their first care was to address the prince to lake the

administration of affairs , and disj)0sal of the revenue

into his hands, in order to give a kind of parliamcnlaiy

sanction to the power he already exercised. On the 'Sth

of January the commons , after a dehalc in which the

friends of the late king made but a faint opposition , came

to their great vote : That king .Tames II having endea-

voured to suhvert the constitution of this kingdom, by

' I\irl. Hi-it. V. ati. Tlio former address on tlie king's first quitting

Londou, signed by the peers and liisliops, who met at Gnildliall

.

Uec. II, did not in express terms desire tlie prince of Ornnge t<>

assume the government, or to call a parliament, though it evidently

tended to that result, censuring the king and extolling the princes

conduct. Id. ly. It was signid hy the .irchhisliop, his last public act.

llurnet has exposed himself to the l.i^li of lUdjih hy staling thi.*.

.iddiess of Dec. 11 incorrectly.
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breaking the original contract between king and people

,

and by the advice of Jesuits and other wicked persons

having violated the fundamental laws, and having with-

drawn himself out of the kingdom , has abdicated the go-

vernment
, and that the throne is thereby vacant. They

resolved unanimously the next day , that it hath been

ibund by experience inconsistent with the safety and
welfare of this protestant kingdom to be governed by a

popish prince '. This vote was a remarkable triumph ot

the whig party, who had contended for the exclusion

bill, and on account of that endeavour to establish a

principle which no one was now found to controvert

,

had been subjected to all the insults and reproaches of

the opposite faction. The lords agreed with equal unani-

mity to this vote , which , though it was expressed only as

an abstract proposition , led by a practical inference to

the whole change that the whigs had in view. But upon
the former resolution several important divisions took

place. The first question put, in order to save a nominal
allegiance to the late king , was , whether a regency

with the administration of regal power under the style of

king James II during the life of the said king James , be

the best and safest way to preserve the protestant religion

and the laws of this kingdom ? This was supported both

by those peers who really meant to exclude the king from
the enjoyment of power, such as Nottingham, its great

promoter , and by those who , like Clarendon , were

anxious for his return upon terms of security for their

religion and liberty. The motion was lost by fifty-one

to forty-nine
5 and this seems to have virtually decided

,

in the judgment of the house, that James had lost the

' Commons Journals; Pari, Hist.
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ihi'oiif'. I lie ImiU lliiii it-«ilv((l lli;il llicir was an ori-

ginal (Diilrai I Ixlwt'cii lilt' kiii^ and [(cojilc, l)V firiY-livc

to forty-six; a position tlial seems rallier too lUeorelical

.

vet neressarv at that time, as denvini; the divine origin

of" moiiaicliv . Iidm wliieh its ahsoliilc and indefeasible

aiillioiilv liMtl lircn |)lausil)ly derived, 'lliey concurred

williout nuu'li (Icliale in the rot of llie commons' vole,

till tliev came lo llic clause thai lie liad ahdicated llic

goveinintiil . for uliicli lliev substiluled llie \\uvi\ desert-

ed, lliev iit\! omillcd the final and most important

clause, that ihe throne was thereby vacant, by a majo-

rity of (iftv-five to forlv-one. This was owing to the party

of lord Danbv , who asserted a devolution of the crown

on the princess of Orange. It seemed to be tacitly under-

stood bv both sides that the iid'ant child was to he pre-

sumed spurious. This at least was a necessary supposition

for the lories, who sought in the idle rumours of the time

an excuse for abandoning his right. As to the whigs

,

llioiigh thev were active in discrediting this unfortunate

hoy's legitimacy, their own broad principles of changing

the line of succession rendered it, in point of argument,

a superfluous inquiry. The lories , who had made little

resistance to the vote of abdication , when it was proposed

in the commons . recovering courage by this dilTerencc

between the two houses , and perhaps by observing the

king's parlv lo he >lronger ovil of doors than it had ap-

peared to be. were able lo muster i5i voices against

' Somervillp and several other writers liave not acrurately statetl

the question , and suppose the lords to have dehated whether the

throne, on the hypothesis of its vacancy, should be filled by a king

or a regent. Sucii a mode of putting the question would have been

absurd. I observe that M. Mazurc has bien deceived by these autiio-

rities
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282 in favour of agreeing with the lords in leaving oul

the clause about the vacancy of the throne '

. There was

still , however , a far greater preponderance of the whigs

in one part of the convention , than of the tories in the

other. In the famous conference that ensued between

committees of the two houses upon these amendments, it

was never pretended that the word abdication was used

in its ordinary sense , for a voluntary resignation of the

crown. The commons did not practise so pitiful a subter-

fuge. Nor could the lords explicitly maintain , whatever

might be the wishes of their managers , that the king was

not expelled and excluded as much by their own word

desertion , as by that which the lower house had em-

ployed. Their own previous vote against a regency was

decisive upon this point". But as abdication was a gentler

term than forfeiture, so desertion appeared a still softer

method of expressing the same idea. Their chief objec-

tion to the former word was that it led , or might seem to

lead , to the vacancy of the throne , against which their

principal arguments were directed. They contended that

in our government there could be no interval or vacancy,

the heir's right being complete by a demise of the crown-,

so that it would at once render the monarchy elective if

any other person were designated to the succession. The

commons did not deny that the present case was one of

election , though they refused to allow that the monarchy

' Pari. Hist. (Si. The chief speakers on this side were old 'sir Thomas

Clarges, hrother-in-law of general Monk, who had been distinguished

as an opponent of administration under Charles and James, and

Mr. Finch, brother of lord Nottingham, who had been solicitor

general to Charles, but was removed in the late reign.

^ James is called " the late king " in a resolution of the lords on

Feb. 2.



(11 w \\\ _ lA-Nll S U "^fii

was lliiis rriultM'rd pn |)rlii;illv clcclivr. Tlirv asked, siip-

iMi^iiii; a iii;lil In drxcml upon llic iir\l lirir. wliu was

llial lit-ir U) iidici it il ; and gained one ol llicir vWui ad-

vanlaj;es by tlu' dirficullv olcvadiiii; this qiicslioii. ll was

indeed cvidcnl . that iC ihr lords should cairy ihcii

anii'ii(hii(iit-«. Ill iiupiirv into ihe h'i:itima(y (tl ihe piiiicr

(if \N ahs (ouUl hv no means he (hs|)ensed wilh. I idess

ihal (ouhl he disjiroved more satisfactorily limn ihey had

reason to hope . ihcy must come hack to llie inconve-

nioncos of a roi^cnrv . with the prospect of hequeathinp

interminahh" eonfusion to their posterity. I'or if the (h's-

een(hints of James shoidd eoiitiinie in ihe lloman catholic

reli-ion , the nation mii;ht he placed in the ridiculous

situation of aeknowledyiny a dynasty of exiled kings ,

whose lawful prerogative would be withheld by another

race of proleslant regents. It was indeed strange to apply

the provisional substitution of a regent in cases of infancy

(»r imhecillitv of mind to a prince of mature age , and full

capacitv for the exercise of power. Upon the king's re-

turn to England , this delegated authority must cease of

itself, unless snpported by votes of parliament as violent

and incompatible w ilh the regular constitution as his de-

privation of the royal title , hut far less secure for the

subject, whom the statute of Heiuy ^ II would shelter in

paving obedience to a king dc facto, while ihe lal(> of sir

Henrv ^ ane was an awful j)roof that no other name could

give countenance to usurption. A great part ol the na-

tion not thirty years before bad been compelled hy acts

of parliament ' to declare upon oath their abhorrence of

that traitorous position , that arms might he taken up by

the king'> authority against his person or those commis-

'
I 3 Car. II c. i ; 17 Car. II. c. ii.
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sioneJ by him , through the influence of those very tories

or loyalists who had now recourse to the identical dis-

tinction between the king's natural and political capacity,

for which the presbyterians had incurred so many re-

proaches.

In this conference , however , if the whigs had every

advantage on the solid grounds of expediency, or rather

political necessity , the tories were as much superior in

the mere argument , either as it regarded the common
sense of words , or the principles of our constitutional

law. Even should we admit that an hereditary king is

competent to abdicate the throne in the name of all his

posterity , this could only be intended of a voluntary and

formal cession , not such a constructive abandonment of

his right by misconduct as the commons had imagined.

The word forfeiture might better have answered this pur-

pose; but it had seemed too great a violence on prin-

ciples which it was more convenient to undermine than

to assault. Nor would even forfeiture bear out by analogy

the exclusion of an heir , whose right was not liable to

be set aside at the ancestor's pleasure. It was only by re-

curring to a kind of paramount , and what I may call

hyper-constitutional law , a mixture of force and regard

to the national good , which is the best sanction of what

is done in revolutions , that the vote of the commons

could be defended. They proceeded not by the stated

rules of the English government , but the general rights

of mankind. They looked not so much to Magna Charta

,

as the original compact of society, and rejected Coke and

Hale for Hooker and Grotius.

The house of lords , after this struggle against prin-

ciples undoubtedly very novel in the discussions of par-

liament, gave way to the strength of circumstance and
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llio slcatlinoss of the ((unmons. Tlicv rt'solvcd not to inNisi

oil their iinuinliUfiil-« to tlic original vole; and I'ollowcd

tlii> iij> by a ir>(>luli<iii tliat tlic priricr and [)rincess of

< )| aiif,M> shall Itt' df"( laifd kini; and queen of Knt;land , and
all the doniiiiinns thereunto hilonj^iui; '

. lUil the com-
mons with a nohU> patriotism delavod to concur in this

hasty settlement of tlio crown , till thcv should have com-
pleted ihe declaration of those fundamental rii,dits and
liherties for the sake of which alone they had i,'one for-

ward with this i;reat revolution ". That declaration being

at once an exposition of the misgovernmenl which had
compelled them to dethrone ll;e late king, and of the

(•oii(lilimi> »i|)on which thev circled his successors, was
incorpoiat(>(l in the final resolution to which hoth houses

came on the iMU of I'ehruary. extending the limitation

of the crown as far as the state of affairs required : That
A^lliam and Marv, prince and princess of Orange , be,

and he declared king and queen of England , France . and
Ireland , and the dominions thereunto belonging, to hold

the crown and dignity of the said kingdoms and domi-
nions to ihcm. the. said priiu c and princess, during their

' This was carried hy sixty-two to forty-seven, according to lord

Clarendon, several of the tories going over, and others who had hcoii

hitherto absent coming down to vote. Forty peers protested, including

twelve bishops, out of seventeen present. Trelawnev , who had voted

against the regency, was one of them; but not Comjjton , tlovd of

St. Asaph, Crewe, Sprat, or Hall; the three former, I believe, bring

in the majority. Lloyd bad been absent when the vote ])assed again-.t

a regency, out of unwillingness to disagree with the majority of his

brethren; but he was entirely of Burnet's mind The votes of the bishops

are not accurately stated in most hooks, which has induced nie to

mention them here. Lords' Journals, Feb. ti.

' It bad been resolved, Lin. ig, that before the committee proceed
to Gil the tbrone now vacant, the>- will proceed to secure our reli-

gion, laws, and lil>erties.

in. 23
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lives , and the life of the survivor of them; and that the

sole and full exercise of the regal power be only in and

executed by the said prince of Orange , in the names of

the said prince and princess, during their joint lives-, and

after their decease the said crown and royal dignity of the

said kingdoms and dominions to be to the heirs of the

body of the said princess ; for default of such issue , to the

princess Anne of Denmark , and the heirs of her body;

and for default of such issue , to the heirs of the body of

the said prince of Orange.

Thus, to sum up the account of this extraordinary

change in our established monarchy, the convention

pronounced , under the slight disguise of a word unusual

in the language of English law, that the actual sovereign

had forfeited his right to the nation's allegiance. It swept

away by the same vote the reversion of his posterity and

of those who could claim the inheritance of the cro\\gi.

It declared that, during an interval of nearly two months,

there was no king of England , the monarchy lying , as it

were , in abeyance from the -a 3d of December to the

i3tb of February. It bestowed the crown on William,

jointly with his wife indeed , but so that her participation

of the sovereignty should he only in name '

. It postponed

' See Burnet's remarkable conversation with Bentinck , wherein

the former warmly opposed the settlement of the crown on the prince

of Orange alone, as Halifax had suggested. But nothing in it is more

remarkable than that the bishop does not perceive that this was vir-

tually done; for it would be difficult to prove that Mary's royalty

differed at all from that of a queen consort, except in having her

name in the style. She was exactly in the same predicament as Philip

had been during his marriage with Mary I. Her admirable temper

made her acquiesce in this exclusion from power, which the sterner

character of her husband demanded ; and with respect to the conduct

of the convention, it must be observed , that the nation owed her no
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llu- suci'cssion of tlie princess Anne during his life. Lastly.

i( niitdc no provisittn loi' :iiiv iiiturc drvoliitloii id llic

t rcnvii in lailure of issue from those to wlioni it was lltus

limited, leaviiii; that to the wisdom olfului'e parliaments.

^ et only eight years hefore , nay much less, a laii,'e j)ait

of the nalitMi had loudly proclaimed the ineompetency ol'

a full parliament , ^yith a la\ylul king at its head , to alter

{\\c lineal course of succession. i\o whig had then openly

professed the doctrine that not only a king, hut an entire

loyal family might he set aside for pidjlic convenience.

Ihe notion of an original eontracl \yas denounced as a

repuhlican chimera. The deposing of kings was branded

as the worst hirth of popery and fanaticism. If other re-

yolutions haye heen mor(> e\tensiv(» in their elTect on the

established government . few perhaps have displayed a

more rapid transition of public opinion. I'^or it cannot be

i»^sonahlv doubted that the majority of the nation went

ab)ng with the vote of their representatives. Such was the

leiminalion of that contest which the house of Stuart had

(Kirticiilnr debt of gratitude, nor had she any better claim tlinn her

sister to fill a throne by election, which had been declared vacant. In

fact , there was no middle course between what was done, and follow-

ing the precedent of Philip, as to which Rentinck said, he fancied

the prince would not like to be liis wife s gentleman usher j for a

divided sovereignty- was a monstrous and impracticable expedient In

theory, however the submissive disposition of the queen might liave

])reventcd its mischiefs. Burnet .seems to have had a puzzled view of

this, for he says afterwards :
" it seemed to be a double-bottomed

monarchy, where there were two joint sovereigns; but those who

know the queen's temper and principles had no ajipreliensions of

divided counsels, or of a distracted government. " \'ol. ii. a. The

convention had not trusted to the queen's temper and principles. Il

required a distinct act of parliament (i W. and M. c. 6.) to enable

her to exerci.se the regal power during the king's absence froni Knj;-

land.
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obstinately maintained against the liberties , and of late
,

against the religion of England ; or rather, of that far

more ancient controversy between the crown and the

people which had never been wholly at rest since the

reign of John. During this long period, the balance,

except in a few irregular intervals , had been swayed in

favour of the crown ; and though the government of

England was always a monarchy limited by law , though

it always, or at least since the admission of the commons

into the legislature
,
partook of the three simple forms

,

yet the character of a monarchy was evidently prevalent

over the other parts of the constitution. But since the

revolution of 1688 , and particularly from thence to the

death of George II , it seems equally just to say, that the

predominating character has been aristocratical 5 the pre-

rogative being in some respects too limited, and in others

too little capable of effectual exercise , to counterbalaiire

the hereditary peerage, and that class of great territorial

proprietors , who , in a political division , are to be rec-

koned among the proper aristocracy of the kingdom. This,

however, will be more fully explained in the two suc-

ceeding chapters , which are to terminate the present

work.
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CHATTEK XV.

< ) > 1 II K 11 K 1 < ; > ( ) 1 WILLIAM III.

llecliiiatiou of Rif;lits. — J5il^>M^ujlit^ — jMilitary Force without

(^onst'iit declared illepal^^l)^^iiirnr uiili the new G()\ eminent.

— Its Causes. Inconipiitlbility ol the Revohition with received

Principles. — Cliaracter and Errors of William. — Jealousy of the

Whigs. — Bill of Indeninit\. — Bill for restoring Corporations. —

Settlement of the Revenue. — Appropriation of Supplies. — Dissa-

tisfaction of the King. — No repuhlican Party in Existence.

William employs Tories in Ministry. — Intrigues with the late

King. — Schemes for his Restoration. — Attainder of Sir John

Fenwiek. — 111 Success of the War. — It> F-vj)enses. — Treaty of

Rvswick. — Jealousy of the Commons. — Army reduced. — Irish

Forfeitures resumed. — Parliamentary Inquiries. — Treaties of

Partition - Improvements iu Constitution under William. -Bill

for Trietniial Parliaments. — Law of Treason. — Statute of Ed-

ward III. — Its constructive Interpretation. — Statute of Wil-

liam III. — Liberty of the Press. — Law of Lihel. — Religious

Toleration. — Attempt at Coinprchensinn. - Schism of the Nou-

jiirors. - I>aws against Roman (Catholics. - Ac^)fSc^^Jj;Ujimj^^

Limitations of Prerogative contained in it. I'rivy-Coiincil super-

.seded b\ a Cabinet. — Exclusion of Placemen and Pensioners from

Parliament. — Independence of Judges. — Oat+i of Abjuration.

1 >i K Revoliiliuii i> mil lu l)e considered as a mere etVort

of the nation on a pressing emergency to rescue itseW

from I ho vioh'ncc ol' a partindar monarch ; much less as

i;ioun(h'd upon die dani;ei- of ihe Anglican cliurch , its

emohim(nl> and dignities, from the bigotry of a hostile

rcliizion. ll was rather the triumph of those principles

which . in the language of the present day, are deno-

minated liberal or constitutional, ttver those of absohil'"
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monarchy, or of monarchy not effectually controlled by
stated boundaries. It was the termination of a contest

between the regal power and that of parliament , which
could not have been brought to so favourable an issue by
any other means. But while the chief renovation in the

spirit of our government was likely to spring from break-

ing the line of succession , while no positive enactments
would have sufficed t^^^WPillty to freedom with the

legitimate race of Stuart on the throne , it would have
been most culpable, and even preposterous, to permit

this occasion to pass by, without asserting and defining

those rights and liberties which the very indeterminate

nature of the king's prerogative at common law, as well

as the unequivocal extension it had lately received, must
continually place in jeopardy. The house of lords , indeed,

as I have observed in the last chapter, would have con-

ferred the crown on WiUiam and Mary, leaving the re-

dress of grievances to future arrangement ; and some
eminent lawyers in the commons , Maynard and Pollexfen,

seem to have had apprehensions of keeping the nation too

long in a state of anarchy '. But the great majority of the

commons wisely resolved to go at once to the root of the

nation's grievances , and show their new sovereign that

he was raised to the throne for the sake of those liberties

,

by violating which his predecessor had forfeited it.

The declaration of rights presented to the prince of

Orange by the marquis of Halifax , as speaker of the lords,

in the presence of both houses , on the i8th of February,

consists of three parts : a recital of the illegal and arbitrary

acts committed by the late king, and of their consequent

vote of abdication •, a declaration , nearly following the

' Pari. Hisi. V. 54.
^
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\viti(l> (»f iUv loniici |Mi I . llial >ii(li ciuiniciiilcd ini> .iic

ill('t;al ; iiml a resolution. (Iiat tlif lliroiic shall Itc filled

l)V [\\v juiiice ami |>riii(('.>s oC Oraiii^c , accordiiit; to llic

limitations mentioned in the last elia[)ter. 'I"liu> the de-

elaration ol rights was indi>solnl»lv eonnt-eted with tlie

revoluli«Mi-selLlement , as its motive an<l its condition.

I lie loid> and lommons in llii> iii>liunienl declare ;

riiat the jircteiuled power ol >us|)endini; laws and the

execution ol laws . by regal authoiitv, without cunseni ol

|tailiamenl. i> illeijal; That the pretended power ofdis-

pensint; with laws hy rei;al authority, as it hath heen as

sumed and exercised ol late , is illegal ^ That the com-

mission lor crcaling the late court of commissioners for

ecclesiastical causes , and all other commissions and courts

of the like nature, are illegal and j)ernicious ; Thai

levying of money for or to the use of the crown , by pie-

t(Miee of prerogative, without grant of |)ai'liament , lor

longer lime or in any other manner than the same is or

shall be granted, is illegal; That it is the right o( the

>ubjects to petition the king, and that all commitments

or prosecutions for such petitions ai'e illegal ; That the

laising or keeping a standing army within the kingdom

in time of peace, unless it be with consent of parliament

,

is illegal; That the subjects, which are protestants may

have arms for their defence suitable to their condition,

and as allmved by law ; That (dections of members of

parlianieul ought lo be free; That the freedom of speech

or debates . or proceedings in parliament , ought not lo

be im|)e.uhed or (pn-stioned in any com t or place out ol

parliament ; That eveessive bail ou^hl iml to he re-

(piired , niu e\ee>sive fines imposed . nor < lau'l ami

unusual puni>hmenls intlicted ; Ibal juries ought to be

duly impanelled and returned . and that jurors w'hieh
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pass upon men in trials of high treason ought to be

freeholders ; That all grants and promises of fines and

forfeitures of particular persons , before conviction , are

illegal and void 5 And that for redress of all grievances

,

and for the amending , strengthening , and preserving of

the laws, parliaments ought to he held frequently. '

This declaration was, some months afterwards, con-

firmed by a regular act of the legislature in the Bill of

Rights , which establishes at the same time the limitation

ofjdie.xrmYii-accqrding;Jo_the^vote .of bM^4^ , and

adds the important provision -^ That all persons who shall

hold communion with the church of Rome , or shall

marry a papist , shall be excluded , and for ever inca-

pable to possess , inherit , or enjoy the crown and govern-

ment of this realm ; and in all such cases , the people of

these realms shall be absolved from their allegiance , and

the crown shall descend to the next heir] This was as

near an approach to a generalization of the principle of

resistance as could be admitted with any security for

public order.

The Bill of R^ights contained only one clause extending

rather beyond the propositions laid down in the decla-

ration. This relates to the dispensing power, which the

lords had been unwilling absolutely to condemn. They

softened the general assertion of its illegfility , sent up

from the other house, by inserting the words " as it has

been exercised of late '*. " In the Bill of Rights , there-

fore , a clause was introduced , that no dispensation by

non obstante lo^ny statute should be allowed, except in

such cases as should be specially provided for by a bill to

be passed during the present session. This reservation

Pari. Hist. V. io8.

^ .Journals , 1 1 and 12 Feb. 1688-0.
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wtMit lo salisfv llic >(rii|)lts nl the loids . w ho did not aj^ree

without (linicully to the c»)m|)U'to al)()lilioii (»i'a nreroga-

tivo , so loni; rcro^ni/.cd , ami in many cases so con-

venient '. |)ui ilic palpable danger of permitting it to

e.xist ill its iiulefinite stale, subject to the interpretation

oi time-serving judges , j)revailcd with the commons over

this consideration of convcniency
i
and tliougli in the

ne.vt parliament the judges were ordered by the house of

lords to diaw a bill foi- the king's dispensing in such cases

therein they should find it necessary, and lor abrogating

such laws as had been usuallv dispensed with and were
become uselos , the subject seems lo have received no

further attention. '

Except in this article of the dispensing prerogative

,

we cannot say, on comparing the Bill of Rights with what
is proved to be the law by statutes , or generally esteemed

to be such on the authority of our best writers, that it

took away any legal power of the crown , or enlarged the

limits of populai- and j)arliamenlary j)rivilege. TJic most

(lucilixmablo j)roposUion , thoiujh at the same time one

of the most important , was that w Inch asserts the ille-

gality of a standing army in time of peace , unless with

consent of parliament. It seems difficult to perceive ii^

what respect this infringed on any private man's right (

or by what clear reason , for no statute could be pre-

tended . the king was debarred from enlisting soldiers by

voluntary contract for the defence of his dominions , es-

pecially after^an express law had declared the sole pow er

over the militia, without giving anv definition of that

word, to reside in the crown. This had never been ex-

pressly maiiiliiniMJ by Charles H's parliaments; though

' Pari. Hist. 3.i3

'Lords' Jou^nal^, aa Nov. i(i8<i.
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the general repugnance of the nation to what was cer-

tainly an innovation might have provoked a body of men
,

who did not always measure their words, to declare its

illegality '. It was, however, at least unconstitutional,

' The guards retained out of the old army disbanded at the king's

return have been aheady mentioned to have amounted to about

5ooo men, though some assert their number at first to have been con-

siderably less. No objection seems to have been made at the time to

the continuance of these regiments. But in 1^67, on the insult offered

to the coasts by the Dutch fleet, a great panic arising, 12,000 fresh

troops were hastily levied. The commons, on July 25, came to an

unanimous resolution , that his majesty be humbly desired by such

members as are his privy-council, that when a peace is concluded, the

new-raised forces be disbanded. The king four days after, in a speech

to both houses, said, he wondered what one thing he had done since

his coming into England, to persuade any sober person that he did

intend to govern by a standing army ; he said he was more an English-

man than so. He desired for as much as concerned him, to preserve

the laws, etc. Pari. Hist. iv. 363. Next session the two houses thanked

him for having disbanded the late raised forces. Id. 369. But in ifiyS,

during the second Dutch war , a considerable force having been

levied, the house of commons, after a warm debate, resolved, Nov. 3,

that a standing aimy was a grievance. Id. 604. And on February fol-

lowing, that the continuing of any standing forces in this nation,

other than the militia, is a great grievance and vexation to the people;

and that this house do humbly petition his majesty to cause imme-

diately to be disbanded that part of them that were raised since Jan. i,

1 663. Id. 665. This was done not long afterwards; but early in 1678,

on the pretext of entering into a war with France, he suddenly raised

an army of 20,000 men, or more according to some accounts, which

gave so much alarm to the ])arliaraent, that they would only vole

supplies on condition that these troops should be immediately dis-

banded. Id. 985. The king however employed the money without

doing so, and maintained in the next session, that it had been ne-

cessary to keep them on foot, intimating at the same time that he was

now willing to comply, if the house thought it expedient to disbantl

the troops; which they accordingly voted with unanimity to be ne-

cessary for the safety of his majesty's person jyid preservation of the

peace of the government. Nov. 25. Id. 1049. James showed in his
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l)\ wliicli. as (li>tiiii;nishrd (Vdm illei^'al , I intaii a iio-

vtllv ol iniitli iin|)oitaii(T , hMuliiii; to cndaiit^cr llie csla-

Mi^licd laws. And it is niaiiilVsl that tlu> kiiii^ rould M»'vrr

iiillicl penalties by martial law. (»r t^enei'ally by any other

eourse , on his troops, nor (juailer ihem on the inha-

bitants, nor cause them to interfere with the eivil au-

thorities; so that , even if the propositions so absolutely

expressed mav be somewhat loo wide, it still shftuld be

considered as virluallv correct \' . I^ul its distinct assertion

speecti to parliament, Nov. 9, iG85, that he intended to keep on foot

.1 standing army. Id iSji. But though that house of commons was

ven- differently composed from those in liis brotlier's reign, and

voted as large a supply as the king required, they resolved that a l)ill

he brought in to render the militia more useful; an ubliijue and timid

hint of their disapprobation of a regular force, against which several

members had spoken.

I do not lind that any one, even in debate, goes the length oil

denying that the king might by bis prerogative maintain a regular

army; none at least of the resolutions in the commons can be said t

have that effect.

' It is expressly against the Petition of Right, to rpiarter troops on

the citizens, or to inflict any punishment by martial law. No court

martial, in fact, can have any coercive jurisdiction except by statute,

imless we should resort to the old tribunal of the constable and

marshal. And that this was admitted, even in bad times, we ma>

learn by an odd case in sir Thomas Jones's Reports, 147- (Pasch.

33 Car. a. 1681.) An action was brought for assault and fal.se impri-

sonment. The defendant pleaded that he was lieutenant-governor of

the isle of Scilly, and that plaintiff was a soldier belonging to the

garrison , and that it was the ancient custom of the castle, that if any

.soldier refused to render obedience, the governor might punish him

by imprisonment for a reasonable time, which he had therefore done.

The plaintiff demurred, and had judgment in his favour. By de-

nmrring, he put it to the court t<( determine whether this plea , which

is ohviousl^ fibricated in or«ler to cover the want of any general right

to maintain discipline in this manner, were \alid in point of law;

which thev decided , as it appears, in the negative.

Ill the next reign, howrvei , an attempt was made tn pimisl,
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in the Bill of Rights put a most essential restraint on the

monarchy, and rendered it in effect for ever impossil:)le

to employ any direct force or intimidation against the

established laws and liberties of the people.

A revolution so thoroughly remedial , and accom-

plished with so little cost of private suffering , so little

of angry punishment or oppression of the vanquished
,

ought to have been hailed with unbounded thankfulness

and satisfaction. The nation's deliverer and chosen sove-

reign
, in himself the most magnanimous and heroic cha-

racter of that age , might have expected no return but

admiration and gratitude. Yet this was very far from the

case ; in no period of time under the Stuarts were public

discontent and opposition of parliament more prominent

than in the reign of William III ; and that high-souled

prince enjoyed far less of his subjects' atTection than

Charles II. No part of our history, perhaps, is read upon
the whole with less satisfaction than these thirteen years

,

during which he sat upon his elective throne. It will he

sufficient for me to sketch generally the leading causes

,

and the errors both of the prince and people , which

hindered the blessings of the revolution from being duly

appreciated by its contemporaries.

The votes of the two houses , that James had abdi-

cated , or , in plainer words , forfeited his royal autho-

rity , that the crown was vacant , that one out of the

regular line of succession should be raised to it , were

deserters capitally, not by a court martial, but on the authority of an

ancient act of parliament. Chief justice Herbert is said to have resign-

ed his place in the king's bench rather than come into this. Wright
succeeded him, and two deserters, having been convicted, wero

executed in London. Ralph, 9(11. I cannot discover that there was

any thing illegal in the proceeding, and therefore question a little

Herbert's motive. See 3 Inst, 96.
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so untonahle liv any known law . si» rt'|uii;nant lo the niiii-

ti|tl('s of llic otahlislMul clmrcli. thai a nation at cns-

tonuil to tliink upon matt(MS ol government only as

lawyers and churchmen dictated could not easily recon-

eiU' them lo its preconceived notions of duly. The first

burst of resentment against the late kint? was mitigated

by his fall; compassion and even confidence began lo take

place ol it: lii> adhercnls. some denving or extenuating

the faidts of his administralion . others more artfully re-

presenting fhem as capable of icdress by legal measures,

having recovered from llieir consternation, look advan-

tage of the necessary delay before the meeting of the

convention , and of the time consumed in its debates
,

to publish pamphlets and circulate rumours in his behalf'.

Thus, at the moment when William and Mary were

proclaimed , though it is highly ])robable that a majority

of the kingdom sustained the bold votes of its represent-

atives, there was yet a very powerful minority who be-

lieved the constitution to be most violentlv shaken , if

not irretrievably destroyed , and the rightful sovereign lo

have been excluded by usurpation. The clergy were moved
by pride and shame, bv tbe just apprehension that

' Sec several in tlie Soiiicrs Tracts, vol. x One of these , a Letter

to a Member of the Convention , by Dr. Sherlock , is •very ablv wrritten

,

and puts all the consequences of a change of government, as to

popular dissatisfaction, etc., much as they turned out, though of

course f.iiling to show that a treaty with the king would be less open

to objection. Sherlock declined for a time to take the oaths, but com-

plying afterwards, and writing in vindication, or at least excu.se of

the revolution, incurred the hostility of the Jacobites, and impaired

his own reputation by so interested a want of consistency ; for be had

been the most eminent ciinmpioii of pa'^sivc obedience. Even the

distiuctiim he found out, of the lawfiilues-. ut .illegiance to a king dv:

laclo, was contrary to his former doclriue.
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their influence over the people would be impaired , by

jealousy or hatred of the non-conformists , to deprecate

so practical a confutation of the doctrines they had

preached , especially when an oath of allegiance to their

new sovereign came to be imposed ^ and they had no al-

ternative but to resign their benefices , or wound their

reputation and consciences by submission upon some ca-

suistical pretext '

. Eight bishops , including the primate

and several ofthose who had been foremost in the defence

of the church during the late reign , with about four

hundred clergy , some of them highly distinguished
,

chose the more honourable course of refusing the new

oaths-, and thus began the schism of the non-jurors
,

more mischievous in its commencement than its conti-

nuance, and not so dangerous to the government of

William III and George I as the false submission of less

sincere men. ^

It seems undeniable , that the strength of this Jacobite

faction sprung from the want of apparent necessity for

' I W. and M.c. 8.

' The necessity of excluding men so conscientious, and several of

whom had very recently sustained so conspicuously the brunt of the

battle against king James, was very painful; and motives of policy , as

well as generosity, were not wanting in favour of some indulgence

towards them. On the other hand, it was dangerous to admit such a

reflection on the new settlement, as would be cast by its enemies, if

the clergy, especially the bishops, should be excused from the oath

of allegiance. The house of lords made an amendment in the act

requiring this oath, dispensing with it in the case of ecclesiastical

persons, unless they should be called upon by the privy-council.

This, it was thought, would furnish a security for their peaceable

demeanour, without shocking the people and occasioning a dangerous

schism. But the commons resolutely opposed this amendment, as an

unfair distinction, and derogatory to the king's title. Pari. Hist. 218.

I^ords' Journals, 17 April, 1689. The clergy, however, had six
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lilt' cliaiitic ol i,M)\ cnmiciil. I'Alrcmc (i|t|)i rssKtii |»r()(liirrs

an imprluoiis tide of resislaiifc , wliicli hears away the

rrasonlups ol the casuists. Hut the encroachmcnls ol

.lames II , hi'iiic; lalhef feU in prosp«Ml than mueli actual

injury . hit men in a calmer temper, aiul disposed to

\veif,'h somewhat nicely the nature of the j)roposed re-

medy. The revolution was, or at li'ast seemed to he,

a case ol jtolitical expcdiencv , and expediency is always

nionllis inort* time allowod tlieiii , in onior to take tlie oatli , tliaii tli<-

possessors t)f Inv ofiicos.

Ujion •l>«' wli<»le, I tliink tlie reasons for deprivation greatly jire-

ponrlernted. Pnhlic prayers for liie king hy name form part of our

liturgy; and it was surely impossible to dispense with the clergy's

reading them, which was as obnoxious as the oath of allegiance. Thus

the heueCced priests must have been excluded; and it was hardly

required to make an exception for the sake of a few bishops, even if

difficulties of the same kind would not have occurred in the exercise

of tin ir jurisdiction, which hangs upon, and has a perpetual reference

to the supremacy of the crown.

The king was impowcred to reserve a third part of the value of

iheir beneGccs to any twelve of the recusant clergy, i W. and M.

c. 8. s. ifi. But this could only be done at the expense of their suc-

cessors; and the behaviour of the non-jurors, who strained every

nerve in favour of the dtthroned king , did not recommend them to

the government. The deprived bishops, though many of them through

their late behaviour were deservedly esteemed, cannot be reckoned

among the eminent charac'ers of our church for learning or capacity.

Sancroft, the most distinguished of them, bad not made any remark-

able figure, and none of the rest had any pretensions to literary

credit. Those who filled their places were incomparably suj)erior.

Among the non-juring clergy a certain number were considerable

men; but upon the whole, the well-affected jiart of the church, not

only at the rev«)lution but for fifty years aiterwards, contained by far

its most useful and able members. Yet the effect of this expulsion

was highly unfavourable to the now government; and it required all

the influence of a latitudinarian school of <livinity, led by I.ocke,

which was verv strong among the l.iity under William, to counter-

act it.
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a matter of uncertain argument. In many respects it was

far better conducted , more peaceably, more moderately,

witb less passion and severity towards the guilty, with

less mixture of democratic turbulence , with less innova-

tion on the regular laws, than if it had been that extreme

case of necessity which some are apt to require. But it

was obtained on this account with less unanimity and

heartfelt concurrence of the entire nation.

The demeanour of William , always cold and sometimes

harsh , his foreign origin ( a sort of crime in English

eyes ) and foreign favourites , the natural and almost

laudable prejudice against one who had risen by the mis-

fortunes of a very near relation , a desire of power not

very judiciously displayed by him , conspired to keep

alive this disaffection 5 and the opposite party , regardless

of all the decencies of political lying , took care to ag-

gravate it by the vilest calumnies against one , who
,

though not exempt from errors , niust be accounted the

greatest man of his own age.. It is certain that his govern-

ment was in very considerable danger for three or four

years after the revolution , and even to the peace of

Ryswick. The change appeared so marvellous , and con-

trary to the bent of men's expectation , that it could not

be permanent. Hence he was surrounded by the timid

and the treacherous , by those who meant to have merits

to plead after a restoration , and those who meant at

least to be secure. A new and revolutionary government

is seldom fairly dealt with. Mankind, accustomed to for-

give almost every thing in favour of legitimate prescrip-

tive power , exact an ideal faultlessness from that which

claims allegiance on the score of its utility. The personal

failings of its rulers , the negligences of their adminis-

tration , even the inevitable privations and difficulties
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ului'li tilt' nature oi' luiman aflairs , or llir iniscoiidiict

1)1' ilicii- piodecessors create, nw impiilcd to lluin with

invidious iniiiutriicss. 'I'hose wlio dcciu llicir own merit

uiucwardi'd become always a numerous and implacable

class of adversaries ; ibose w hose scbenies of public im-

provement have not been Ibllowcd think nothing gained

bv the change , and return to a restless censoriousness ,

in which they have been accustomed to j)laee delight.

\\ lib all these it was natural (bat \N illlam siiould have to

conteml ; but we cannot with justice impute all the un-

popularity of his adminislialion to the dlsaileetiun of one

party, or the fickleness an<l ingratitude of another. It

arose in no slight degree from errors of his own.

The king had been raised to the throne by the vigouiand

^al of tliejylugs ; but the opposite party were so nearlv

upon an equality in both houses, that it would have been

difficult to frame his government on an exclusive basis. It

would also have been highly impolitic , and , with res-

pect to some few persons , ungrateful , to put a slight upon

those who had an undeniable majoritviu tiie most power-

ful classes. AN illiam acted , therefore , on a wise and

liberal principle . in bestowing offices of trust on lord

Jlaul)v , so meritorious in the revolution, and on lord

(Nottingham , whose probity was unimpcached •, while he

gave the whigs , as was due , a decided preponderance in

his council. Many of them , however . w ilh that indis-

criminating acrimony which belongs to all (actions, could

not endure the elevation of men who had complied with

the court too long , and seemed by their tardy opposi-

tion ' to be rather the patriots of the cburcli than of civil

liberty. Thev rennMubered that Danbv had been im-

' Burnet. Ralph, ly.l- i-<j-

III. 9.\
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peached as a corrupt and dangerous minister; that Ha-

lifax had been involved , at least by holding a confiden-

tial office at the lime , in the last and worst part of

Charles's reign. They saw Godolphin , who had con-

curred in the commitment of the bishops , and every

other measure of the late king , still in the treasury ; and

though they could not reproach Nottingham with any

misconduct , were shocked that his conspicuous opposi-

tion to the new settlement should be rewarded with the

post of secretary of state. The mismanagement of affairs

in Ireland during 1689, which was very glaring , furnished

specious grounds for suspicion that the king was betrayed '.

It is probable that he was so , though not at that time by

the chiefs of his ministry. This was the beginning of that

dissatisfaction with the government of William , on the

part of those who had the most zeal for his throne
,

which eventually became far more harassing than the

conspiracies of his real enemies. Halifax gave way to the

prejudices of the commons, and retired from power.

These prejudices were no doubt unjust , as they res-

pected a man so sound in principle , though not uni-

form in conduct , and who had withstood the arbitrary

The parliamentary debates are full of complaints as to the mis-

management of all things in Ireland. These might be thought hasty

or factious , hut marshal Schomberg's letters to the king yield them

strong confirmation. Dalrymple , Appendix, 26, etc. William's reso-

lution to take the Irish war on himself saved not only that country

but England. Our own constitution was won on the Boyne. The star

of the house of Stuart grew pale for ever on that illustrious day
,

when James displayed again the pusillanimity which had cost him
his English crown. Yet the best friends of William dissuaded him
from going into Ireland, so imminent did the peril appear at home.
Dalrymple, id. 97. "Things," says Burnet, "were in a very ill

disposition towards a fatal turn.
"
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in.iMiiiN ol (.Icii'Ics and James in that (aMiict nl wliich

lie iiiilnrtunatclv ((nitinucd loo Ion:; a nHMiilxT. Itiil his

fall is a waiiiiiif; to l"ni;lish stalosmcn , lliat ihcy will he

ik'cmi'd rt'Sjioiisihk' to thrir coiinliy (or nifasinos which

thev countenanrc hv rimainiiii; in oKicc , thoiii^h they

may resist them in council.

The same honest warmth which impclUd the whigs

to murmur at the em|>lovmcnt of men suUicd l)y tlieir

compliance with the court made them unw illing to concui

in the kind's desire of a total amnesty. They retained the

l)ill of indemnilv in the commons; and excepting some

hv name . and nianv more hy general clauses
, gave their

adversaries a pretext for alarming all those whose con-

duct had not heen irrcproachahle. Clcmencv is indeed

for the most pari the w isest , as well as the most generous

policy ; vet it might seem dangerous to pass over with

unlimited forgiveness that seiyileojjedience to arbitrary

jiowcr, especially in the judges, which, as it springs

from a base motive , is best controlled by the I'eai-

of punisbm(Mil. Hut some of the late king's instru-

ments had (led with him , others >vere lost and inin-

cd -. il was better lo follow the precedent set at the

restoration, than to give them a chance of regaining pub-

lic sympathy by a prosecution out of the regular course

of lavy '. In one instance, the expulsion of sir Robert

Sawyer from the house . the majority dis])laved a just

resentment against one of the most devoted adherents of

the prerogative , so long as civil liberty alon<; was in

' See the dpl)ates on tliis subject in tin- Parliamentary IIistor>
,

which is a transcript from Anchitel Grey. The whigs, or at lenst

some hot-headed men among theni , were certainly too mucli actuated

l>v a vindictive spirit , and consumed loo nnicii time on this necessary

hill.
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danger. Sawyer had been latterly very conspicuous in

defence of the church 5 and it was expedient to let the

nation see , that the days of Charles II were not entirely

forgotten '. JNothing was concluded as to the indemnity

in this parliament ; but in the next , William took the

matter into his own hands by sending down an act of grace.

I scarcely venture , at this distance from the scene

,

to pronounce an opinion as to the clause introduced by

the whigs into a Jiill_fqi'_restoring corporations , which

excluded for the space of seven ye^rs all who acted or

even concurred in surrendering charters from municipal

offices of trust. This was no doubt intended to maintain

their own superiority by keeping the church or tory fac-

tion out of corporations. It evidently was not calculated

to assuage the prevailing animosities. But on the other

' The prominent instance of Sawyer's delinquency, which caused

his expulsion , was his refusal of a writ of error to sir Thomas Arm-

strong. Pari. Hist. 5 16. It was notorious, that Armstrong suffered by

a legal murder; and an attorney-general in such a case could not be

reckoned as free from personal responsibility as an ordinary advocate,

who maintains a cause for his fee. The first resolution had been to give

reparation out of the estates of the judges and prosecutors to Arm-

strong's family; which was, perhaps rightly, abandoned.

The house of lords, who, having a power to examine upon oath,

are supposed to sift the truth in such inquiries better than the com-

nions, were not remiss in endeavouring to bring the instruments of

Stuart tyranny to justice. Besides the committee appointed on the

very second day of the convention, •aS Tan. 1689, to investigate the

supposed circumstances of suspicion as to the death of lord Essex, a

committee renewed afterwards, and formed of persons by no means

likelv to have abandoned any path that might lead to the detection

of guilt in the late king, another was appointed in the second session

of the same parliament (Lords' Journals, 2 Nov. 1689) " to consider

who were the advisers and prosecutors of the murders of lord Russell,

col. Sidney, Armstrong, Cornish, etc., and who were the advisers of

issuing out writs of quo worrantos against corporations , and who
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li. 111(1 , llic cowMitllN ^^llmll>slV»•n('^s ol llic ollur lo llic

<|iiii \\.in;iiilos st't'iiicil III l«'ii>l t(i (IcNfiNf lliis ccii^iirc
^

.111(1 (lie measure could 1)V lui means he put on a level in

point ol" lii^onr with the eoiporalion ael of Charles II. As

till' (lissenleis . iMHjuestionei! Irieiids ol (lie levolnllon ,

had been universally exehuled hv that statute , and ihe

lories had lately heen slront; enoui;h lo prevenl iheir

le-admissiou , it was not unfair for ihe opposite party, or

rather foi- thci;overnment. lo|)ioyide some security aj^ain^l

men , who . in spite of their oaths of allei^iaucc, were not

likely to have thoiouijhly abjured their formei' j)rineiples.

This clause, whieh modern lii>torians generally condemn

as oppressive, hail the stronj; support of iMr. Somcrs ,

then solieilor-i;eneral. It was. however, lost throui^h the

couit's conjunclion with the lories in the lower house,

and the bill ilsellTell lo the giountl in the upper; so that

were tlieir regulators, and also who were the public assertors of the

(iisj)ensiug power. " The examinadons taken before this committee

are printed iu the Lords' Journals, ao Dec. 1689; and there certainly

does not appear any want of zeal to convict tlie guilty. But neither

the law nor the proofs would serve them. Thev could eslahiisli ii«i-

thing ag.iinst Dudley North, the torv sheriff of 1^83, except that he

iiad named lord Russell's panel himself, which, though irregular and

doubtless ill-di'signed , had uiiluckilv a precedent in the conduct of

the famous whig sheriff, Slingsby Belhell; a man who, like North,

though on the opposite side, cared more for his party than for

decency and justice. Lord Halifax was a good deal Juirt in character

by this report, and never made a considerable (igiire afterwards.

Curnet, 3 J. His mortiGcation led him to engage in an intrigue with

(he late king, which was discovered ; vet T suspect that, with liis

usu.1l versatility, he ag.iin abandoned that cause before his death.

I^alph , 4'^7- The act of grace ( a W. and ^I. c. 10.) contained a small

number of exceptions, too many indeed for its name; but probably

there would have been difGculty in prevailing on the houses to pass it

generally ; and no one was ever molested afterwards on account of his

conduct before the revolutiun
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those who had come into corporations by very ill means

retained their power, to the great disadvantage of the

revolution party, as the next elections made appear. '

But if the whigs behaved in these instances with too

much of that passion which , though offensive and mis-

chievous in its excess , is yet almost inseparable from

patriotism and incorrupt sentiments in so numerous an

assembly as the house of commons , they amply redeemed

their glory by what cost them the new king's favour,

theirj^se aad„admixahlje seLtlenien-txif.lba.i£y^^

The first parliament of Charles II had fixed on

i,2oo,oool. as the ordinary revenue of the crown , suf-

ficient in times of no peculiar exigency for the support

of its dignity and for the public defence. For this they

provided various resources ; the hereditary excise on li-

quors
,
granted in lieu of the king's feudal rights , other

excise and custom duties granted for his life , the post-

office , the crown lands , the tax called hearth-money , or

two shillings for every house , and some of smaller con-

sequence. These in the beginning of that reign fell short

of the estimate, but before its termination, by the improve-

ment of trade and stricter management of the customs,

they certainly exceeded that sum. For the revenue of

James from these sources , on an average of the four years

of his reign , amounted to T_,,.nion^G41-
i
to which some-

thing more than 4oo,oool. is to be added for the produce

of duties imposed for eight years by his parliament of

i685.»

' Pari. Hist. 5o8, et post. Journals, 2 and 10 Jan.| 1689-90.

Burnet's account is confused and inaccurate, as is very commonly the

case : he trusted , I helieve , almost entirely to his memory. Ralph

and Somerville are scarce ever candid towards the whigs in this reign.

^ Pari. Hist, i5()



CHAP. \\. — uii.i.iA-M 3:5

William apjH'ars to have cnli'iiaiiu'd no doubt . that

this ;;roat rcvcniK^, as well as all the power and pi rro^a-

ti\f of the cr-owii . hccamc vested in hinisell" as kiiit; of

Knglaiid , or al lea>l nn^lil to he instantly setlltti li\ par-

liament aerordin^ to the M>ual method '. 'I'heic could in-

deed he no pretence for dispulinj; his rii;hl to the hercdi-

taiv excise, thoUi;h this sceni> to have heen (pn^lioned

in dehalc ; hnt the eoniiuons soon displaved a eonsiderahle

reUutance to i;rant the temporary revenue for ihe king's

life. This had been done for several centuries in the first

parlianuMit of every reign. Hut the accounts for which

they called on this occasion exhibited so considerable an

increase of the receipts ou one hand, so alaiming a dis-

position of the expenditure on the other, that they deemed

it tnpi'dient to restrain a lil)erality, >vhich was not ou\y

likely to lio beyond their intention . hut to place them
,

at least III future times, loo much wilhin the power of

the crown. Its average ex[)cnses a|)peare(l to have been

i,^oo,oool. Of this 6io,oool. was the charge of the late

king's army , and 83,49^1. of the ordnance. Nearly

<.)o,oool. was set under the suspicious head of secret ser-

vice , imprestcd to .Mr. duy, secretary of the treasury",

riius it was evident, that, far from sinking below the

Biirn»M, i3. Rjlpli, i38. 194. Sunie of llie lawyers ciidravouied

to persuade the house, that the revenue having been granted lo

James for his life, devolved to William during the natural life of the

former; a technical subtlety against the spirit of the grant. Soniers

seems not to have come into this; hut it is hard to collect the sense

of speeches from Grey's memoranda. Pari. Hist. i3<). It is not to be

understood tliat the tories universally were in favour of a grant for

life, and the whigs against it. But as the latter were the majority, it

was in tlieir power, speaking of them as a partN , to have carried tlic

measure.

' Pari. Hist ,87.
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proper level , as had been the general complaint of the

court in the Stuart reigns , the revenue was greatly and

dangerously above it 5 and its excess might either be con-

sumed in unnecessary luxury, or be diverted to the worse

purposes of despotism and corruption. They had indeed

just declared a standing army to be illegal. BuL. there

cojild be no such security for the observance of this de-

claration , as the want of means in tlie crown to maintain

one. Their experience of the interminable contention

about supply , which had been fought with various suc-

cess between the kings of England and their parliaments

for some hundred years , dictated a course to which they

wisely and steadily adhered , and to which perhaps above

all other changes at this revolution , the.j.u§m€nted au-

thority^iif .the house of commons must be ascribed.

They began by voting that i,2o6,oot)l.- should be the

annual revenue of the crown in time of peace ; and that

onehalf of this should be appropriated to the maintenance

of the king's government and royal family, or what is now

called the civil list, the other to jhe^ublic defence and

contingent expenditure ' . The breaking out of an eight

years' war rendered it impossible to carry into effect these

resolutions as to the peace establishment 5 but they did

not lose sight of their principle , that the king's regular

and domestic expenses should be determined by a fixed

annual sum , distinct from the other departments of

public service. They speedily improved upon their ori-

ginal scheme of a definite revenue, by taking a more close

and constant superintendence of these departments , the

rmvy, army, and ordnance. Estimates of the probable

expenditure were regularly laid before them , and the

' Pari. Hist. 19?.
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>ii|>[ilv i;r;iiil((l was strictly .ippinjiii.tlfil to cicli jtaili-

nilar service.

This p;reat and I'uiulamciital principle , as it lias lonp;

lieeii justly considered s that the money voted hv parlia-

nicn t is appioprialcd . and lan onlv be ap[)lied , to cer-

tain specified heads <»l expenditure, was introduced, as

1 have hefore intMitioned . in the ieii;;n of'Cha i les Jl , and

i;einiallv. thonuh not in every instance, adopted by his

parliament. 1 he unworthy iiouse of commons that sat

in itiSf), not content with a needless auL;mi'nlalion oi

the revenue, took credit with the kin^ (or not having

ap|)ropiiated their supj)lies. Hut from the revolution it

lias been the invariable usage. Tluulords ol the treasury

,

bv a clauso annually repeated in the appropxialionacl of

every session , are forbidden , under severe penalties , to

order bv their warrant any monies in the exchequer,

so apj)ropriate(l . from being issued for any other ser-

vice, and the officers of the exchequer to obey any such

warrant. J'his has given the house of commons so efTec-

tual a conlr(d over the executive power, or, moie truly

sj)eaking, has rendered it so much a participator in that

power, that no administration can jiossiblv subsist with-

out its concurrence; nor can the session of jiarliamenl be

intermitted for an entire year, without leaving both the

naval aiul military force of the kingdom unprovided for.

In time of war, or in circumstances that may induce war,

it has not been very uncommon to deviate a little from

liic rule of approj)riation . bv a giant o( considerable

sums on a vote of credit, which the crown is thus enabled

to apply at its <liscrelion dining the recess of parliament;

and we have had also too freijuenl expeiience . that the

charges ol public service have not heen brought within

the liniil^ ol the last \ear's appropriatit)n. Hut the gc-
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iieral principle has not perhaps been often transgressed

without sufficient reason ^ and a house of commons would

he deeply responsible to the country , if through supine

confidence it should abandon that high privilege which

has made it the arbiter of court faclions , and the regu-

lator of foreign connexions. It is to this transference of

the executive government , for the phrase is hardly loo

strong , ,^nLjhe_CE&wji to 4lie lwoJiousfis_^Qfjjarliament

,

and especially the commons, that we owe the proud at-

titude which England has maintained since the revolu-

tion , so extraordinarily dissimilar , in the eyes of Eu-

rope , to her condition under the Stuarts. Thfi^jupplies

meted out with niggardly caution by former parliaments

to sovereigns whom they could not trust , have flowed

with,- redundant profuseness , when they could judge of

their necessity and direct their application. Doubtless the

demand has always been fixed by the ministers of the

crown , and its influence has retrieved , in some degree

,

the loss of authority •, but it is still true that no small

portion of the executive power, according to the esta-

blished laws and customs of our government , has passed

into the hands of that body which prescribes the ap-

plication of the revenue , as well as investigates at its

pleasure every act of the administration. '

The convention parliament continued the revenue , as

it already stood, until December, 1690^^. Their succes-

' Hatsell's Precedent, iii. 80 ei iilibi. Hargrave's Juridical Argu-

ments, i. 394.

^ I W. and M. sess. a. c. 2. This was intended as a provisional act

*' for the preventing all disputes and questions concerning the col-

lecting, levying, and assuring the public revenue due and payable

in the reigns of the late kings Charles II and James II, whilst the

better settling the same is under the consideration of the present

parliament."
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sors cdrnplicd so far with iIm> kiiii; s t'\|)<<i,iii(m , as to

grant the excise duties, besides those I hat wvw heredi-

tary, for the lives of William and Ahu v, and that of the

survivor '. The cuslonis thev only eonlinucd for four

years. 'I'hev piovidcd extraordinary supplies for the eon-

duet ol the war on a scale of ainianient . and eonse(pienlly

of expendiluri- . unpaialleled in the annals of I'ni^land.

lUil the hesitation . and , as the king imagined , the distrust

thev had shown in scllling the ordinarv revenue, sunk

deep into his mind, and chielly alienated him from the

whigs, who were stronger and more conspicuous than

their adversaries in the two sessions of i68c). If we believe

Hurnel , he felt so indignantly what appeared a systematic

endeavour to reduce his power below the ancient standard

of the monaichv. that he wg*; inclined to abandon the

government . and leave the nation to itself. Me knew
well, as he told that bishop, what was to be alleged for

the two forms of government , a monarchy and a common-
wealth, and would not determine which was preferable

;

but of all forms he thought the worst was that of a mo-
narchy without the necessary powers. *

The desire of rule in William III was as magnanimous

and public-spirited as aml)ilion can ever be in a human

' a VV. and M. c. 3. As a mark of respect, no doubt, to the king

and queen, it was provided that if both should die, tlie successor

should only enjoy this revenue of excise till December, 1693. In the

debate on this subject in the new parliament, the lories, except Sey-

mour, were for settling the revenue during the king's life; but many
whigs spoke on the other side. Pari. Hist. 559. The latter justly ur-

ged , that the amount of the revenue ougiit to be well known before

they proceed to settle it for an indefinite time. The lories, at that

time, had great hopes of the king's favour, and took this method of

•if^uring it.

' Buniet , 35
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bosom. It was the consciousness not only of having devot-

ed himself to a great cause , the security of Europe , and

especially of Great Britain and Holland , against unceasing

aggression , hut of resources in his own firmness and sa-

gacity which no other person possessed. A commanding

force , a copious revenue , a supreme authority in coun-

cils , were not sought , as by the crowd of kings , for the

enjoyment of selfish vanity and covetousness , but as the

only sure instruments of success in his high calling , in

the race of heroic enterprise which Providence had ap-

pointed for the elect champion of civil and religious li-

berty, y^e can hardly wonder that he should not quite

render justice to the motives of those who seemed to

impede his strenuous energies •, that he should resent as

ingratitude those precautions against abuse of power by

him , the recent deliverer of the nation which it had

never called for against those who had sought to en-

slave it.

But reasonable as this apology may be , it was still an

unhappy error of William that he did not sufficiently

weigh the circumstances which had elevated him to the

English throne, and the alteration they had inevitably

made in the relations between the crown and the parlia-

ment. Chosen upon the popular principle of general

freedom and public good , on the ruins of an ancient

hereditary throne , he could expect to reign on no other

terms than as the chief of a commonwealth, with no other

authority^than the sense of the nation and of parliament

deemed congenial to the new constitution. The debt of

gratitude to him was indeed immense , and not sufficiently

remembered •, but it was due for having enabled the na-

tion to regenerate itself, and to place barriers against

future assaults, to provide securities against future mis-
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i;(ncrnnuiil. No one cuiild >t•ll(lll^l\ ;i>--(i I llial Janic-- 11

was the only sovereign ol whom (heic had been cause l(»

complain. In almost every rei{;n , on the eonlrai y, whirli

our history recorils , the innate love of arhitrary j)ow(r

had pro(Uieed more or Kns ol oppression. Tlic icvoluliou

was chiellv heucficiai as it gave a stronger imj)ulse to the

desir(^ of polilic.il lihertv, and rendered it more exlcn-

si\ eU att.iiii iMe. It was eerlanilv not lor liie sake of re-

|)laeing .lames hv W illiam with e(|ual jxiwers of doing

injury, that the pure>t and wisest patriots engaged in thai

cause, hut as the sole means ol' making a royal govern-

ment peimanentlv eompalihle with freedom and justice,

riieliill of Rights had pretended to do nothing more than

stigmatize some recent proceedings ; were the represen-

tatives of the nation to stop short of other measures be-

cause they seemed novel and restrictive of the crown's

authority, when lorthe want of ihem the crownsauthoiily

had nearly freed itself from all restriction ? Such wajj

their line motive for limiting the revenue, and such the

ample justilication of those imjiorlant statutes enacted in

the course of this reign . which the king , unfortunately for

his reputation and j)eace of mind , too jealously resisted.

It is by no means unusual to find mention of a common-
wealth or republican party, as if it existed in some force

at the time of the revolution , and throughout the reign

of >\ illiam III; nay some writers, such as Hume, Dal-

rvmple and Somerville, have, by putting them in a sort

of balance against the Jacobites, as the extremes of the

whig and torv factions, endeavoured lo persuade us that

the one was as substantial and united a hodv as the other.

It mav. however, be confidently asserted, that no repub-

lican parly had any existence ; if hv that word we are to

understand a set of men whose object was the abolition
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of our limited monarchy. There might unqueslionably be

persons , especially among the independent sect , who
cherished the memory of what they called the good old

cause , and thought civil liberty irreconcileable with any

form of regal government. But these were too inconsi-

derable and too far removed from political influence to

deserve the appellation of a parly. I believe it would be

difficult to name five individuals to whom even a specu-

lative preference of a commonwealth may with great pro-

bability be ascribed. Were it otherwise , the numerous

pamphlets of this period would bear witness to their ac-

tivity. Yet with the exception, perhaps, of one or two .

and those rather equivocal , we should search , I suspect

,

the collections of that time in vain for any manifestations

of a republican spirit. If indeed an ardent zeal to see the

prerogative effectually restrained , to vindicate that high

authority of the house of commons over the executive

administration which it has in fact claimed and exercised,

to purify the house itself from corrupt influence, if a

tendency to dwell upon the popular origin of civil society,

and the principles which Locke , above other writers
,

had brought again into fashion , be called republican , as

in a primary but less usual sense of the word they may,

no one can deny that this spirit eminently characterised

the age of William III. And schemes of reformation

emanating from this source were sometimes offered to

the world , trenching more perhaps on the established

constitution than either necessity demanded or prudence

warranted. But these were anonymous and of little in-

fluence , nor did they ever extend to the absolute sub-

version of the throne. '

^ See the Soniers Tracts, but still more the Collection of State

Tracts in the time of William III, in three volumes folio.- These are
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\Nilliain, liowcvci , was very «'ailv l»«l tt» iiuaf^ine
,

wliellier tliroutjli llic iii>imiali(>iis ttl lord JNolliiij^liain ,

as Miiiiicl prcUMids. or ihc iialuial prcjiKlicc of kiii{i;s

ai;;aiiisl llio>r who do no! roniplv willi llicm. llial llicic

not oidv existed a i(|tultli(an |iailv. hiil llial it immlx-icd

many supjiorleis ainoiij; llie |)riiui|)al \vliif;s. lie dissolved

llie eonvenlion pailiameiil , and ^'aye his conhch'iice lor

some lime lo the opposite faction '. lint amoni; these a

real disalleelion to his i;overnment prevailed so >videlv,

that he conld with dilfienltv select men sincerely attached

oiiiiust oiuirelv on tlie whig siilc, and many of tliein, as I have iiiti-

inated in tiie text, lean so far toward rej)uhh'canisni , as to assort the

original sovereignly of tlie people in \eiy strong terms, and to ])ro-

pose various changes in the constitution, such as a greater equality in

the representation. But I have not observed any one which recom-

mends, even covertly, the abolition of hereditary monarchy.

' The sudden dissolution of this parliament cost him the hearts of

tho«.e who had made him king. Besides several temporarary writings,

espcciallv the Impartial Inquiry of the Earl of Warrington , an honest

and intrepid whig ( Hal]>h, ii. i88 ) , we have a letter from Mr. Whar-

ton (afterwards marquis of Wharton) to the king, in Ualrymple
,

Appendix, p. 80 , on the change in his councils at this time , written

in a strain of bold and hitler expostulation, especially on tiie score of

his employing those who had been the servants of the late family,

alluding ]>robably to Godoljihin, who was indeed open to much ex-

ception. " I wish," says lord Shrewsbury in the same year, " you

could have establislied your party upon the moderate and honest-

princi|)led men of both factions ; but as there be a necessity of de-

claring , I shall make no difBculty to own my sense , that your majcstv

and the government are much more safe depending upon the whigs,

whose designs, if any against, are improbable and remoter, than

with the tories , wh<» many of them, questionless, would bring in

king James; and the very best of them , I doubt, have a regency still

in their beads; for though I agree them to be the properest instru-

ments to carrv the prerogative high, yet I fear they have so un-

reasonable a veneration for monarchy , as not altogether to aj)prove

the foundation yours is built upon " Shrewsbury Correspond. i5.
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to it. The majority professed only to pay allegiance as to

a sovereign de facto , and violently opposed the bill of re-

cognition in 1690, both on account of the words rightful

and lawful king which it applied to William , and of its

declaring the laws passed in the last parliament to have

been good and valid'. They had influence enough with

the king to defeat a bill proposed by the whigs , by which

an oath of abjuration of James's right was to be taken by

all persons in trust '^. It is by no means certain that even

those who abstained from all connexion with James after

' Pari. Hist. 575. Ralph, 194. Burnet, 4i. Two remarkable protests

were entered on the journals of the lords on occasion of this bill

;

one by the whigs, who were out-numbered on a particular division,

and another by the tories on the passing of the bill. They are both

vehemently expressed, and are among the not very numerous instances

wherein the original whig and tory principles have been opposed to

each other. The tory protest was expunged by order of the house. It

is signed by eleven peers and six bishops , among whom were Stll-

lingfleet and Lloyd. The whig protest has but ten signatures. The
convention had already passed an act for preventing doubts concern-

ing their own authority, i W. and M. stat. i. c. i. which could of

course have no more validity than they were able to give it. This

bill had been much opposed by the tories. Pari. Hist. v. 122.

In order to make this clearer, it should be observed , that the con-

vention which restored Charles II not having been summoned by his

writ , was not reckoned by some royalist lawyers capable of passing

valid acts; and consequently all the statutes enacted by it were con-

firmed by the authority of the next. Clarendon lays it down as un-

deniable, that such conGrmation was necessary. Nevertheless, this

objection having been made in the court of king's bench to one of

their acts, the judges would not admit it to be disputed, and said,

that the act being made by king, Iqpds, and commons, they ought

not now to pry into any defects of the circumstances of calling them

together, neither would they suffer a point to be stirred, wherein the

estates of so many were concerned. Heath v. Pryn, r. Ventris , i5.

* Great indulgence was shown to the assertors of indefeasible right.

The lords resolved , that there should be no penalty in the bill to



(U W. \V. — AVII.MAM •^M';

his loss of (he lliioiir would li;n(' made a >lrrim()iis re-

sistance in case ol liis landing In ii'covcr il '. But we know

that a larj^e proportion of llic lories were en},'ag<'(l in a

(onfiuleraoy to snpport him. Almost cvcrv peer, in ("act,

of any consideration amonc; that j)artv, with ihc exception

of lord Nottingham . is ini|)li(al(Ml hy the secret docu-

nionts which Macphcrsoii and Dalivmplo havo hroui^di!

lo li;j:ht; c>j)cciallv Ciodolphin . ('aiinarthcr) , anil Marl-

horough , the second at that lime fnsl minister of \N illiam,

as he mii,dit jusllv he called, the last with circunislances

of extraordinary and ahandoned treachery towards his

country, as well as his allegiance". T^yo of the most

disable an\ por'^nn from sitting and votiiifj in ritiicr Iidusc of j^arlia-

incnt. .lournals, ^Nlay 5 , 1690. Tho liill was rejected in the corji-

nioMs hv If)"! to 1^8. Jonrnals, April :;fi. Pail Hist. ?g4- Burnet, ,|t
,

ihid

' Some English sulijects took James's commission , and fitted out

privateers which attacked our ships. They were taken, and it was

ri'solved to try thfm as pirates, when Dr. Oldvs, the king's advocate
,

had the assurance to object that this could not be done, as if .Tames

had still the prerogatives of a sovereign prince by the law of nations.

He was of course turned out, and the men hanged; hut this is one

instance among many of the difficulty under which the government

l.iboured through the cursed distinction of facto and jure Ralph
, 4^3.

The boards of customs and excise were filled by Godolpli'n witii Ja-

cobites. Shrewsb. Corresp. 5r.

'The name of Carmarthen is jjcrpcluallv mentioned among those

whom the late king reckoned his friends. Macpherson's Papers, i.

157, etc. Yet this conduct was so evidently against his interest, that

we may perJiaps lielieve him insincere. William was certainly well

aware, that an extensive conspiracy had been formed against his

throne. It was of great importance to learn the persons involved in it

and their schemes. Mav we not presume, that lord Carmarthen's

return to his ancient allegiance was feigned , in order to get an insii;ht

into the secrets of that part\ ? This has already been conjectured by

Sonierville
;^
p. 3(p^ of lord Sunderland, who is also iniplicat<'d !>>

^Iicpherson's publicilion; and floubtless witii bieliir ])robahility, foi

III. y.j
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distinguished whigs (and if the imputation is not fully

Sunderland, always a favourite of William, could not without in-

sanity have plotted the restoration of a prince he was supposed to

have betrayed. It is evident that William was perfectly master of the

cabals of St. Germain. That little court knew It was betrayed, and

the suspicion fell on lord Godolphin. Dalrymple, 189. But I think

Sunderland and Carmarthen more likely.

I should be inclined to suspect, that by some of this double

treachery the secret of princess Anne's repentant letter to her father

reached William's ears. She had come readily, or at least without

opposition, into that part of the settlement which postponed her suc-

cession after '.he death of Mary, for the remainder of the king's life.

It would indeed have been absurd to expect that William was to de-

scend from his throne in her favour; and her opposition could not

have been of much avail. But when the civil list and revenue came

to be settled, the tories made a violent effort to secure an income

of 70,0001. a year to her and her husband. Pari. Hist. 49'- As this on

one hand seemed beyond all fair proportion to the income of the

crown , so the whigs were hardly less unreasonable in contending

that she should depend altogether on the king's generosity; especially

as by letters patent in the late reign, which they affected to call in

question , she had a revenue of about 3o,oool. In the end the house

resolved to address the king, that he would make the princess's in-

come 5o,oool. in the whole. This, however, left an irreconcileable

enmity, which the artifices of Marlborough and his wife were em-

ployed to aggravate. They were accustomed , in the younger .sister's

little court, to speak of the queen with severity, and of the king with

rude and odious epithets. Marlborough, however, went much farther.

He brought that narrow and foolish woman into his own dark in-

tri'Hies with St. Germain's. She wrote to her father, whom she had

gro.ssly, and almost openly, charged with imposing a spurious child

as prince of Wales, supplicating his forgiveness, and professing re-

oentance for tlic part she had taken. Life of James , /iyb. Macpherson's

Papers, i. a4i-

If this letter, as cannot seem improbable, became known to Wil-

liam , we shall have a more satisfactory explanation of the queen's

invincible resentment toward her sister than can be found in any

other part of their history. Mary refused to see the princess on her

death-bed; which .shows more bitterness than suited her mild and

religious temper , if we look only to their public squabbles about the
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( ImrcliilU .IS ill luotiviv Burnet, 90. Cmidiirt (»f Duchess ofMnilho-

rough , 4'- I^"' 'lie queen must lia>e deeplN felt tlie unh.ippv, llii>u"li

necessary, state of enmity in which slie was placed towards her fatliei

She had borne a part in a great and glorious enterpiise, obedient tn

.1 woman's highest dut\ , and had adniirahlj performed tliose of the

station to which she was called; hul still with some violation of na-

tural sentimenls, and some li.ihilit\ to the rcpronch of flmsc who dn

not fairly estimate the circumstances of her situation :

lnfcli\! utciin(|UP frraiit .i taeta niinores.

Her sister, who had voluntarily Irod the same path , who had misled

her into a belief of her brother's illegitimacy, had now, from no real

sense of dutv , hut out of pique and weak compliance with cuniiii)g

favourites, solicited in n clandestine manner the late king's pardon,

wliijeliis malediction resounded in the ears of the queen. This feeble-

ness and duplicity made a sisterly friendship impossible.

As for lord Marlborough, he was among the first, if we except

some Scots renegades, who abandoned the cause of the revolution.

He had so signnllv broken the ties of personal gratitude in his rlcscr-

tion of the king on thnt occasion, that, accorriing to the severe re-

mark of Hume, his conduct required for ever afterwards the most

upright, the most disinterested, and most public-spirited behaviour

to render it justiliablc. What then must we think of it, if we find in

the whole of this great man's political life nothing but ambition and

rapacity in his motives, nothing but treachery and intrigue in his

means! He betrayed and abandoned James because he could not rise

ill his favour without a sacrilice that he did not care to make ; he

abandoned VVilliam and betrayed England because some obstacles

stood vet in the way of his ambition. I do not mean only, when I say

that he betrayed England, that he was ready to lay her independ-

ence and liberty at the feet of James II and Louis XIV, but that in

one memorable instance be communicated to the court of St. Ger-

main , and tlirongh that to the court of Versailles , the secret of an

expedition against Brest, which failed in consequence with the loss

of the commander and eight hundred men. nalrymj)le, iii. i3. Life

of James, 5n. Macpherson , i. 4^7- In short, his whole life was such

a picture of meanness and treachery, that one must rate military ser-

vices very high indeed to preserve any esteem for his memory

The private memoirs of James II as well as the papers published

l>N Macpherson show ns how little treason, and especially .i doiibh

triMson, is tlianke<l or tiusit-d b\ tho>.i' whom it pretends to serve.
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subs tan liated against others ' by name , we know generalty

We see that neither Churchill nor Russell obtained any confidence

from the banished king. Their motives were always suspected , and

something more solid than professions of loyalty w as demanded

,

though at the expense of their own credit. James could not forgive

Russell for saying that if tlie French fleet came out lie nuist figlit.

Macpherson, i. 242. If Providence in its wrath had visited this island

once more with a Stnart restoration, we may be sure that these per-

fidious apostates would have been no gainers by the change.

' During William's absence in Ireland, in 1690, some of the whigs

conducted themselves in a manner to raise suspicions of their fidelity,

as appears by those most interesting letters of Mary, [)uhlished by

Dahymplc, which display her entire and devoted affeciion to a hus-

band of cold and sometimes harsh mauuers, hnt capable of deep and

powerful attachment, of whi(h she was the chief object. I have heard

that the late proprietor of these royal letters was offended, but not

judiciously , with their publication ; and that the black box of king

William that contained them has disappeared from Kensington. The

names of tlie duke of Bolton, his son the marquis of Winchester, the

earl of IMonmouth , lord Montagu, and major Wildman, occur as

objects of the queen's or her minister's suspicion. Dalrymple, Ap-

pendix , 107, etc. But Carmarthen was desirous to throw odium on

the whigs ; and none of these , except on one occasion lord Win-

chester, appear to be mentioned in the Stuart Papers. Even Mon-

mouth , whose want both of principle and sound sense might cause

reasonable distrust, and who lay, at different times of his life, under

this suspicion of a Jacobite intrigue, is never mentioned in Macpher-

son, or any other book of authority, within my recollection. Yet it

is evident generally that there was a disaffected party among the

whi"s, or, as in the Stuart Papers they were called, republicans, who

entertained the baseless project of restoring James upon terms. These

were chieflv what were called compounders, to distinguish them

from the thorough-paced royalists, or old tories. One person whom

we should least expect is occasionally spoken of as inclined to a king

whom he had been ever conspicuous in opposing — the earl of

Devonshire; but the Stuart agents often wrote according to their

wishes rather than their knowledge ; and it seenis hard to believe

what is not rendered probable by any part of his iw''*^ conduct, and

agrees so little with the general consistencv of his Wndy.
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iIimI niaiiv wtir lialilc lo il) lorlrilcd a liii;li iiamr aniniig

their roiil('iu|»(nariis . in tlir I'vrs of a postnitv wliicli lias

Iviiiiwii tlniu liillci-: tlif carl nr duke ol' Slir«'\vsl)tii v,

Irom llial >liaiii;t'iroliK'iitss olsoul wliicli liiiiii,' like a S|i("ll

upon liis nt»l)k'r (|ualilit's . and adniiial I'usxll, IVoin in-

xdcnl |)iidt' and sulleiincss of tcnipir. Holli ihcse were

rni^ap'd in llic vile inlrij^Mics of a faclion lliey abhorred
;

hut ShiTwshuiv soon learned ai;aiii to levere the sove-

reign he had contrihuted to raise, and withdrew from

the contamination of Jgeoljitism . Il does not ap|)ear ihal

he hetraved thai trust which ^Villianl is said with exlraor-

dinai'v ma:;naniniitv to have reposed on him. aCler a full

knowledi^e of his eonncxion with ihe court of Sl.tier-

main's '

. 15ut Russell, though eompelled to win the l)attle

of La Hogue against his will , took, care lo render his

splendid victory as little advantageous as possible. The
en'dulitv and almost wilful blindness of faction is stronglv

manifested in the conduct of the house of commons as to

the ipiarrel between this commander and the board of

admirallv. They chose to support one who was secretly

.1 liaitor, because be bore the name of whig, toleialing

lii^ infamous neglect of dutv and contcmplible excuses,

in order to jmll down an honest . though not verv able

' This fart nnparentlv rests nn goixl aiithorilv; it is repeatedly

mentioned in llie Stuart Papers, and in tlie Life of James. Yet

Slirew-sburj's letter to William, alter Fenwick's accusatif)n of liim,

seems liardly consi.stent with the king's knowledge of the trutli of

that charge in its full extent. I think that he served his master faitli-

fnllv as secretaiv, at least after some lime, though his warm recom-

mendation of IM.irlhorough, " who has been with me since this news

I
the failure of the attack on Brest

|
to offer his services wiljj all the

ex]>ressions of duty and fidelity imaginable," (Shrewsbury Corres-

poudciicc
, 47) '"• soinewliat suspicious, awaio as be was of that

traitor's connexions
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minister, who belonged to the tories' . But they saw

clearly that the king was betrayed , though mistaken , in

this instance , as to the persons , and were right in con-

cluding that the men who had effected the revolution

were in general most likely to maintain it ^ or, in the

words of a committee of the whole house ,
" That his ma-

jesty be humbly advised, for the necessary support of

his government , to employ in his councils and manage-

ment of his affairs such persons only whose principles

oblige them to stand by him and his right against the late

king James , and all other pretenders whatsoever^. " It is

plain from this and other votes of the commons , that the

tories had lost that majority which they seem to have

held in the first session of this parliament.^

It is not , however, to be inferred from this extensive

combination in favour of the banished king , that his party

embraced the majority of the nation, or that he could

have been restored with any general testimonies of satis-

faction. The friends of the revolution were still by far

the more powerful body. Even the secret emissaries of

James confess that the common people were strongly pre-

judiced against his return. His own enumeration of peers

' Commons' Journals, Nov. 28 et post. Dalrymple , iii. 11. Ralph,

346.

" Commons' Juurnals , Jan. 11, iGgj-B.

^ Burnet says ,
" the elections of parliament (1(190) went generally

for nii-n who would probably have declared for king James, if they

could have known how to manage matters for hixn. " P. /fi. This is

quite an exaggeration; though the tories, some of whom were at this

time in place , did certainly succeed in several divisions. But parties

had now begun to be split; the Jacobite tories voting with the male-

content whigs. Upon the whole, this house of commons , like the

next which followed it, was well affected to the revolution-settlement

and to public liberty. Whig and tory were becoming little more than

nicknames.
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.itl.K iicd to Ins rausc ciiiifiot bt> l)i-()Ut;lil lit iiiiii<> lltan

tliirly, exclusive oC calholics '
•, and ihe real .l,u oliiirs

were, I hclirvo , in a far less proporlioii amont; llio eom-

moiis. Tlio liopi's ol" ihal wrclclied viclini ol liis own

bigotry and violence rested less on the loyally ol liis loi-

raer subjects, or on their disafl'ection to Jii> rival , llian

on the perfidious conspiracy of Knj^llsli slalesnu-n and

admirals, ol loril-licntcuanls and i^ovcrnors of towns,

aiul on >o nuincroiis .i 1 rench arnn. as an ill-defended

.md disunited kini^doni would be incapable lo resist. He

was to leturn . not as bis brother, alone and unai-nied
,

strong oidv in the consentient voice of the nation , but

amidst the bayonets of Jo,ooo Krench auxiliaries. These

were the pled!;es of just and constitutional rule, whom
our patriot Jacobites invoked against the despotism of

^^ illiam III. It was from a king of the house of Stuai t
,

from James II , from one thus encircled by the soldiers

t)f Louis Xn , that we were lo receive the guarantee of

civil and religious liberty. Happily the determined love

• >l arbitrary j)ower. buiiiing unexlinguisbed amidst exile

and disgrace, would not permit him to promise, in any

distinct manner, those securities which a large portion

of bis own adherents required. The Jacobite faction was

divided between compounders and non-compounders

;

the one insisting on the necessity of holding forth a pro-

mise of ^ii< b new enactments upon the king's restoration
,

Macplierson's State Papers, i. iS(). Tlirse wcro nil tories, except

ttiree or four. The great end James and lii'* adherents liad in view

was to persuade I.ouis into an invasion of Knglaiul ; tJieir represen-

tations, therefore, are to be taken witli much allowance , and in some

cases we know them to be false- as when James assures his brollier

of Versailles that three parts at least in four of the English clersjy

had not taken the oaths Id William. Id. 409.
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as might remove all jealousies as to the rights of the

church and people •, the other , more agreeahly to James's

temper, rejecting everv compromise with what they

called the republican party at the expense of his ancient

prerogative '

. In a declaration which he issued from

St. Germain in i6gi there was so little acknowledgment

of error, so few promises of security, so many exceptions

from the amnesty he offered , that the wiser of his parti-

sans in England were willing to insinuate that it was not

authentic '^. This declaration , and the virulence of Ja-

cobite pamphlets in the same tone , must have done

harm to his cause ^. He published another declaration

next year at the earnest request of those who had se-

ceded to his side from that of the revolution , in which

he held forth more specific assurances of consenting to

a limitation of his prerogative ^. But no reflecting man

' Macpherson , 4^3. Somers' Tracts, xi. 94. This is a pamphlet of

the tijne, exposing the St. Germain faction, and James's unwilling-

ness to make concessions. It is con/irmed by the most authentic do-

cuments.

' Ralph, 35o Somers' Tracts, x. 211.

' Many of these Jacobite tracts are printed in the Somers Collec-

tion, vol. X. The more we read of them, the more cause appears for

thankfulness that the nation escaped from such a furious party. They

confess , in general , very little error or misgovernment in James , hut

abound with malignant calumnies on his successor. The name of

Tullia is repeatedly given to the mild and pious Mary. The best of

these lihels is styled " Great Britain's just Complaint, " (p- 42y) by

sir James Montgomery, the false and fickle proto-apostate of whiggism.

It is written with singular vigour, and even elegance; and rather

extenuates than denies the faults of the late reign.

^ Ralph, 418. See the Life of James, 5oi. It contains chiefly an

absolute promise of pardon, a declaration that he would protect and

defend the church of England as established by law, and secure to its

members all the churches, universities, schools, and colleges, together

with its immunities, rights, and privileges, a promise not to dispeusf



CHAP. W. — WILLIAM. i.,i

(iiuld avoiil pcrri'i villi; llial sucli promises nmumj:; t'loin

liisdislross \vt>rt' illusorv and insincere , thai in ihe exult-

ation of triumphant loyalty, even without the sword of

the<,aul thrown into the scale of dcsjiotism , those who
dreamed of a coniliUDnal restoration , and of fresh i?ua-

ranlees foi- civil liliei tv. would (ind , like the preshyle-

rians of ititJo, thai it hecame them rather to he anxious

ahout their own pardon , and to receive it as a sii,'nal

boon (if the kin}:;'s clemency. The knowledge thus ob-

"ith the test, and to leave the dispensing power in other matters to

be explained and limited by parliament , to give the royal assent to

bills for frequent parliaments, free elections, and impartial trials, and

to confirm such laws made under the present usurpation as should he

tendered to him by parliament. " The king ,
" he says himself, " was

sensible he should be blamed by several of his friends for submitting

to such hard terms; nor was it to be wondered at, if those who knew

not the true condition of his affairs were scandalized at it; but after

all he had nothing else to do. " P. 5o5. He was so little satisfied with

the articles in this declaration respecting the church of England, that

he consulted several French and English divines, all of whom,
including Bossuet, after some difference, came to an opinion tliat he

could not in conscience undertake to protect and defend an erroneous

church. Their objection , however, seems to have been rather to the

expression than the plain sense; for they agreed that he might pro-

mise to leave the protestant church in possession of its endowments

and privileges. Many too of the English Jacobites , especially the non-

juring bishops, were displeased with the fleclaration, as limiting the

prerogative, though it contained nothing which they were not

clamorous to obtain from William. P. 5i4- A decisive proof how
little that party cared for civil liberty, and how little would have

satisfied them at the revolution , if James had put the church out of

danger ! The next paragraph is remarkable enough to be extracted

for the better confirmation of what I have just said. " By this the king

saw he had outshot himself more ways than one in this declaration

,

and therefore what expedient he would have found in case he had

been restored , not to put a force either upon his conscience or honour,

does not appear, because it ne\er came to a trial; but this is certain,
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lainecl of James's incorrigible obstinacy seems gradually

to have convinced the disaffected that no hope for the

nation or for themselves could be drawn from his restora-

tion '. His connexions with the treacherous counsellors

of William grew weaker, and even before the peace of

Ryswick it was evident that the aged bigot could never

wield again the sceptre he had thrown away. The scheme

of assassinating our illustrious sovereign , which some of

James's desperate zealots had devised without his privity, as

his church of England friends absolved him beforehand, and sent

him word , that if he considered the preamble and the very terms of

the declaration , he was not bound to~ stand by it , or to put it out

verbatim as it was worded; that the changing some expressions and

ambiguous terms, so long as what was principally aimed at had been

kept to , could not be called a receding from his declaration , no more

than a new edition of a book can be counted a different woik , though

corrected and amended. And indeed the preamble showed his pro-

mise was conditional, which they not performing, the king could

not be tied; for my lord Middleton had writ, that if the king signed

the declaration, those who look it engaged to restore him in three or

four months after; the king did his part, but their failure must needs

take off the king's future obligation.
"

In a Latin letter, the original of which is written in James's own

hand, to Innocent XII, dated from Dublin, Nov. .16, 1689, he

declares himself " Catholicam fidem reducere in tria regna statuisse.
"

Somers' Tracts, x. 552. Though this may have been drawn up by a

priest, I suppose the king understood what he snid. It appears also

by lord Balcarras's Memoir, that lord Melfort had drawn up the

declaration as to indemnity and indulgence in such a manner, that

the king might break it whenever he pleased. Somers' Tracts, xi. Siy.

' The protestants were treated with neglect and jealousy, whatever

might have been their loyalty, at the court of James, as they weie

afterwards at that of his son. The incorrigibility of this Stuart family

is very remarkable. Kennel, 638 and 788, enumerates many instances.

Sir James Montgomery, the earl of Middleton, and others, were

shunned at the court of St. Germain as guilty of this sole crime of

heresy, unless we add that of wishing for legal securities.
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mav chill ital)l\ and cvcii roasuiiahly be Mi|t|ui>((| . i;ave

a fatal Mow ti> llii' interests of that faction. It was

insl.iiillv seen tli;it the inunuiirs of inaleconleiit whi^s

' Jame.s himself explicitly denies, in llic extracts fidin his Life

puhli^hed bv Macphersoii , all p.irtici[)ali<)ii in the .scheme of killing

William, and says that he had twice rejected proposals for bringing

him off alive; though it is not trne that he speaks of the design ^vitli

indign.itinn , .is some have pretended. It was very natural, and ver\

ionfornmhle to the principles of kings , and othei-s besides kings, in

former times, that he should have lent an ear to this project; and as

to James's moral and religious character, it was not better than that

of Clarendou , whom we know to have countenanced similar designs

for the us.sassi nation of Cromwell. In fact , the received ct)de of ethics

has been improved in this respect We may he sure at least that those

who ran such a risk for James's .sake expected to be t)ianke<l and

rewarded in the event of success. I cannot, therefore, agree with

UalrMnple, who says that uothing but the fui-y of party could have

exposed James to this suspicion Though the proof seems very short

of conviction , there are some facts worthy of notice, i. Burnet posi-

tively charges the late king with privity to the conspiracy of Grandval

,

executed in ^'landers for a design on William's life, ilu^x (p t)5),

and this he does with so much particularity, and so little hesitation,

that he seems to have drawn his information from high authoiily The
sentence of the court-martial on Grandval also alludes to James's

knowle<lge of the crime ( Somers' Tracts, x. 58o), and mentions

expressions of his, which, though not conclusive, would raise a

strong presumption in any ordinary case, a William himself, in a

memorial intended to have been delivered to the ministers of all the

allied powers atRyswick.in answer to that of James ( Id xi. loJ.

Ralph, 73o), positively imputes to the latter repeated conspiracies

against his life; and he was incapable of saving what he did not

believe. In the .same memorial he shows too much magnaniinitv to

assert that the birth of the prince of Wales was an iiujiosture. P. 1 1 i

.

3. A paper by Charnock , undeniably one of the conspirators, addresserl

to James, contains a marked allusion to William's possible death in a

short time; which ev«'ri Macpherson calls a delicate mode of hinting

the a.ssassination-])lot to him. Macpherson, Stale Papers, i. fti^.

('ompare also .Slate Trials, xii. i3ai. ilaj i3j»j. 4- Somerville,

lliongh a flisbelievrr in James's participation, bus a very ciirioii-.
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had nothing in common with the disaffection of Jaco-

bites. The nation resounded with an indignant cry against

the atrocious conspiracy. An association abjuring the

title of James , and pledging the subscribers to revenge

the king's death, after the model of that in the reign of

Elizabeth , was generally signed by both houses of parlia-

ment , and throughout the kingdom '
. The adherents of

quotation from Lambert!, tending to implicate Louis XIV, p. 428;
and we can hardly suppose that he kept the other out of the secret.

Indeed, the crime is greater and less credible in Louis than in James.

But devout kings have odd notions of morality; and their confessors,

I suppose, much the same. I admit, as before, that the evidence falls

short of conviction; and that the verdict, in the language of Scots

law , should be. Not Proven; but it is too much for our Stuart apolo-

gists to treat the question as one absolutely determined. Documents

may yet appear that will change its aspect.

I leave the above paragraph as it was written before the publication

of M. Mazure's valuable History of the Revolution. He has therein

brought to light a commission of James to Crosby, in 1698, autho-

rising and requiring him " to seize and secure the person of the

|)rince of Orange, and to bring him before us, taking to your assist-

ance such other of our faithful subjects in whom you may place con-

lidence. " Hist, de la Revol. iii. 44^- It is justly observed by M. Ma-
zure, that Crosby might think no renewal of his authority necessary

in 1696 to do that which he had been required to do in iSgS. If we
look attentively at James's own language, in Macpherson's extracts,

without much regarding the glosses of Innes , it will appear that he

does not deny in express terms that he had consented to the attempt

in 1696 to seize the prince of Orange's person. In the commission to

Crosby he is required not only to do this, but to bring him before the

king. But is it possible to consider this language as any thing else than

an euphemism for assassination ?

Upon the whole evidence, therefore, I now think that James was

privy to the conspiracy, of which the natural and inevitable conse-

quence must have been foreseen by himself; but I leave the text as it

stood, in order to show that I have not been guided by any prejudice

against his ciiaracter.

' Pari. Hist. yyi. Fifteen peers and ninety-two commoners refused.
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ilic p\il(Ml r;»niilv iIwIikHimI iulo so j»(»w('rlcss a niiudiitv,

iliat (Ih'v (-(Hil(i make no sort ofOpposilioii to tlu* net ol

srlllonicnl , ami i\u\ not rocovcr an crficirnt <'liaract('i- as

.1 parlv till towards tlu' latter end of the ensuing reij^n.

IV'rhaj)s tlw^ iiuliirnation oi" parliament ai;ainsl those

who soni;lil Id ^^in^ hack drspotisni lhroiii;li civil war

and the nuirdcr of an heroic sovcieii^n was cariicd t(»o

far in the hill loi- altainlini; sir John I'enwick ol treason.

Two witnesses . re(|uire(l hv our law in a chai'i;e ol that

nature . Poller and (ioodman . had (le|iosed hefoic the

t;rand jury to I "enw ick's shaie in the scheme of invasion ,

though there is iio reason lo believe that he was privv to

I he intended assassination of the king. His wife subse-

(pniitlv [prevailed on doodman to (|uit the kingdom : and

thus it became impossible to obtain a conviction in ihi'

course of law. I his was the apology for a special ad ol

the legislatuie . hv which he sulTered the penalties of

treason. It did not . like some other acts of attainder,

inflict a j)nnishment beyond the offence , but sujiplied

ihc dillcicncy of legal evidence, ll was sustained by the

pi-oduction of Goodman's examination before the |irivy-

couneil, bv the evidence of two grand-jurymen as to the

deposition he had made on oath before them , and on

which they had found the bill of indictment. It was also

shown that he had been tampered with bv lady Mary

Fenwi("k to leave the kingdom. This was undoubtedly as

good secondary evidence as can well be imagined : and

though in criminal cases such evidence is not admissible

bv courts of law , it was plau>ihlv uiged that the legis-

Tlie names of the latter were circulalcci in a piiiiteti paper, wliicli tlic

house voted to he a breach of their privilege, and destruction of iho

freedom and liberties of parliament. Oct. 3o , ir)<)*>. This, howiver,

shows the un|)opui.iritv of their opposition.
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lature might prevent Fenwick from taking advantage of

his own underhand management , without transgressing

the moral rules of justice, or even setting the dangerous

precedent of punishing treason upon a single testimony.

Yet , upon the whole , the importance of adhering to the

stuhborn rules of law in matters of treason is so weighty,

and the difficulty of keeping such a body as the house

of commons within any less precise limits so manifest
,

that we may well concur with those who thought sir

John Fenwick much too inconsiderable a person to war-

rant such an anomaly. The jealous sense of libertv pre-

valent in William's reign produced a very strong opposi-

tion to this bill of attainder 5 it passed in each house
,

especially in the lords , by a small majority '. Nor perhaps

Burnet; see the notes on the Oxford edition. Ralph, 6()i. The
motion for hringing in the bill, Nov. 6, 1696, was carried by 169 to

6r; but this majority lessened at every singe : and the final division

was only 189 to i5fi. In the lords it passed by 68 to fSi ; several whigs,

and even the duke of Devonshire, then lord steward, voting in the

minority. Pari. Hist. 996 — 1 154. Marlborough probably made prince

George of Denmark support the measure. Shrewsbury Correspond-

ence, 449. Many remarkable letters on the subject are to be found in

this collection ; but I warn the reader against trusting any part of the

volume except the letters themselves. The editor has, in defiance of

notorious facts, represented sir John Fenwick's disclosures as false,

and twice charges him with prevarication (p. 404), using the word
witliout any knowledge of its sense, in declining to answer questions

put to him by members of the house of commons, which he could

not have answered without inflaming the animosity that sought his

life.

It is said, in a note of lord Hardwicke on Burnet, that " the king,

before the session , had sir John Fenwick brought to the cabinet

council, where he was present himself. But sir John would not explain

bis paper. " See also Shrewsbury Correspondence, 419, et post, i he
truth was, that Fenwick having had his information at second-hand,
could not ])rove his assertions, and feared to make his case worse by
jepeating them.
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ilisrlosuro, in ordci- to s;»\<" lii-^ lilr. ol soim- i^ical >latf>

lucii's inlri£;urs willi llic hlr kiiii; ; a disclosure wliicli

lie dared not . or was not in a situation to confirm , hul

which rtiidcicd him tlio victim ofthcii fear and icvcni;c.

Ilusscll . one of those accused , liioiif^ht into the coni-

nioiis the hill nl allaiiuh r ; Mailhoroui^h voted in lavoni

of it , the onlv iiislaiice wherein he (|iiilled the tories
;

()odol|)hin and IkuIi, with nioi e hnmanilv. took lheolh(M'

side ; and Sluewsburv . who coidd not (\isily votea£;ainsl

the court . ahsenlcd himsell from the house of lords '.

It is now well known that IVnwick's discoveries went not

a step hevond the truth. Their elTect, however was,bene-

' GdHolphiii , who was tlien Grst commissioner of the trensury, not

much to the liking of the wliigs, seems to hive hcen tricked hy Sun-

derland into retiring from office on tliis occasion. Id. 4 '5. Shrews-

hurv , serreiarv of state, couUl liardly he restrained hy the king and

liis own friends from resigning the seals as soon as he knew of Fen-

wick's accnsation. His hehaviour shows either a consciousness of guilt

,

or nn inconceivahle cowardice. Yet at first he wrote to the king, pre-

tending to mention candidly all that had passed between liim and the

«'arl of .Middletnn, wiiicli in fact amounted to nothing. P. 147. Tiiis

letter, however, seems to show that a stor> which has heen several

times told, and is confirmed hv the hiograjihcr of James II and hy

.Macpherson's Papers, that William compelled Shrewsbtirs- to accept

office in ifiy3 , by letting him know that he was aware of his connexion

with St. Germain, is not founded in truth. He could hardly have

written in such a style to the king with that fact in his way. Mon-

mouth, however, had some suspicion of it , as appears by the hints

he furnished to sir J. Fenwick towards establishing the charges.

P. 45o. lord Dartmouth, full of inveterate prejudices .ngainst the

king, charges him with personal pique against sir John Fenwick,

aud with instigating members to vote for the bill. \ et it rather

seems that he was, at least for some time, by no means anxious for it.

.Shrewsbury- ('orrespondence : and compare Coxe's Life of Marlbo-

rough , i. 'ii.
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ficial to the state , as by displaying a strange want of se-

crecy in the court of St. Germain , Fenwick never

having had any direct communication with those he ac-

cused , it caused Godolphin and Marlborough to break off

their dangerous course of perfidy.
'

Amidst these scenes of dissension and disaffection , and

amidst the public losses and decline which aggravated

them , we have scarce any object to contemplate with

pleasure , but the magnanimous and unconquerable soul

of William. Mistaken in some parts of his domestic policy,

unsuited bv some failings of his character for the English

nation , it is still to his superiority in virtue and energy

over all her own natives in that age that England is in-

debted for the preservation of her honour and liberty
,

not at the crisis only of the revolution , but through the

difficult period that elapsed until the peace of Ryswick. A
-jvar of nine years, generally unfortunate , unsatisfactory

in its result, carried on at a cost unknown to former

times , amidst the decay of trade , the exhaustion of re-

sources , the decline , as there seems good reason to be-

lieve , of population itself , was the festering wound that

turned a people's gratitude into factiousness and treachery.

It was easy to excite the national prejudices against cam-

paigns in Flanders , especially when so unsuccessful , and

to inveigh against the neglect of our maritime power. Yet

unless we could have been secure against invasion , which

Louis would infallibly have attempted , had not his whole

force been occupied by the grand alliance , and which in

the feeble condition of our navy and commerce at one

time could not have been impracticable , the defeats of

Steenkirk andLanden might probably have been sustained

' Life of James, ii. 558.
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.i( lioinr. riic \v;ii ol i()S() . iiikI llic threat conlcdprnrv

of Fiiropo . wliiclj NN illiam alonr could animate with

am steadiness and onore;v , were most ovidontly and um-

deniahlv the means of preservine; the independeni-e ol

Enj:;lan(l. I liat daii^ei . w liick liaS-.&oj[niliijncs been in

our eouiilrvmcu'i moulli> with lillle mfanin;; , of heeo-

miuii a province to Fraitrt* . uui lliJUi. Jl!i.>se and actual
\

toi I liiijd ilie i'('»t(iralion of llie house of Stuart to be but

another expression for that i^Miominv and servitude.

The expense, therefore, of this war must not he

reckoned unnecessarv. nor must we censure the govern-

ment for that small portion of our debt which it was

compelled to entail on ])oslerity '. It is to the honour ol

N\ illiam s administration , and of his parliaments . not

alwavs clear-sighted . hut honest and zealous for the pub-

lic weal . that thev deviated so little from the praise-

\\orthv. thoui;h sometimes impracticable policv of pro-

viding a revenue commensurate with the annual expen-

ililure. The snpjiliesannually raised during thcwarwere

about five millions, more than double the revenue of

' The debt at the king's death amounted to ifi,394,702!., of which

.itiovc three millions were to expire in 1710. Sinclair's Hist, of Re-

venne, i. 4^5 (third edilif>n). Of this sum fi(i4,a631. was incurred be-

fore the revolution, being a part of the money of which Charles II

had robbed the public creditor by shutting up the excheijucr. In-

terest was paid upon this down to 168I, when the king stopped it.

The legislature ought undoubtedly to have done justice more effec-

tually and speedily than by passing an act in 1699, which was not to

take effect till December a5, lyoS, from which time the exci.se was

charged with three per cent interest on the principal sum of

i,3i8,57r>l. subject to be redeemed by payment of a moiety. No com-

pensation was given for the loss of so many years' interest. 11 and

1 3 W. Ill C.I a §. I 5. Sinclair, i. ^97. Stite Trials, xiv. i , ct post.

According to a particular statement in Somers' Tracts, xii. 383, tin

receipts of the exchequer, including loans , during the whole reigif

III. :>(')
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James 11. But a great decline took place in the produce

of the taxes by which that revenue was levied. In 1693

the customs had dwindled to less than half their amount

before the revolution , the excise duties to little more

than half '
. This rendered heavy impositions on land

inevitable ; a tax always obnoxious , and keeping up

disaffection in the most powerful class of the community.

The first land-tax was imposed in 1690 at the rate of

three shillings in the pound on the rental , and it con-

tinued ever afterwards to be annually granted , at dif-

ferent rates, but commonly at four shillings in the pound
,

till it was made perpetual in 1798. A tax of twenty per

cent, might well seem grievous-, and the notorious ine-

quality of the assessment in different counties tended ra-

ther to aggravate the burthen upon those whose contri-

bution was the fairest. Fresh schemes of finance were

devised , and , on the whole, patiently borne by a jaded

people. The Bank of England rose under the auspices of

the whig party, and materially relieved the immediate

exigencies of the government , while it palliated ibe

of William, amounted to rather more than 72,000,0001. The author of

the Letter to the Rev. T. Carte , in answer to the letter's Letter to a

Bystander, estimates the suras raised under Charles II, from Christmas,

1660, toChristmas, 1684, at 46,233,9a31. Carte had made them only

32,474j2^51. But his estimate is evidently false and deceptive. Both

reckon the gross produce, not the exchequer payments. This contro-

versy vi^as about the year 174'-- According to Sinclair, Hist, of Revenue,

i. Sog, Carte had the last v^ord ; but I cannot conceive how he answered

the above-mentioned letter to him. Whatever might be the relative

expenditure of the two reigns , it is evident that the war of i68() was

brought on, in a great measure, by the corrupt policy of Charles II.

' Davenant , Essay on Ways and Means. In another of his tracts,

vol. ii. afifi , edit. 1771 , this writer computes the payments of the

state in ifi88 at one shilling in the pound of the national income; but

after the war at two shillings and sixpence.
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i^nuM.il (listross, discountiiii^ bills aiul Iciulini; inoiity ;il

ai) easier rate of inl(Mrsl. ^ el ils ii()lt'> wnr dcpiccialrd

Iwriifv per eeiil. in e\eliaiii;e lor silvei' , and e\(li((|nri

tallies at least twice as mueli . (ill they were I'uiuled at an

interest of eight per cent '. lint these resources generally

falling; very short of calculation . and heing anticipated at

such an exorbitant discount, a constantly increasinij; defi-

eienev arose, and j)ublie credit sunk so low, that about the

vear i(h)(S it was hardly possible to pay the fleet and army

from month to month , and a total brankruptcy seemed

near at hand. These distresses again were enhanced by the

depreciation of the circulalinp; coin . and by the bold

remedy of a le - coinas^e . which made th(^ immediate

stai;nation ol" commerce moie complete. The mere ope-

ration of exchanginc; the worn siher coin for the new,

which Mr. >bintaguehad the courai^e to do without lower-

insi the standard , cost the goyernment two millions and

a half. Certainly the vessel of our commonwealth has

never been so close to shipwreck as in this period ; yve

have seen the storm raging in still greater terror round

our beads, but with far stouter planks and tougher ca-

bles to confront and ride tbi'ougb it.

Ihose who accused William of neglecting the; ma-

ritime force of Kngland knew little what they said , or

cared little about ils iinlh^. A soldier and a naliye of

GoHfrej 's Short Account of Bank of F,ii{;l<ui(l , in Somers' Tracts
,

7ci. 5. Kcnnet's Complete Hist. iii. -i\. Halph, fiSi. Slirewshury Pa-

pers. Macphervin's AnnaU of Comniprce , A. D. i'i<)7- Sinclair's Hist,

of Revenue.

' " Nor is it true ttiat ilie sea was ncglecteil ; lor I tliink during

much the greater part of tlie war which hegan in ifiSg we wore en-

tirely masters of the sea, by our victorv in 169a, wiiich was onh

three years after it broke out ; so iliat for seven years we carried tin

hroom. And for an\ neglect of our .sea affairs otherwise, T helievr , 1
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Holland , he naturally looked to the Spanish Netherlands

as the theatre on which the hattle of France and Europe

was to be fought. It was hy the possession of that country

and its chief fortresses that Louis aspired to hold Holland

in vassalage , to menace the coasts of England , and to

keep the Empire under his influence. And if with the

assistance of those hrave regiments, who learned in the

well-contested , though unfortunate battles of that war

,

the skill and discipline which made them conquerors in

the next , it was found that France was still an overmatch

for the allies , what would have been effected against her

by the decrepitude of Spain , the perverse pride of Aus-

tria , and the selfish disunion of Germany ? The commerce

of France might perhaps have suffered more by an ex-

clusively maritime warfare ^ but we should have obtained

this advantage , which in itself is none , and would not

have essentially crippled her force, at the price of aban-

doning to her ambition the quarry it had so long in pur-

suit. Meanwhile the naval annals of this war added much
to our renown ^ Russell

,
glorious in his own despite at

La Hogue , Piooke and Shovel kept up the honour of the

English flag. After that great victory, the enemy never

encountered us in battle ; and the wintering of the fleet

may in few words prove thai all the princes since the Conquest never

made so remarkable an improvement to our naval strength as king

William. He [Swift] should have been told, if he did not know,

what havoc the Dutch had made of our shipping in king Charles the

Second's reign; and that his successor, king James the Second , had

not in his whole navy fitted out to defeat the designed invasion of

the prince of Orange an individual ship of the first or second rank
,

which all lay neglected , and mere skeletons of former services , at

their moorings. These this abused prince repaired at an immense

charge, and brought them to their pristine magnificence." Answer to

Swift's Conduct of the Allies, in Somers' Tracts, xiii. 247.
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ill iiacli/. Ml ibj)j, a miM^mc (Iclciiniiicul l)\ \\ illiinn's

ener^'lic miiul, upainsl llic atlvitr ol" his ministi'is , and

ill spite of the (Vcirul insolence of the athiiiral , i^ave us

so <K'ei{h*(l a pre-eminence holh in the Atlantic and Me-

diterranean seas, that it is hard to sav what more couhl

have heen achieved hv (lie most exclusive alteiilioii to

the navv '. It is true that, espeeiallv ihuini; the (irst [)arl

ol iht- war, vast h)sses ^v^re su>lained through the cap-

ture of merchant ship> ; hul ihis i> the iiievilahh' h)l ola

( (imniercial eountrv , and has occurred in every war,

until the practice ol" j)lacing tlie liadeis under convoy of

armed ships was introduced. And when we consider the

Ireaeherv which pervaded this service, and the great fa-

cililv of secret intelligence which the enemy possessed
,

wc may he astonished that our failures and losses were

not more complete.

The treaty of Rvswick was concluded on at least as

fair terms as almost perpetual ill fortune could warrant

us to expect. It compelled Louis XIN to recognize the

king's title, and thus l)olh liumlitedTlje court of St. (ier-

main , and put an end for seveial years to its intiigucs.

Il e.vtinguished , or rather the war itself had extinguished,

one of the hold hopes of the French couit, the scheme of

procuring the election of the dauphin to the empire. It

gave at least a hrealhing lime to Europe , so long as the

' Ilalrvmple It.TS remarked tlio important consequences of this bolfl

measure; hnt we liave learned only by the jiublication of lord Shrews-

burv's Correspondence, that it originated witli the king, and was

carried througli bv him against the mutinous remonstrances of Rus-

sell. See pp <i8. lo^. aoa. aio. 234- This was a most odious man;

as ill-tempered jnd violent as he was perfidious. But the rudeness

with whith the kinj^ was treated bv some (jf his servants is ver\' re-

markable. Lord Sunderland wrote to him at least with great blunt-

iiess. Hardwiike i*apeis,
J j j.
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feeble lamp of Charles Us life should continue to glim-

mer, during which the fate of his vast succession might

possibly be regulated without injury to the liberties of

Europe '

. But to those who looked with the king's eyes

on the prospects of the continent , this pacification could

appear nothing else than a preliminary armistice of vigi-

lance and preparation. He knew that the Spanish domi-

nions , or at least as large a portion of them as could be

grasped by a powerful arm , had been for more than thirty

years the object of Louis XIV. The acquisitions of that

monarch at Aix-la-Ghapelle and Nimeguen had been

comparatively trifling, and seem hardly enough to justify

the dread that Europe felt of his aggressions. But in con-

tenting himself for the time with a few strong towns , or

a moderate district , he constantly kept in view the weak-

ness of the king of Spain's constitution. The queen's re-

nunciation of her right of succession was invalid in the

jurisprudence of his court. Sovereigns, according to the

' The peace of Ryswick was absolutely necessary, not only on ac-

count of the defection of the duke of Savoy , and the manifest disad-

vantage with which the allies carried on the war, but because public

credit in England was almost annihilated, and it was hardly possible

to pay the army. The extreme distress for money is forcibly dis-

played in some of the king's letters to lord Shrewsbury. P. i r4 , etc.

These were in 1696, the very nadir of English prosperity; from

which , by the favour of Providence and the buoyant energies of the

nation, we have, though not quite with an uniform motion, culmi-

nated to our present height (1824)-

If the treaty could have been concluded on the basis originally laid

down , it would even have been honourable. But the French rose in

their terms during the negotiation , and through the selfishness of

Austria obtained Strasburgh, which they had at first offered to relin-

quish, and were very near getting Luxemburg. Shrewsbury Corres-

pondence, 3i6, etc. Still the terms were better than tho.se offered in

irii)3, which William has been censured for refusing.



(II \1' \\ - W II.LIAM. /,o7

|iiil)li( l.iw III r"raiicc . uiK (irilittllalilc l»v iIm' i ii;lils nl

ollu'is , wtrc iiif.i|»iililr nl limilin^ llicir dwii. I li('\

mi^lil do all things liiil miaraiilrc the piivilcm'S nf lluir

Mihji'cls or [\\v iiul('|>i'ii(l('iir(' of joi('ii;ii slates. I5v llie

cjueen^ of France's dtalli lu r claim ii|k)ii llic inlicrilancc

of S|iaiii was (IrvoUrd ujkiii llic clau|il»lii; so thai ulli-

luatcly, aiul viituallv in the fii>t iii.>laiu(', the two i^rral

raonaichies would 1)0 consolidated , and a siiij;le will

would direct a I'orcc much more than C(]ual to all the

rest of Furope. If we admit thai every little oscillation

ill the halance of power has sometimes hecn too minutely

rejijarded by Knijlish statesmen , it would he absurd to

contend that such a subversion of it as the union of

I'laneeand Spain under one head did not most seriously

thiealtii Ixith till' Independence of P'.ngland and Holland

and the prolestanl religion.

The house of commons which >al at the conclusion of

the treaty of Hyswick , chieQy composed of whigs , and

having /.ealouslv co-operated in the prosecution of the late

war, could not be supposed lukewarm in the cause of li-

berty, or inditrerent to the aggrandizement of France.

Hut the nation's exhausted slate seemed lo demand an

intermission of its burthens , and revivetl (he natural

and laudable disposition to Irugalilv which had charac-

terised in all former times an l--nglish parliament. The
arrears ol the war, joined to loans made dnriiiiz its pro-

gress, led a debt of about >eventeeii millions, which ex-

cited much MHpiieliidc , and evideiillv (luild not be dis-

charged but by steady retrcnchmint and uninterrupted

j)eacc. Bui, more than this, a reluctance to see a stand-

ing army eslablished prevailed among ibe greal majority

l)olh of whigs and lories. It was unknown lo iheir ances-

tors— this was enough for one partv; it was dangerous
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to liberty—this alarmed the other. Men of ability and

honest intention , but , like most speculative politicians

of the sixteenth and seventeenth centuries , rather too

fond of seeking analogies in ancient history , influenced

the public opinion by their writings , and carried too far

the undeniable truth , that a large army at the mere con-

trol of an ambitious prince may often overthrow the li-

berties of a people '
. It was not sufficiently remembered

,

that the Bill of Rights, the annual mutiny bill, the neces-

sity of annual votes of supply for the maintenance of a

regular army , besides , what was far more than all , the

publicity ol all acts of government , and the strong spirit

of liberty burning in the people , had materially dimi-

nished a danger which it would not be safe entirely to

conteirn.

Such , however , was the influence of what may be

called the constitutional antipathy of the English in that

age to a regular army , that the commons , in the first

session after the peace , voted that all troops raised since

1680 should be disbanded, reducing the forces to about

7000 men, which they were with difficulty prevailed

upon to augment to 1 0,000 '^. They resolved, at the

same time, that, " in a just sense and acknowledgment

of what great things his majesty has done for these king-

doms , a sum not exceeding '700,0001. be granted to his

majesty during his life, for the support of the civil list.
"

' Moyle now published his "Argument, showing that a standing

army is inconsistent with a free government, and absolutely destruc-

tive to the constitution of the English monarcliy, "( State Ti acts ,

ii, 56/|) and Trenchard his History of Standing armies in England

Id. 653. Other pamphlets of a similar description may be found in the

same volume.

' Journals, II Dec 1697. Pari, Hist. 1 167.
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So ;unj»U' a i;i(l IVom an iinj)ovii i^licd nation is (he

slroni,'('sl le^timonv of tlicir alVcction to the kiiii;'. lUit

lit' was justly tlisappointcd l)v tlu" fornuT vote, which,

ill the lja/ai(lous i-oniiition of Kuropc, prrvcntcd this

rounti y from wt-arinj,' a rounlenancc ol prcpaialion ,

inorr likclv lo avert than to hiin^ on a x'cond condicl.

Hf pciniittrd hiniscll', ho\v('V(M\ to cariv this resentment

loo I'ar. and h)sl siijht of that suhordination to the law

which i-N the (hilv of an English sovcreif^n , when he

evath'd coniphinee with this resohition of the commons

,

and took on liimself the unconstilulional j('Sj)onsihintY

of havinj; sealed orders, when he went to HoHand , that

i(),ooo men shoidd he- kept up, without the knowledge
ol his ministers, which thev as unconstitutionally oheved.

In the next session a new parliament having heen elected,

lull of men strongly imhued with what the courtiers

.>lyled commonwealth principles, or an e\lrcm(; jealousy

of royal power', it was hmnd impossihle to resist a di-

' Journals, -J I Dec. lO.ijy. Pari. Hist. 5. ii(i8. It wn.< aiiried by
aa5 to .Sfi.

• The flections fell gcncr.illv, "
.s.ivs Burnet , " on men wlio were

Ml ilir interest of government; many of them liad indeed some po-
pnlnr notions, which tlicy had drank in nnder a bad government,
and thought this ouglit to keep them under a good one; so that those

«i»o nished well to the public did apprehend great difficulties in

managing them. " Upon which Speaker Onslow has a very proper

note :
" They might happen to think ,

" he says, '• a good one might

become a bad one, or a bad one might succeed to a good one. They
were the best men of the age, and were for maintaining the revolu-

tion government by its own principles, and not by those of a goveru-
iiient it had superseded." " The elections , we read in a letter of Mr.

Montague, Aug. iGy8 , have made a humour appear in the countries

that is not very comfortable to us who are in business, liut yet after

all, liie |>rescnt members ai<- such as will neither hurt F.ngland noi

liiis government, but I believe thev must be iiandled very nicely."

.Slnew.sliury Corre-pondence , Sji.This |iailiamrnt , however, fell
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minution of ihe army lo yooo troops'. These too were

voted to be natives of the British dominions; and the

king incurred the severest mortification of his reign , in

the necessity of sending hack his regiments of Dutch

guards and French refugees. The messages that passed

between him and the parliament bear witness how deeply

he felt , and how fruitlessly he deprecated this act of un-

kindness and ingratitude , so strikingly in contrast with

the deference that parliament has generally shown to the

humours and prejudices of the crown, in matters of far

higher moment". The foreign troops were too numerous,

and it would have been politic to conciliate the national-

ity of the multitude by reducing their number •, yet they

had claims which a grateful and generous people should

not have forgotten : they were , many of them , the chi-

valry of protestantism , the Hugonot gentlemen who had

lost all but their swords in a cause which we deemed our

own ; they were the men who had terrified James from

Whitehall , and brought about a deliverance , which , to

speak plainly, we had neither sense nor courage to achieve

into a great mistake about the reduction of tlie army, as Bolingbroke

in his Letters on History very candidly admits , though connected witli

tliose who had voted for it.

' Journals, 17 Dec. 1698. Pari. Hist. 1191.

' Journals, 10 Jan. 18, 20, and 26 March. Lords' Journals, 8 Feb.

Pari. Hist. 1167, 1191. Ralpli , 808. Burnet, 219. It is now beyond

doubt, that WiUiam had serious thoughts of quitting the govern-

ment, and retiring to Holland, sick of the faction and ingratitude of

this nation. — Shrewsbury Correspondence ,571. Hardwicke Papers,

362. This was in his character, and not like the vulgar story which

that retailer of all gossip, Dalrymple, calls a well-authenticated tra-

dition, that the king walked furiously round his room, exclaiming,

" If I had a son , by G— the guards should not leave me. " It would

be vain to ask how this son would have enabled him to keep ihem

against the bent of the parliament and people.
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lor (»uiM'l\t'>, (H which at U-asl wf could iic\ci have

achii'VL'tl wilhoul ciului'inj^ ihc convulsive throes of

anarchy.

There is , if nol mere apoloi^y for ihe eoiuluct of llie

commons
, yel more lo censure on llie kiui^'s side , in

another scene of humiliation uiiich he passed ihiough,

in the husincss of llic Iii>h forfeiluics. Thoc confisca-

lions ol the properly of those who had fouj^ht on liie

side of James, though , in a legal sense, at ihe crown's

di>posal. oui^ht undouhledlv to have heen applied to the

pid)lic service. It was the intention of parliament that

two-thirds at least of these estates should he sold for ihal

purpose; and AN illiam had, in answer to an address

(Jan. i(h)o) , promised lo make no grant of ihem till the

matter should he considered in the ensuing session. Se-

veral hills were brought in to carry the original resolu-

tions into elFect , hut , probahlv through the influence of

i^overnment , they always fell to the ground in one or

olln I- house of parliament. Meanwhile the king granted

away the whole of these forfeitures, ahoul a million of

acres, with a culpable profusencss, lo the enriching of

I lis personal favourites , such as the earl of Portland and

the countess of Orkney'. Yel as this had been done in

' 1 lie prodigality of William in grants to his favonrites was nii un-

(loniablf re])rtiacl) to his reign. Charles II had, however, with much
greater profuMMiess, though much less hiamcd for it, given awav
almost all the crown lands in a few years after the restoration ; and

the conunons could not now be prevailed upon to shake those graats,

which was urged l»v the court , in order to defeat the resumptioa of

those in the present reign. The length of time, undouhtedly, made a

considerable difference. An enormous grant of the ciown's domanial

rights in North Wales to the earl of Portland excited much clamour

in it)97,ajid protiuced a speech fn>m Mr. Price , afterwards a haron
ol the exchocpur, which was nmch extolled for its holcbiess , not
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ihe exercise of a lawful prerogative, it is not easy to

justify the act of resumption passed in 1699. The pre-

cedents for resumption of grants were obsolete and from

had limes. It was agreed on all hands that the royal do-

main is not inalienahle •, if this were a mischief , as could

not perhaps be doubted , it was one that the legislature

had permitted with open eyes , till there Avas nothing left

to be alienated. Acts therefore of this kind shake the

general stability of possession, and destroy that confi-

dence in which the practical sense of freedom consists
,

that the absolute power of the legislature, which in

strictness is as arbitrary in England as in Persia , will be

exercised in consistency with justice and lenity. They

are also accompanied for the most part, as appears to

have been the case in this instance of the Irish forfei-

tures , with partiality and misrepresentation as well as

violence , and seldom fail to excite an odium , far more

than commensurate to the transient popularity which at-

tends them at the outset.
""

But even if the resumption of William's Irish grants

could be reckoned defensible, there can be no doubt

that the mode adopted by the commons , of tacking , as

it was called , the provisions for this purpose to a money

rather lo say, virulence and disaffection. This is printed in Pari. Hist.

978 , and many other books. The king , on an address from the house

of commons, revoked the grant , which indeed vvas not justifiable.

His answer on this occasion , it may here be remarked ,
was by its

mildness and courtesy a striking contrast to the insolent rudeness with

which the Stuarts, one and all, had invariably treated the house.

Yet to this vomit were many wretches eager to return.

' Pari Hist. 1171, i3oa,etc. Ralph, Burnet, Shrewsbury Corres-

pondence. See also Daveuanl's Essay on Grants and Resumptions,

and sundi-y pamphlets in Somers' Tracts , vol. ii. and blate Iracts
,

temp. W. 3. vol. ii.



ClI.Vl' \\ — \\ ILI.IAAI. f^^^

lull , so as to iciidfr il imj>ossil)lc foi- (lie lords vwrw In

niniiih llicni . w illidul tl(|»iiviii^ llic kiiii; ol' liis supply.

Ifii(lt(l lo sul)Ytil lilt' coMslilurKm and aiiiiiliilair llic

I ii;lils ol a co-i'(pial house of pailiaiiKMil. This most rc-

piclifiisddc dcviif. iliou^di noi an uuiialuial consequence

111 IJu'ir |ii'rtrudt'd ri^iil lo an exclusive concern in mo-
ney l>ill> , hail heen employed in a lormer instance du-

rini; this reii;n '. Thev were ai»ain successful on this occa-

sion ; the loi'ds receded from their amendments, and
pa-scd ihr j)ill at the kiiii^'s desire , who perceived thai

the lui V ol the commons was lending lo a terrible con-

\ idsion \ lUil the preeedint was infinitely dangerous to

(heir lei;i>lative power. If the commons, after some more
attempts of the same nature, desisted fiom so unjust an

cncroachnKiit . it must be allributed to that which has

been the sieat preservative of the ecpiilibrium in our go-

vernmenl, the |)ublic voice of a redecting people, averse

to manifest iiinovaiion. and soon offended by the intem-

perance of factions.

TIm' essential change which the fall of the old dynasty

had wrought in our conslilulion displayed itself in such

a vigorous spirit of inquiry and interference of parlia-

ment with all the course of government , as, if not ab-

solutely new, was moie unconteslc(\and more effectual

than before the revolution. The commons indeed under

C-harles II had not wholly lost sight of the precedents

wlii( h the long parliament had eslablishcd for them;

hut nut wilhoul conlinual resistance from ibe com l . in

wJiiih their right of examination was by no means ad-

milled. lUit the loiies throughout the reign of ^^ illiam

' III rib. iliya.

' See the same authorities, especially ilie Slirewshiiry Letters,
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evinced a departure from the ancient principles of their

faction in nothing more than in asserting to the fullest

extent the powers and privileges of the commons ; and

in the coalition they formed with the malecontent whigs

,

if the men of liberty adopted the nickname of the men
of prerogative , the latter did not less take up the maxims

and feelings of the former. The had success and sus-

pected management of public affairs co-operated with

the strong spirit of party to establish this important ac-

cession of authority to the house of commons. In June

i68g, a special committee was appointed to inquire into

the miscarriages of the war in Ireland , especially as to

the delay in relieving Londonderry. A similar committee

was appointed in the lords. The former reported se-

verely against col. Lundy, governor of that city, and the

house addressed the king, that he might be sent over

to be tried for the treasons laid to his charge '
. I do not

think there is any earlier precedent in the journals for

so specific an inquiry into the conduct of a public officer,

especially one in military command. It marks, there-

fore , very distinctly the change of spirit which I have

so frequently mentioned. No courtier has ever since ven-

tured to deny this general right of inquiry, though it is

the constant practice to elude it. The right to inquire

draws with it the necessary means, the examination of

witnesses, records, papers, enforced by the strong arm

of parliamentary privilege. In one respect alone these

powers have fallen rather shorty the commons do not

administer on oath , and having neglected to claim this

authority in the irregular times when they could make a

privilege by a vote , they would now perhaps find diffi-

' Commons' Journals, June i. Aug. 12.
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i iiltN ill nlilalniiiu il l)V coiistiil nl llic lioii^c ol |t<(i>.

I licv rt'iMWctl llii^ coinniillcc loi imnili iiiii iiilo llic inis-

caii ia^cs of llic war in llic next scssinii'. Tlicy wciil

v(Mv I'lillv inlo llu> (HsjHilc hclwccn llic hoard of adini-

rallv and adniiral lliisvcll. after ihe lialllc of La Hop;ue ',

and llic year alter investigated llic conduct of liis suc-

cessor, Killii^rcw and Ddaval . in the command of the

channel fleet ^. IMiey went . in llic winlci- of i()<)/| , into a

vcrv hiiii: cxaminalion of the admirals and the or<lers

i>^sncd hv the admiiallv duiini; the preceding year ^ and

llnii M.lcd that the siMidiiiir the licet to the IMcditer-

raiican . .iiid llii' continiiiiii; il llicic this winter, has

liccii to llic li(»iiour and iiilcr(>sl (d his majesty and his

kiiii^doms'. I>ul il is hardly worth while lo enumerate

I, lid iii>laiiccs of exercising a right which had hccomi"

indi>;|nilahh' : and even heforc il !(>slcd on the hasis of

prcccdcnl could not rcasonahly he denied to those who

mii^lit advise, lemonstrale, and impeach.

1 1 is not sur|)rising, that after such important acqui-

-ilions of power, the natural sjiiril of encroachment , or

the desir*' to distress a hostile government, should have

li'd Id endeavours, which hv their success would have

ill awn ihe executive administration more directly inlo the

iiands of |)arliamciit. A pro|»osition was made hy some

|n( r^. in Decemher i()(j'>. , for a coinmillcc ol holh houses

lo consider of the jircsent stale of the nation , and what

advice should he given to the king concerning il. 'I'his

1(1. Nov. I.

' Pari. Hist. fiSj. D.ilrvniplo. Commons and I,ok!-. .loiirnals.

' P.irl. Hist. -[f1. D«'laval and Kiili<;rrw were Jarohites , whom
William generously hut ini|ii ndelltl^ put into the command of the

Jleet.

* Commons' Journals, i- Feh. if)g4"3-
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dangerous project was lost by 4B to 36 , several lories and

dissatisfied whigs uniting in a protest against its rejec-

tion '. The king had in his speech to parhament requested

their advice in the most general terms , and this slight

expression , though no more than is contained in the

common writ of summons , was tortured into a pretext

for so extraordinary a proposal as that of a committee of

delegates , or council of state , which might soon have

grasped the entire administration. It was at least a re-

medy so little according to precedent , or the analogy of

our constitution , that some very serious cause of dissa-

tisfaction with the conduct of affairs could be its only

excuse.

Burnet has spoken with reprobation of another scheme

engendered by the same spirit of inquiry and control

,

that of a council of trade , to he nominated by parliament

,

with powers for the effectual preservation of the interests

of the merchants. If the members of it were intended to

be immoveable , or if the vacancies were to be filled by

consent of parliament, this would indeed have encroached

on the prerogative in a far more eminent degree than the

famous India bill of i^83 , because its operation would

have been more extensive and more at home. And even

if they were only named in the first instance , as has been

usual in parliamentary commissioners of account or in-

quiry, it would still be material to ask , what extent of

power for the preservation of trade was to be placed in

their hands. The precise nature of the scheme is not ex-

plained by Burnet. But it appears by the Journals that

this council were to receive information from merchants

as to the necessity of convoys , and send directions to the

' Pari. Hist. 94 1. Burnet, io5.



CHAIV \V — W II.I.IVM /,i7

hoard of .i(lmiral(\ . ^ul)!)-!-! to tlir kiii^ s roiilidl . to ic-

coive com|>laiiits aiul rcprosonl the same t(i the kiiii;, and

in manv othi-r respects to exercise very impoilanl and

anomalous functions. Thev were not . howevei-, 1o he

memhers ol thf hoii->c. Unt r\(n with this i csii jciioii , it

was too ha/ai(h)n> a (h|>artoir lioni thf ij;riirial inavinis

of the eonslilution.
'

The {general un|)opularilv of WiUiam's adminislialion
,

anil more |)aiti(nlailv the reiluction of the forces, aHoid

in ample juslificalion ior the two treaties of partition

whiih thr tory faction, with scandalous injustice and

iiiconsistencv, turned to his reproach. No one could

deny, that the aggrandizement of France by both of

these treaties was of serious consequence. But accord-

ing to English interests, the first object was to secure the

Spanish Netherlands from becoming provinces of that

power ; the next to maintain the real independence of

Spain and llu' Indies. Italy was but llic last in order,

and tlioML;h the possession of Naples and Sicily, with thc^

ports of Tuscany, as stipulated in the treaty oi partition
,

would have rendered France absolute mistress of that

whole country and of the Mediterranean sea, and essen-

tially changed the balance of Europe , it was yet more

tolerable than the acquisition of the whole monarchy in

the name of a l^ourbon prince . which the opening of the

succession without previous arrangement was likely to

produce. They at least . who shiunk from the thought of

another war. and >ludiouslv depreciated the value of

continental alliances, were the last who ought to have

exclaimed against a treaty which had been ratified as the

' Burnet, 1^3. Commons" Journals, Jau. 3i , i()()j-6. An abjuration

of K. James's title in very strong terms was projiosed as a qualiHca-

Mon for meml>rr<; of this council; hut this was lost by lyS to i88.

III. '»?
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sole means of giving us something like security without

the cost of fighting for it. Nothing , therefore , could be

more unreasonable than the clamour of a tory house of

commons in i^oi (for the malecontent whigs were now
so consolidated with the tories , as in general to bear their

name) against the partition treaties ^ nothing more unfair

than the impeachment of the four lords , Portland, Or-

ford , Somers and Halifax on that account. But we must

at the same time remark , that it is more easy to vindicate

the partition treaties themselves , than to reconcile the

conduct of the king and of some others with the princi-

ples established in our constitution. William had taken

these important negotiations wholly into his own hands
,

not even communicating them to any of his English mi-

nisters , except lord Jersey, until his resolution was

finally settled. Lord Somers as chancellor, had put the

great seal to blank powers, as a legal authority to the

negotiators, which evidently could not be valid, unless

on the dangerous principle tliat the seal is conclusive

against all exception '. He had also sealed the ratification

of the treaty, though not consulted upon it , and though

he seems to have had objections to some of the terms
\

and in both instances he set up the king's command as a

sufficient defence. The exclusion of all those , whom
,

whether called privy or cabinet counsellors , the nation

holds responsible for its safety, from this great nego-

tiation , tended to throw back the whole executive go-

vernment into the single will ofthe sovereign , and ought

to have exasperated the house of commons far more than

the actual treaties of partition , which may probably

See speaker Onslow's Note on Biiruet ( Oxf. edit. 4- 468), and

lord Hardwicke's hint of his father's opinion. Id. 475. But see also

lord Somers's plea as to this. State Trials, i3. 267.
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htive been the safest choice in a ukisI perilous (ondilion

of Europe. The impfaclinu'iils , however, wrw in ni()>l

respects so ill suhslanlialcd hv proof, thai they l)ave f;e-

neiallv hf-ni km kdiird .1 (lis^raccful instance of parly

spirit.
'

I'he \vhit;s, such oi ihcni at least as continued to hold

that name in honour, soon forj;ave the mistakes and

failini^s of their great deliveicr, and indeed a high regard

for llif meiuorv of \N illiam 111 mav justly be reckoned one

ol the tests hv which genuine whiggism has always hcen

rccogniz(Hl. Hv the opj)osite paity he was rancorously

hated, and iheir nialignanl calumnies still sully the

' Pari. Hi<.t. .State Trials, i /}. i33. TIk- letteis of William
, published

in tlie Hartlwicke .State Pa|iers, are both the most nuflieiitic and the

must .saiisfactorv exjilanation of his policy during the three moment-

ous years that closed the seventeentli century. It is .said , in a note of

lord Hardwicke on Burnet (Oxford edit. iv. 4'7)i (from lord Somers's

|>apers), that when some of the ministers objected to parts of the

treaty, lord Portland's constant answer was, that nothing could be

altered; upon which one of them said , if that was the case, he saw

no reason why they should be called together. And it appears by the

Shrcwsbur\- papers, p. 871, that the duke, thongli secretary of state,

and in a manner prime minister, was entirely kept by the king out

of the secret of the negotiations which ended in the peace of Rj.swlck :

wliether, after all , there remained some lurking distrust of his fidelity,

or from whatever «)ther cause this took place, it was yer\' anomalous

and unconstitutional. And it must be owned, that by this sort of pro-

ceeding , which could have no sufficient apology hut a deep sense of

the unworthiness of mankind, William brought on himself much of

that dislike which appears so ungrateful and unaccountable.

As to the impeachments, lew have pretended to justify them; even

Ralph is half ashamed of the party he espouses with so little candour

towards their adversaries. The scandalous conduct of the tories in

screening the earl of Jersey, while they impeached the whig lords,

some of whom had really borne no part in a measure he had promoted

,

'ufficienih displays the factiousness of their motives. See lord Ha-

M-i sham's speech on this. Pari. Hist. i3i)8.
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stream of history '

. Let us leave such as prefer Charles I

to William UI in the enjoyment of prejudices which are

not likely to be overcome by argument. But it must ever

be an honour to the English crown that it has been worn

by so great a man. Compared with him , the statesmen

who surrounded his throne , the Sunderlands , Godol-

phins , and Shrewsburys , even the Somerses and Mon-

tagues, sink into insignificance. He was, in truth, too

great , not for the times wherein he was called to action
,

but for the peculiar condition of a king of England after

the revolution ; and as he was the last sovereign of this

country whose understanding and energy of character

have been very distinguished , so was he the last who has

encountered the resistance of his parliament , or stood

apart and undisguised in the maintenance of his own pre-

rogative. His reign is no doubt one of the most important

in our constitutional history, both on account of its ge-

neral character, which I have slightly sketched , and of

those beneficial alterations in our law to which it gave

rise. These now call for our attention.

The enormous duration of seventeen years , for which

Charles II protracted his second parliament , turned the

thoughts of all who desired improvements in the consti-

tution towards some limitation on a prerogative which

had not hitherto been thus abused. Not only the con-

tinuance of the same house of commons during such a'&

' Bishop Fleetwood, in a sermon preactied in 1703, says of Wil-
liam, "whom all the world of friends and enemies know how to

value, except a jew English wretches." Kennet , S40. Boyer, in his

History of the Reign of Queen Anne, p. 12, says, that the king spent

most of his jjrivate fortune , computed at no less than two millions , in

the service of the English nation. I should he glad to have found this

vouched hy hetter authority.
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|)ti iod (lolrovcd llu' ctimicMitii Itclwrni lln- |ic()|)lc and

tlicir irproscnlatives , ami laid (i|)(ii llic lallcr, willioul

rrspdnsilidilv. Id llic corniplioii which was hardly denit'd

It) j)r»'vail . Init \\\r j)rivilcL,M' of exeniplion from civil

proross niadr nrcd\ and worthless men secure ai;aiii>l

iheir cicdilois , and doiittiis of a seal in jyarlianienl as

a C()ni|)lele salei^uard to liaud and injustice. Ihe term ol

threi' vi'ars a|)peared sullicient to estahlish a eonlrni ol

the elecloial ovri the i epresentalive hodv , willuuil le-

cuniiif: to the ancient hut inconvenient scheme oT annual

j)ailiamcnls, which men enamoui'cd ol" a still more j)o-

pular form of {government than our own were ea^ei' to

recommend. A bill for this purpose was hroughl into the

house of lords in December i()Hc), but lost by the pro-

roj^alion '. ll |>assed both houses earlv iu i6{)i , the

wbigs generallv sujiporlini; . and the lories opposing it
;

but on this, as on many other great (jucstions of this

reign , the two parties were not so regularly arrayed

agaiusl each oilier as on points of a more personal na-

ture*. To this hill the king refused his assent; an exer-

cise of prerogative which no ordinary circumstances can

reconcile either with prudence or with a conslilutional

administration of government. But the commons, as it

was easy lo foresee , did not abandon so important a

measure; a similar bill received the royal assent in ]No-

vember i<><)f ^. Hv the Iritiinial l»ill il was simply provi-

ded . that everv pailiamenl should cease and determine

within three years from its meeting. 'Phe clause contained

in llir act of Charles II against llic inlrrnii->>ion of parlia-

ments for more than three years is repealed: hut it was

' Lorils' Journals

' Pari. Hist. 7 J ;.

' a W. .Hid M. c. 2.

n
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not thought necessary to revive the somewhat violent and

perhaps impracticable provisions by which the act of i64i

had secured their meeting; it being evident that even

annual sessions might now be relied upon as indispensable

to the machine of government.

This annual assembly of parliament was rendered ne-

cessary , in the first place , by the strict appropriation

of the revenue according to votes of supply. It was se-

cured , nextly , by passing the mutiny bill , under which

the army is held together , and subjected to military dis-

cipline, for a short term , seldom or never exceeding

twelve months. These are the two effectual securities

against military power ; that no pay can be issued to the

troops without a previous authorization by the commons

in a committee of supply , and by both houses in an act

of appropriation ; and that no officer or soldier can be

punished for disobedience , nor any court martial held
,

without the annual re-enactment of the mutiny bill. Thus

it is strictly true , that if the king were not to summon
parliament every year , his army would cease to have a

legal existence , and the refusal of either house to con-

cur in the mutiny bill would at once wrest the sword

out of his grasp. By the Bill of Rights , it is declared

unlawful to keep any forces in time of peace without

consent of parliament. This consent , by an invariable

and wholesome usage , is given only from year to year
;

and its necessity may be considered perhaps the most

powerful of those causes which have transferred so much

even of the executive power into the management of the

two houses of parliament.

The reign of William is also distinguished by the

provisions introduced into oui" law for the security of the

subject against miquitous condemnations on the charge
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(tl lii^li licii>t)ii . ami iiiU'iulcd lopcilccl iIkim' n|' carli"!-

liiiu'S . wlii( 1j had proved iiisurfuMciU ai^aiiisl llir |iai I la-

Ill v of judt^cs. lUil ii|)(tii lids occasion it will he necessary

lo lake np ihe hi>lory of onr conslilulional law on this

inipoiiant head Iroin the hei^inniiii;.

Ill ihc ciiilicr aj;i's of our law . ihc ( rlnu' of hij^li

treason appears to have het-ii ol a vai;ni' and indchnile

nature , dclcimined onlv hv such arhilrary conslriuiion

as the ciri iinistances of each ])arlieular case mlj^hl sug-

i;est, ll was held treason lo kill the kiiii^'s father . or

his uncle 5 and .Mortimer was attainted lor accroachini^

,

as it was called , roval power ; that is , for keeping the

administration in his own hands, though without vio-

lence towards the reigning prince. Hut no people can

enjoy a free constilulion . unless an adequate security is

furnished hv ihcir laws against this discretion of judges

in a mailer >o ehjselv connected with the mutual relation

helween the government and ils suhjects. A j)elllion was

accordingly presented to Edward UI by one of the best

parliaments that ever sal , retpiesling that " whereas the

king's justices in dilferent counties adjudge men Indicted

before them to be traitors for divers matters not known

bv the commons to be treasonable , the king would , by

his council, and the nobles and learned men (les grands

et sages ) of the land, declare in parliament what should

be hdd for treason. " The answi r to this petition is in

the words of the existing >tatute, which, as it is by no

means so prolix as it is impoilant , I shall place before

the reader's eyes.

" Whereas divers opinions have been helore this lime

in what case treason shall be said , and in what not, ihe

king at the request of the lords and commons bath made

a declaration in the manner as hereafter foUowelh ; thai
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is to say , when a man doth compass or imagine the death

of our lord the king , of my lady his queen , or of their

eldest son and heir : or if a man do violate the king's

companion or the king's eldest daughter unmarried , or

the wife of the king's eldest son and heir ; or if a man
do levy war against our lord the king in his realm , or

be adherent to the king's enemies in his realm
,
giving

to them aid and comfort in the realm or elsewhere , and

thereof he proveahly attainted of open deed by people of

their condition. And if a man counterfeit the king's great

or privy seal , or hj,^jg;uyj^y ; and if a man bring false

money into this realm , counterfeit to the money of Eng-

land , as the money called Lusheburgh , or other like to the

said money of England , knowing the money to be false
,

to merchandise or make payment in deceipt of our said

lord the king and of his people. And ifa man slay the chan-

cellor , treasurer , or the king's justice of the one bench

or the other
,
justices in eyre , or justices of assize, and

all other justices assigned lo hear and determine , being

in their place doing their offices. And it is to be under-

stood , that in the cases above rehearsed , it ought to be

judged treason which extends to our lord the king and

his royal majesty. And of such treason the forfeiture of

the escheats pertaineth to our lord the king , as well of

the lands and tenements holden of others as of himself.
"

'

It seems impossible not to observe , that the want

of distinct arrangement natural to so unphilosophical an

age , and which renders many of our old statutes very

confused , is eminently displayed in this strange conjunc-

tion of offences ; where to counterfeit the king's seal

,

which might be for the sake of private fraud , and even

' Rot. Pail. ii. aSg. 3 Inst. i.
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his mill, which inusl hv so. is ranged ahmi; with all

lli.il really cndaii^ors the cstahlishcd t^ovciiinu'iit . with

couspiracv ami insiii itclion. I>iil this is an ()h|<'(ii()M ol

lillir mai;iiilU(l(' . coiupari'd with one ihal aiises oul ol

an omission in enunuialini; the modes whcrehv treason

could he commillcd. In most ollici' olVcncis . lli<' inten-

tion . however manifest , the eonliivance , however tle-

liherate. the allemjit , however casually rendered ahor-

tive. form so many dcj^rccs of malignity , or at least of

niisehief . which the jurisprudence of most countries
,

and none more than England, has hcen accustomed to

distinguish from the perjielratcd action hy awaiding an

iniei KM puni>linienl , or even none at all. .Nor is this

distinction merelv founded on a dilVerence in the moral

indignation with which we are imj)elled to regard an in-

choate and a consummate crime . hut is warranted hv a

jirinciple of reason , since the penalties attached to the

completed olfence spread their terror over all the ma-

chinations preparatory to it; and he who fails in his stroke

has had the murderer's fate as much heforo his eyes as

the more dexterous assassin. But those who consjiire

against the constituted government connect in their san-

guine hope the assurance of impunity with the execution

of their crime . and would justly deride the mockery of

an accusation which could ctnly he prefened against them

when their l)anner> were unfurled , and their force ar-

rayed. It is as reasonahle , therefore, as it is conformahlc

to the usages of every country, to place conspiracies

against the sovereign power Ujion the footing of actual

rebellion , and to crush those by the penalties of treason ,

who , were the law to wait for their opportunity , might

silence or jierverl the law itself. Yet in lhi> famous sta-

tute wi' find il onl\ detl.ned 1 1 eaxiuahle to compass oi



4-24 THE CONSTITUTIONAL HISTORY OF ENGLAND,

is to say , when a man doth compass or imagine the death

of our lord the king , of my lady his queen , or of their

eldest son and heir : or if a man do violate the king's

companion or the king's eldest daughter unmarried , or

the wife of the king's eldest son and heir ; or if a man
do levy war against our lord the king in his realm , or

he adherent to the king's enemies in his realm
,
giving

to them aid and comfort in the realm or elsewhere , and

thereof be proveably attainted of open deed by people of

their condition. And if a man counterfeit the king's great

or privy seal , or hj^jflflfl^y •, and if a man bring false

money into this realm , counterfeit to the money of Eng-

land , as the money called Lusheburgh , or other like to the

said money of England , knowing the money to be false
,

to merchandise or make payment in deceipt of our said

lord the king and of his people. And ifa man slay the chan-

cellor , treasurer , or the king's j ustice of the one bench

or the other
,
justices in eyre , or justices of assize, and

all other justices assigned lo hear and determine , being

in their place doing their offices. And it is to be under-

stood , that in the cases above rehearsed , it ought to be

judged treason which extends to our lord the king and

his royal majesty. And of such treason the forfeiture of

the escheats pertaineth to our lord the king , as well of

the lands and tenements holden of others as of himself.
"

'

It seems impossible not to observe , that the want

of distinct arrangement natural to so unphilosophical an

age , and which renders many of our old statutes very

confused , is eminently displayed in this strange conjunc-

tion of offences •, where to counterfeit the king's seal

,

which might be for the sake of private fraud , and even

' Rot. Pail. ii. 239. 3 Inst. 1.
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liis coin , which must be so , is ranged along with all

that really endangers the estahlished government, with

conspiracy and insurrection. But this is an objection of

little magnitude , compared with one that arises out of

an omission in enumerating the modes whereby treason

could be committed. In most other offences , the inten-

tion , however manifest , the contrivance , however de-

liberate , the attempt , however casually rendered abor-

tive , form so many degrees of malignity , or at least of

mischief, which the jurisprudence of most countries
,

and none more than England, has been accustomed to

distinguish from the perpetrated action by awarding an

inferior punishment , or even none at all. Nor is this

distinction merely founded on a difference in the moral

indignation with which we are impelled to regard an in-

choate and a consummate crime , but is warranted by a

principle of reason , since the penalties attached to the

completed offence spread their terror over all the ma-

chinations preparatory to it ; and he who fails in his stroke

has had the murderer's fate as much before his eyes as

the more dexterous assassin. But those who conspire

against the constituted government connect in their san-

guine hope the assurance of impunity with the execution

of their crime , and would justly deride the mockery of

an accusation which could only be preferred against them

when their banners were unfurled , and their force ar-

rayed. It is as reasonable , therefore, as it is conformable

to the usages of every country , to place conspiracies

against the sovereign power upon the footing of actual

rebellion , and to crush those by the penalties of treason
,

who , were the law to wait for their opportunity , might

silence or pervert the law itself- Yet in this famous sta-

tute we find it only declared treasonable to compass or
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imagine the king's death , while no project of lehellioii

appears to fall within the letter of its enactments , unless

it ripen into a substantive act of levying war.

I am less inclined to attribute this material omission to

the laxity which T have already remarked to be usual in

our older law s , than to apprehensions entertained by the

barons , that if a mere design to levy war should be ren-

dered treasonable , they might be exposed to much false

testimony and arbitrary construction. But strained con-

structions of this very statute , if such were their aim
,

they did not prevent. I do not now advert to the more

extravagant convictions under this statute in some violent

reigns ; but it gradually became an established doctrine

with lawyers , tbat a conspiracy to levy war against the

king's person , though not in itself a distinct treason , may
be given in evidence as an overt act of compassing his

death. Great as the authorities may be on which this de-

pends , and reasonable as it surely is that such offences

should be brought within the pale of high treason , yet I

must confess , that ibis doctrine has ever appeared to me
utterly irreconcileable with any fair interpretation of the

statute. It has indeed , by some, been chiefly confined to

cases where the attempt meditated is directly against the

king's person , for the purpose of deposing him , or of

compelling him, while under actual duress , to a change

of measures ^ and this was construed into a compassing

of his death , since any such violence must endanger his

life , and because , as has been said , the prisons and graves

of princes are not very distant '

. But it seems not very

' 3 Inst. 12. I Hnle's Pleas of Crown , iv.o. Foster, igS. Coke lays

it down positively, p. r4> that a conspiracy to levy war is not high

treason, as an overt act *of compassing the king's deatli. " For this

were to confound the several classes or memhra divldentia." Hale oh-



CHAP. XV. — WILLIAM. /<2 7

reasonable to found a capital conviction on such a sen-

tentious remark
5
nor is it by any means true that a design

against a king's life is necessarily to be inferred from the

attempt to get possession of his person. So far, indeed, is

this from being a general rule , that in a multitude of in-

stances, especially during the minority or imbecility of

a king, the purposes of conspirators would be wholly

defeated by the death of the sovereign whose name
they designed to employ. But there is still less pre-

text for applying the same construction to schemes of

insurrection , when the royal person is not directly the

object of attack, and where no circumstance indicates

any liostile intention towards his safety. This ample ex-

tension of so penal a statute was first given , if I am not

mistaken
, by the judges in i663 , on occasion of a meet-

ing by some persons at Farley Wood in Yorkshire ' , in

order to concert measures for a rising. But it was after-

wards confirmed in Harding's case , immediately after

jects , that Coke himself cites the case of lords Essex and Southampton

,

which seems to contradict that opinion. But it may be answered, in

the first place , that a conspiracy to levy war was made high treason

during the hfe of Elizabeth; and secondly, that Coke's words as to

that case are, that they " intended to go to the court where the queen
was, and to have taken her into their power, and to have removed
divers of her council, audi for that enddid assmnhle a multitude ofpeople

:

this being raised to the end aforesaid, was a sufficient overt act of

compassing the death of the queen. " The earliest case is that of

StorJe, who was convicted of compassing the queen's death on evi-

dence of exciting a foreign power to invade the kingdom. But he was
very obnoxious, and the precedent is not good. Hale , 122.

It is also held , that an actual levying war may be laid as an overt

act of compassing the king's death , which indeed follows a fortiori

from the former proposition
;
provided it be not a constructive re-

bellion, but one really directed against the i%al authority. Hale, ii3.

' Hale ,121.
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the revolution , and has been repeatedly laid down from

the bench in subsequent proceedings for treason ,
as well

as in treatises of very great authority '
. It has therefore

all the weight of established precedent
;
yet I question

whether another instance can be found in our jurispru-

dence of giving so large a construction , not only to a

penal, but to any other statute '. Nor does it speak in

favour of this construction , that temporary laws have

been enacted on various occasions to render a conspiracy

to levy war treasonable , for which purpose , according

to this current doctrine, the statute of Edward DI needed

no supplemental provision. Such acts were passed under

Elizabeth , Charles II , and George III , each of them

limited to the existing reign \ But it is very seldom that

,

in an hereditary monarchy, the reigning prince ought to

Foster's Discourse on High Treason, ifjfi. State Trials, xli. 646.

790. 818; xiii. 61 (sir John Friend's case), et aHbi. This important

question having arisen on lord Russell's trial, gave rise to a contro-

versy betv^een two eminent lawyers, sir Bartholomew Shower and sir

Robert Atkins; the former maintaining, the latter denyhig , that a

conspiracy to depose the king and to seize his guards was an overt

act of compassing his death. State Trials , ix. 719. 818.

See also Philipps's State Trials , ii. 3g. 78 ; a work to which I might

have referred in other places, and which shows the well known judg-

ment and impartiality of the author.

'In the whole series of authorities, however, on this subject, it

will be found that the probable danger to the king's safety from re-

bellion was the ground-work upon which this constructive treason

rested; nor did either Hale or Foster, Pemberton or Holt, ever dream

that any other death was intended by the statute than that of nature.

It was reserved for a modern crown lawyer to resolve this language

into a metaphysical personification , and to argue that the king s

person being interwoven with the state, and its sole representative,

any conspiracy against the constitution must of its own nature he a

conspiracy against his 1^. State Trials , xxiv. ii83.

^ i3Eliz. CI.; i3Car. 2 c. i.; 36 G. 3. c. 7.
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be secured by any peculiar provisions ; and though the

remarkable circumstances of Elizabeth's situation ex

posed her government to unusual perils , there seems an

air of adulation or absurdity in the two latter instances.

Finally, the act of 67 G. lU. c. 6. has confirmed, if not

extended , what stood on rather a precarious basis , and

rendered perpetual that of 36 G. III. c. 7, which enacts
,

" that if any person or persons whatsoever, during the

life of the king , and until the end of the next session of

parliament after a demise of the crown , shall , within the

realm or without , compass , imagine , invent , devise , or

intend death or destruction , or any bodily harm tending

to death or destruction , maim or wounding , imprison-

ment or restraint of the person of the same our sovereign

lord the king , his heirs and successors , or to deprive or

depose him or them from the style , honour, or kingly

name of the imperial crown of this realm , or of any other

of his majesty's dominions or countries, or to levy war

against his majesty, his heirs and successors, within this

realm, in order, by force or constraint, to compel him

or them to change his or their measures or counsels , or

in order to put any force or constraint upon , or to intimi-

date or overawe, both houses, or either house of parlia-

ment , or to move or stir any foreigner or stranger with

force to invade this realm, or any other his majesty's

dominions or countries under the obeisance of his ma-

jesty, his heirs and successors •, and such compassings
,

imaginations , inventions , devices , and intentions , or

any of them , shall express , utter, or declare , by pub-

lishing any printing or w riting , or by any overt act or

deed \ being legally convicted thereof upon the oaths of

two law'ful and credible witnesses^hall be adjudged a

traitor, and suffer as in cases of hi^rtreason.
"
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This from henceforth will become our standard of

constitutional law, instead of the statute of Edward III

,

the latterly received interpretations of which it sanctions

and enihodies. But it is to be noted as the doctrine of our

most approved authorities , that a conspiracy for many
purposes which , if carried into effect , would incur the

guilt of treason , will not of itself amount to it. The
constructive interpretation of compassing the king's death

appears only applicable to conspiracies, whereof the in-

tent is to depose or to use personal compulsion towards

him
, or to usurp the administration of his government '

.

But though insurrections in order to throw down all en-

closures
, to alter the established law or change religion

,

or in general for the reformation of alleged grievances of

a public nature , wherein the insurgents have no special

interest , are in themselves treasonable
,
yet the previous

concert and conspiracy for such purpose could , under
the statute of Edward III, only pass for a misdemeanor.
Hence

, while it has been positively laid down , that an
attempt by intimidation and violence to force the repeal

of a law is high treason % though directed rather against

the two houses of parliament than the king's person , the

judges did not venture to declare, that a mere conspiracy

and consultation to raise a force for that purpose would
amount to that offence ^ But the statutes of 36 and Sy

Geo. Ill determine the intention to levy war, in order to

put any force upon or to intimidate either house of par-

liament
, manifested by any overt act , to be treason , and

so far have undoubtedly extended the scope of the law.

' Hale, 123. Foster, 21 3.

" Lord George Gordon's case, State Trials, xxi. 649.
^ Hardy's case, id. xx||» 208. The language of Eyre is sufficiently

remarkablr; his courage^s more wanting than his will.



CH,\P. XV. — WILLIAM. 4^1

Wc may hope that so ample a legislative declaration on

the law of treason will put an end to the preposterous in-

terpretations which have found too much countenance

on some not very distant occasions. The crime of com-
passing and imagining the king's death must be manifested

by some overt act ; that is, there must be something done

in execution of a traitorous purpose. For as no hatred

towards the person of the sovereign , nor any longings

for his death , are the imagination which the law here

intends , it seems to follow that loose words or writings

,

in which such hostile feelings may be embodied , uncon-

nected with any positive design, cannot amount to treason.

It is now, therefore
,
generally agreed , that no words will

constitute that offence, unless as evidence of some overt

act of treason
; and the same appears clearly to be the case

with respect at least to unpublished writings.
'

The second clause of the statute , or that which de-

clares the levying of war against the king within the

realm to be treason , has given rise , in some instances

,

to constructions hardly less strained than those upon com-

passing his death. It would indeed be a very narrow in-

terpretation
, as little required by the letter , as warranted

by the reason of this law , to limit the expression of le-

vying war to rebellions, whereof the deposition of the

sovereign
, or subversion of his government , should be

the deliberate object. Force, unlawfully directed against

Foster, iy8. He seems to concur in Hale's opinion, that words
which being spoken will not amount to an overt act to make good an

indictment for compassing the king's death
,
yet if reduced into wri-

ting, and published, will make such an overt act, "if the matters

contained in them import such a compassing." Hale's Pleas of Crown,
118. But this is indefinitely expressed ; and the case of Williams

,

under James I , which Hale cites in corrobcmtion of this, will hardly

he approved by any constitutional lawyer.

CAtK
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blished governmenl is so much excluded in these instances

by the very nature of the offence , and the means of the

offenders, that it is impossible to withhohl our reproba-

tion from the original decision , upon which , with too

much respect for unreasonable and unjust authority, the

later cases have been established. These indeed still con^

tinue to be cited as law , but it is much to be doubted

whether a conviction for treason will ever again be ob-

tained , or even sought for , under similar circumstances.

One reason indeed for this , were there no weight in any

other , might suffice ^ the punishment of tumultuous

risings , attended with violence , has been rendered ca-

pital by the riot-act of George J and other statutes 5 so

that, in the present state of the law , it is generally more

advantageous for the government I0 treat an offence as

felony than as treason.

It might for a moment be doubted , upon the statute of

Edward VI , whether the two witnesses whom the act re-

Westminster to his lodgings in the Temple. Some among them pro-

posed to pull down the meeting-houses; a cry was raised, and several

of these were destroyed. It appeared to be their intention to pull

down all within their reach. Upon this overt act of levying war the

prisoners were convicted ; some of the judges differing as to one of

them, but merely on the application of the evidence to his case. Not-

withstanding this solemn decision, and the approbation with which

sir Michael Foster has stamped it, some difficulty would arise in

distinguishing this case, as reported, from many indictments under

the riot-act for mere felony , and especially from those of the Bir-

mingham rioters in 1791, where the similarity of motives, though

the mischief in the latter instance was far more extensive, would na-

turally have suggested the same species of prosecution as was adopted

against Damaree and Purchase. It may be remarked, that neither of

these men was executed; which, notwithstanding the sarcastic ob-

servation of Foster, might possibly be owing to an opinion, which

every one but a lawyer inust have entertained, that their offence did

not amount to treason.
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quires must not depose to the same overt acts of treason.

But as this would give an undue security to conspirators
,

so it is not necessarily implied by the expression ; nor

would it be indeed the most unwarrantable latitude that

has been given to this branch of penal law , to maintain ,

that two witnesses to any distinct acts comprised in the

same indictment would satisfy the letter of this enact-

ment. But a more wholesome distinction appears to have

been taken before the revolution , and is established by

the statute of William , that , although different overt

acts may be proved by two witnesses, they must relate

to the same species of treason , so that one witness to

an alleged act of compassing the king's death cannot be

conjoined with another deposing to an act of levying

war, in order to make up the required number'. As for

the practice of courts of justice before the restoration,

it was so much at variance with all principles , that few

prisoners were allowed the benefit of this statute '^^ suc-

ceeding judges fortunately deviated more from their pre-

decessors in the method of conducting trials than they

have thought themselves at liberty to do in laying down

rules of law.

Nothing had brought so much disgrace on the councils

of government, and on the administration of justice,

nothing more forcibly spoke the necessity of a great

change , than the prosecutions for treason during the

latter years of Charles II , and in truth during the whole

course of our legal history. The statutes of Edward III

and Edward VI , almost set aside by sophistical construc-

tions , required the corroboration of some more explicit

law, and some peculiar securities were demanded for

7 W. 3. c 3. §. 4. Foster, 257.

' Foster, 2 34-
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innocence againsl that conspiracy ol the court with the

prosecutor, which is so much to be dreaded in all trials

for political crimes. Hence the attainders oi Russell , Sid-

ney, Cornish, and Armstrong were reversed by the con-

vention parliament without opposition ; and men attached

to liberty and justice , whether of the whig or tory name ,

were anxious to prevent any future recurrence of those

iniquitous proceedings , by which the popular frenzy at

one time, the wickedness of the court at another, and in

each instance with the co-operation of a servile bench of

judges, had sullied the honour of English justice. A
better lone of political sentiment had begun indeed to

prevail , and the spirit of the people must ever be a more

effectual security than the virtue of the judges
^
yet, even

after the revolution, if no unjust or illegal convictions in

cases of treason can be imputed to our tribunals , there

was still not a little of that rudeness towards the prisoner,

and manifestation of a desire to interpret all things to his

prejudice, which had been more grossly displayed by the

bench under Charles 11. The Jacobites, against whom the

law now directed its terrors , as loudly complained of

Treby and Pollexfen , as the whigs had of Scroggs and

Jefferies , and weighed the convictions of Ashton and

Anderton against those of Russell and Sidney. '

Ashton was a gentleman , who , in company with lord

Preston , was seized in endeavouring to go over to France

' " Would you liave trials secured ? " says the author of the Jaco-

bile Principles vindicated (Somers' Tracts, lo. 5-26). " It is the in-

terest of all parlies care should be taken about them, or all parties

will suffer in their turns. Plunket , and Sidney, and Ashton were

doubtless all murdered, though they were never so guilty of the

crimes wherewith they were charged; the one tried twice, the other

found guilty upon one evidence , and the last upon nothing but pre-
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with an invitation from the jacobitc party. The contem-

porary writers on that side , and some historians wlio in-

cline to it , have represented liis conviction as grounded

upon insufficient , hecause only upon presumptive evi-

dence. It is true, that in most of our earlier cases of

treason , treasonable facts have heen directly proved
^

whereas it was left to the jury in that of Ashton , whether

they were satisfied of his acquaintance with the contents

of certain papers taken on his person. There does not

,

however , seem to be any reason why presumptive in-

ferences are to be rejected in charges of treason , or why
they should be drawn with more hesitation than in other

grave offences ; and if this be admitted , there can be no

doubt that the evidence against Ashton was such as is

ordinarily reckoned conclusive. It is stronger than that

offered for the prosecution against O'Quigley at Maid-

stone , in J 798, a case of the closest resemblance^ and

yet I am not aware , that the verdict in that instance was

thought open to censure. No judge, however, in modern

times , would question , much less reply upon the pri-

soner , as to material points of his defence , as Holt and

Pollexfen did in this trial ^ the practice of a neighbouring

kingdom, which, in our more advanced sense of equity

and candour, we are agreed to condemn. '

It is perhaps less easy to justify the conduct of chief

justice Treby in the trial of Anderton for printing a

treasonable pamphlet. The testimony came very short of

sumptive proof." Even the prostitute lawyer, sir Bartholomew Shower,

had the assurance to complain of uncertainty in the law of treason.

Id. 672. And Roger North, in liis Exaraen , p. 4ii» labours hard

to show that the evidence in Ashton's case was slighter than in

Sidney's.

' Stale Trials, xii. 6^t^ — See 668 and 799.
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satisfactory proof, according to the established rules of

Enghsh law, though by no means such as men in ge-

neral would slight. It chiefly consisted of a comparison

between the characters of a printed work found con-

cealed in his lodgings , and certain types belonging to

his press ; a comparison manifestly less admissible than

that of hand-writing, which is always rejected, and indeed

totally inconsistent with the rigour of English proof.

Besides the common objections made to a comparison of

hands , and which apply more forcibly to printed cha-

racters, it is manifest that types cast in the same font

must always be exactly similar. But , on the other hand

,

it seems unreasonable absolutely to exclude, as our courts

have done , the comparison of hand-writing as inadmis-

sible evidence ; a rule which is every day eluded by fresh

rules , not much more rational iu themselves , which

have been invented to get rid of its inconvenience. There

seems however much dango- in the construction which

draws printed libels, unconnected with any conspiracy,

within the pale of treason , and especially the treason of

compassing the king's death , unless where they directly

tend to his assassination. No later authority can, as far

as I remember, be adduced for the prosecution of any

libel , as treasonable , under the statute of Edward IIL

But the pamphlet for which Anderton was convicted was

certainly full of the most audacious jacobitism, and

might perhaps fall , by no unfair construction , within

llie charge of adhering to the king's enemies; since no

one could be more so than James, whose design ofinvading

llie realm had been frequently avowed by himself.
'

' State Trials, xii. i a/jS. Ralph, 420. Somers' Tracts, x. 47'i- The
Jacobites took a very frivolous objection to the conviction of Ander-

ton , that printing could not be treason within the statute of Ed-
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A bill for regulating trials upon charges of high treason

passed the commons with slight resistance by the crown

lawyers in 1691 '. The lords introduced a provision in

their own favour , that upon the trial of a peer in the

court of the high steward , all such as were entitled to

vote should be regularly summoned •, it having been the

])ractice to select twenty-three at the discretion of the

crown. Those who wished to hinder the bill availed

themselves of the jealousy which the commons in that

age entertained of the upper house of parliament, and

persuaded them to disagree with this just and reasonable

amendment \ It fell to the ground, therefore, on this

occasion ^ and though more than once revived in subse-

quent sessions, the same difference between the two

houses continued to be insuperable^. In the new parlia-

ment that met in 1695 , the commons had the good sense

to recede from an irrational jealousy. Notwithstanding

the reluctance of the ministry, for which perhaps the

very dangerous position of the king's government fur-

nishes an apology, ibis excellent statute was enacted as

an additional guarantee (in such bad times as might again

occur) to those who are prominent in their country's

cause , against the great danger of false accusers and ini-

quitous judges'^. It provides that all persons indicted for

ward III , because it was not invented for a century afterwards. Ac-

cording to this rule, it could not be treason to shoot the king with

a pistol, or poison him with an American drug.

' Pari. Hist. V. 698.

' Id. 675.

' Id. 712. 787. Commons' Journals, Feb. 8, iGgJ.

'' Pari. Hist. 965. Journal, 17 Feb. 1696. Stat. 7. W. 3. c. 3. Though
the court opposed this bill , it was certainly favoured by the zealous

whigs , as much as by the opposite pari v.
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high treason shall have a copy ot" their indictment deli-

vered to them five days before their trial , a period ex-

tended by a subsequent act to ten days , and a copy of

the panel of jurors two days before their trial; that they

shall be allowed to have their witnesses examined on

oath, and to make their defence by counsel. It clears up

any doubt that could be pretended on the statute of

Edward VI, by requiring two witnesses, either both to

the same overt act, or the first to one, the second to

another overt act of the same treason (that is , the same

kind of treason ) , unless the party shall voluntarily con-

fess the charge '
. It limits prosecutions for treason to the

terra of three years, except in the case of an attempted

assassination on the king. It includes the contested pro-

vision for the trial of peers by all who have a right to sit

and vote in parliament. A later statute, ^ Anne , c. 21 ,

w iiich may be mentioned here as the complement of the

former, has added a peculiar privilege to the accused

,

hardly less material than any of the rest. Ten days be-

fore the trial , a list of the witnesses intended to be

brought for proving the indictment, with their profes-

sions and places of abode , must be delivered to the pri-

soner, along with the copy of the indictment. The opera-

' When several persons of distinctioa were arrested on account of

a Jacobite conspiracy in ifiyo, there was but one witness against some

of tliem. The judges were consulted , whether they could be indicted

for a high misdemeanor on this single testimony , as Hampden had

been in i685 , the attorney-general Treby maintaining this to be

lawful. Four of the judges were positively against this , two more

doubtfully the same way, one altogether doubtful, and three in favour

of it. The scheme was very properly abandoned; and at present, I

suppose, nothing can be more established than the negative. Dai-

rymple , Append. 286.
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lion of this clause was suspended till after the death of

ihe pretended prince of Wales.

Notwithstanding a hasty remark of Burnet , that the

design of this bill seemed to be to make men as safe in

all treasonable practices as possible , it ought to be con-

sidered a valuable accession to our constitutional law
;

and no part , I think , of either statute will be reckoned

inexpedient , when we reflect upon the history of all

nations , and more especially of our own. The history of

all nations , and more especially of our own , in the fresh

recollection of those who took a share in these acts

,

teaches us that false accusers are always encouraged by a

bad government , and may easily deceive a good one. A
prompt belief in the spies whom they perhaps necessarily

employ, in the voluntary informers who dress up pro-

bable falsehoods , is so natural and constant in the offices

of ministers , that the best are to be heard with suspicion

when they bring forward such testimony. One instance

at least had occurred since the revolution , of charges

unquestionably false in their specific details
,
preferred

against men of eminence by impostors , who panted for

the laurels of Oates and Turberville '
. And as men who

are accused of conspiracy against a government are ge-

nerally such as are beyond question disaffected to it , the

indiscriminating temper of the prejudging people, from

whom juries must be taken, is as much to be appre-

hended , when it happens to be favourable to authority

,

as that of the government itself, and requires as much

the best securities, imperfect as the best are, which pru-

dence and patriotism can furnish to innocence. That the

prisoner's witnesses should be examined on oath will of

' State Trials, xii. io5i.
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course not be disputed, since, by a subsequent statute,

that strange and unjust anomaly in our criminal law has

been removed in all cases as well as in treason ^ but the

judges had sometimes not been ashamed to point out Ic

the jury, in derogation of the credit of those whom a

prisoner called in his behalf, that they were not speaking

under the same sanction as those for the crown. It was

not less reasonable that the defence should be conducted

by counsel •, since that excuse which is often made for

denying the assistance of counsel on charges of felony

,

namely, the moderation of prosecutors and the humanity

of the bench , could never be urged in those political

accusations , wherein the advocates for the prosecution

contend with all their strength for victory, and the im-

partiality of the court is rather praised when it is found

,

than relied upon beforehand'. Nor does there lie any

sufficient objection even to that which many dislike
,

the furnishing a list of the witnesses to the prisoner,

when we set on the other side the danger of taking away

innocent lives by the testimony of suborned and infamous

men , and remember also that a guilty person can rarely

be ignorant of those who will bear witness against him
;

' The dexterity with which loid Shattesbury (the author of the

Characteristics), at that time in the house of commons , turned a mo-

mentary confusion which came upon him while speaking on this bill,

into an argument for extending the aid of counsel to those who might

so much more naturally be embarrassed on a trial for their lives , is.

well known. All well-informed writers ascribe this to Shaftesbury.

But Johnson, in the Lives of the Poets, has through inadvertence,

as I believe, given lord Halifax (Montagu ) the credit of it, and some

have since followed him. As a complete refutation of this mistake, it

is sufficient to say, that Mr. Montagu opposed the bill. His name

appears as a teller on two divisions', li Dec i6c)[, and i8 Nov

169a.
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or if he could, thai he may always discover those who
have been examined before the grand jury, and that no

others can in any case be called on the trial.

The subtlety of crown lawyers in drawing indictments

for treason
, and the willingness of judges to favour such

prosecutions , have considerably eluded the chief diffi-

culties which the several statutes appear to throw in their

way. The government has at least had no reason to com-

plain that the construction of those enactments has been

loo rigid. The overt acts laid in the indictment are ex-

pressed so generally , that they give sometimes little in-

sight into the particular circumstances to be adduced in

evidence ^ and though the act of William is positive
,

that no evidence shall be given of any overt act not laid

in the indictment, it has been held allowable, and is

become the constant practice , to bring forward such

evidence, not as substantive charges, but on the pre-

tence of its tending to prove certain other acts specially

alleged. The disposition to extend a constructive inter-

pretation to the statute of Edward III has continued to

increase, and was carried, especially by chief justice

Eyre in the trials of 1794^ to a length at which we lose

sight altogether of the plain meaning of words, and ap-

parently much beyond what Pemberton or even Jefiferies

had reached. In the vast mass of circumstantial testimony

which our modern trials for high treason display, it is

sometimes difficult to discern , whether the great prin-

ciple of our law , requiring two witnesses to overt acts

,

has been adhered to ; for certainly it is not adhered to

,

unless such witnesses depose to acts of the prisoner, from

which an inference of his guilt is immediately deducible'.

' It was said by Scruggs and JefferioB, that if one witness prove
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There can be no doubt thai state prosecutions have long

been conducted with an urbanity and exterior modera-

tion unknown to the age of the Stuarts , or even to that

of A¥illiam j but this may by possibility be compatible

with very partial wresting of the law , and the substitu-

tion of a sort of political reasoning for that strict inter-

pretation of penal statutes which the subject has a right

to demand. No confidence in the general integrity of a

government , much less in that of its lawyers , least of

all any belief in the guilt of an accused person , should

beguile us to remit that vigilance which is peculiarly re-

quired in such circumstances. '

For this vigilance , and indeed for almost all that keeps

up in us , permanently and effectually , the spirit of re-

gard to liberty and the public good , we must look to the

unshackled and independent energies of the press. In the

reign of William ni , and through the influence, of the

popular principle in our constitution , this finally became

free. The licensing act, suffered to expire in 16^9 , was

revived in i685 for seven years. In 1692 , it was con-

tinued till the end of the session of 169^. Several at-

tempts were afterwards made to renew its operation
,

which the less courtly whigs combined with the tories

and Jacobites to defeat '^. Both parties indeed employed

that A. bought a knife , and another that he intended to kill the king

with It, these are two witnesses within the statute of Edward VI. But

this has been justly reprobated.

' Upon some of the topics touched in the foregoing pages, besides

Hale and Foster, see Luder's Considerations on the Law of Treason

in Levying War, and many remarks in Philipps's State Trials Re-

viewed; besides much that is scattered through the notes of Mr.
Howell's great collection. Mr. Phillipps's work , however , was not

published till after my own was written.

Commons' Journals, y Jan and 11 Feb. iH()4-5 A bill to the
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the press with greal diligence in this reign 5 but wliile

one degenerated into malignant calumny and misrepre-

sentation, the signal victory of liberal principles is ma-
nifestly due to the boldness and eloquence with which

they were promulgated. Even during the existence of a

censorship , a host of unlicensed publications , by the

negligence or connivance of the officers employed to

seize them , bore witness to the inefficacy of its restric-

tions. The bitterest invectives of jacobitism were cir-

culated in the first four years after tlie revolution. '

The liberty of the press consists , in a strict sense
,

merely in an exemption from the superintendence of a

licenser. But it cannot be said to exist in any security
,

or sufficiently for its principal ends , w here discussions of

a political or religious nature , whether general or par-

ticular , are restrained by loo narrow and severe limita-

tions. The law of libel has always been indefinite 5 an

evil probably beyond any complete remedy, but which

evidently renders the liberty of free discussion rather

more precarious in its exercise than might be wished. It

appears to have been the received doctrine in West-

minster-hall before the revolution , that no man might

publish a writing reflecting on the government , nor

upon the character, or even capacity and fitness, of

any one employed in it. Nothing having passed to change

the law, the law remained as before. Hence in the case

same effect sent down from the lords was thrown out, 17 April,

1695. Another bill was rejected on the second reading in 1697. Id,

3 April.

Somers' Tracts passim. John Dunton the bookseller, in the History

of his Life and Errors , hints that unlicensed books could be published

by a douceur to Robert Stephens , the messenger of the press , whose

business it was to inform against them.
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of Tutchin , it is laid down by Holt , that to possess the

people with an ill opinion of the government , that is
,

of the ministry, is a libel. And the attorney-general , in

his speech for the prosecution , urges , that there can be

no reflection on those that are in office under her ma-
jesty, but it must cast some reflection on the queen who
employs them. Yet in this case the censure upon the

administration , in the passages selected for prosecution
,

was merely general , and without reference to any per-

son, upon which the counsel for Tutchin vainly relied.
'

It is manifest that such a doctrine was irreeoncileable

with the interest of any party out of power, whose best

hope to regain it is commonly by prepossessing the nation

with a bad opinion of their adversaries. Nor would it have

been possible for any ministry to stop the torrent of a free

press , under the secret guidance of a powerful faction ,

by a few indictments for libel. They found it generally

more expedient and more agreeable to borrow weapons

from the same armoury, and retaliate with unsparing in-

vective and calumny. This was first practised (first, Tmean
with the avowed countenance of government ) by Swifl

in the Examiner , and some of his other writings. And
both parties soon went such lengths in this warfare , that

it became tacitly understood , that the public characters

of statesmen , and the measures of administration , are

the fair topics of pretty severe attack. Less than this .

' State Trials, xiv. iioj. 1128. Mr. Justice Powell told the Rev.

Mr. Stephens, in passing sentence on him for a libel on Harley and

Marlborough, that to traduce the queen's ministers was a reflection

on the queen herself. It is said, however , that this and other prose-

cutions were generally blamed, for the public feeling was strong in

favour of the liberty of the press. Dover's Reign of Queen Anne ,

p. 286.
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indeed, would not have contented the political temper ol"

the nation
,
gradually and without intermission becoming

more democratical , and more capable , as well as more

accustomed , to judge of its general interests , and of

those to whom they were intrusted. The just limit be-

tween political and private censure has been far better

drawn in these later times , licentious as we still may
justly deem the press, than in an age when courts o(

justice had not deigned to acknowledge , as they do at pre-

sent , its theoretical liberty. No writer , except of the

most broken reputation , would venture at this day on the

malignant calumnies of Swift.

Meanwhile the j udges naturally adhered to their esta-

blished doctrine , and , in prosecutions for political libels

,

were very little inclined to favour what ihey deemed the

presumption , if not the licentiousness , of the press.

They advanced a little farther than their predecessors
,

and , contrary to the practice both before and after the

revolution , laid it down at length as an absolute prin-

ciple , that falsehood , though always alleged in the indict-

ment, was not essential to the guilt of the libel; refusing

to admit its truth to be pleaded , or given in evidence
,

or even urged by way of mitigation of punishment '

. But

as the defendant could only be convicted by the verdict

' Pemberton, as t have elsewhere observed, permitted evidence to

be given as to the truth of an alleged libel in publishing that sir Ed-

mondbury Godfrey had murdered himself. And what may be reckoned

more important , in a trial of the famous Fuller on a similar charge
,

Holt repeatedly ( not less than five times) offered to let him prove the

truth if he could. State Trials, xiv. 534- But on the trial of Franklin,

in lySi, for publishing a libel in the Craftsman , lord Raymond posi-

tively refused to admit of any evidence to prove the matters to be

true , and said he was only abiding by what had been formerly done

in other cases of the like nature. Id. xvii. BSg.



fif,8 THE CONSTITUTIONAL HISTORY OF ENGLAND.

of a jury , and jurors both partook of the general senti-

ment in favour of free discussion , and might in certain

cases have acquired some prepossessions as to the real

truth of the supposed libel , which the court's refusal to

enter upon it could not remove , they were often reluctant

to find a verdict of guilty ^ and hence arose by degrees

a sort of contention which sometimes showed itself upon

trials , and divided both the profession of the law and the

general public. The judges and lawyers, for the most

part , maintained that the province of the jury was only

to determine the fact of publication , and also whether

what are called the inuendoes were properly filled up ,

that is , whether the libel meant that which it was alleged

in the indictment to mean , not whether such meaning

were criminal or innocent , a question of law which the

court were exclusively competent to decide. That the

jury might acquit at their pleasure , was undeniable ; but

it was asserted that they would do so in violation of their

oaths and duty , if they should reject the opinion of the

judge by whom they were to be guided as to the general

law. Others of great name in our jurisprudence , and the

majority of the public at large , conceiving that this

would throw the liberty of the press altogether into the

hands of the judges , maintained that the jury had a strict

right to take the whole matter into their consideration
,

and determine the defendant's criminality or innocence

according to the nature and circumstances of the publi-

cation. This controversy, which perhaps hardly arose

within the period to which the present work relates, was

settled by Mr. Fox's libel bill in 1795. It declares the

right of the jury to find a general verdict upon the whole

matter •, and though , from causes easy to explain , it is

not drawn in the most intelligible and consistent manner.
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was certainly designed to turn the defendant's intention
,

as it might he laudable or innocent , seditious or malig-

nant , into a matter of fact for their inquiry and de-

cision.

The revolution is justly entitled to honour as the aera

of religious , in a far greater degree than of civil liherty

;

the privileges of conscience having had no earlier magna

charta and petition of right whereto they could appeal

against encroachment. Civil , indeed , and religious li-

berty had appeared , not as twin sisters and co - heirs

,

but rather in jealous and selfish rivalry ; it was in

despite of the law , it was through infringement of the

constitution , by the court's connivance , by the dis-

pensing prerogative , by the declarations of indulgence

under Charles and James, that some respite had been

obtained from the tyranny which those who proclaimed

their attachment to civil rights had always exercised

against one class of separatists, and frequently against

another.

At the time when the test law was enacted , chiefly

with a view against popery , but seriously affecting the

protestant non-conformists , it was the intention of the

house of commons to afford relief to the latter by relaxing

in some measure the strictness of the act of uniformity in

favour of such ministers as might be induced to conform
,

by granting an indulgence of worship to those who should

persist in their separation. This bill, however, dropped

in that session. Several more attempts at an union were

devised by worthy men of both parties in that reign , but

with no success. It was the policy of the court to with-

stand a comprehension of dissenters , nor would the

bishops admit of any concession worth the other's ac-

ceptance. The high-church party would not endure any^

HI. 29
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mention of indulgence '. In the parliament of 1680 , a

bill to relieve protestant dissenters from the penalties of

the 35th of Elizabeth , the most severe act in force against

them , having passed both houses , was lost off the table

of the house of lords , at the moment that the king came

See the pamphlets of that age passim. One of these , entitled The

Zealous and Impartial Protestant, ifiSi, the author of which , though

well known, I cannot recollect , after much invective , says ,
" Liherty

of conscience and toleration are things only to be talked of and pre-

tended to by those that are under ; but none like or think it reason-

able that are in authority. 'Tis an instrument of mischief and dis-

settlement, to be courted by those who would have change, but no

way desirable by such as would be quiet , and have the government

undisturbed. For it is not consistent with public peace and safety

without a standing army ; conventicles being eternal nurseries of se-

dition and rebellion. " P. 3o. "To strive for toleration," he says in

another place, "is to contend against all goverinnent. It will come

to this , whether there should be a government in the church or not?

for if there be a government, there must be laws ; if there be laws

,

there must be penalties annexed to the violation of those laws;

otherwise the government is precarious and at every man's mercy

;

that is, it is none at all.... The constitution should be made fiiin
,

whether with any alterations or without them, and laws put in punc-

tual vigorous execution. Till that is done all will signify nothing.

The church hath lost all through remissness and non-execution of

laws; and by the contrary course things must be reduced, or they

never will. To what purpose are parliaments so concerned to prepare

good laws, if the officers who are intrusted with the execution neglect

that duty, and let them lie dead ? This brings laws and government

into contempt , and it were much better the laws were never made

;

by these the dissenters are ])rovoked , and being not restrained by

the exacting of the penalties , they are fiercer and more bent upon

their own ways than they would be otherwise. But it may be said the

execution of laws of conformity ralseth the cry of persecution; and

will not that be scandalous? Not so scandalous as anarchy, schism,

and eternal divisions and confusions both in church and state. Better

that the unruly should clamour than that the regular should groan

,

and all should be undone. " P. 33. Another tract, " Short Defence
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lo give his assent-, an artifice by which he evaded the

odium of an explicit refusal '

. Meanwhile the non-con-

forming ministers , and in many cases their followers

,

experienced a harassing persecution under the various

penal laws that oppressed them ^ the judges, especially

in the latter part of this reign , when some good magis-

of the Church and Clergy of England, 1679, " declares for union

(in his own way), but against a comprehension, and still more a

toleration. " It is observable that whereas the best emperors have

made the severest laws against all manner of sectaries, Julian the

apostate, the most subtle and bitter enemy that Christianity ever

had , was the man that set up this way of toleration." P. 87. Such was

the temper of this odious faction. And at the time they were insti-

gating the government to fresh severities, by which, I sincerely be-

lieve, they meant the pillory or the gallows, for nothing else was

wanting, scarce a gaol in England was without non-conformist mi-

nister.s. One can hardly avoid rejoicing that some of these men , after

the revolution, experienced not indeed the persecution, hut the

poverty they had been so eager to inflict on others.

The following passage from a very judicious tract on the other side,

" Discourse of the Religion of England, 1667, " may deserve to be

extracted. " Whether cogent reason speaks for this latitude be it now

considered. How momentous in the balance of this nation those pro-

tesfants are which are dissatisfied in the present ecclesiastical polity.

They are every where spread through city and country; they make

no small part of all ranks and sorts of men; by relations and commerce

they are so woven into the nation's interest , that it is not easy to sever

them without unravelling the whole. They are not excluded from the

nobility, among the gentry they are not a few; but none are of more

importance than they in the trading part of the people and those

that live by industry, upon whose hands the business of the nation

lies much. It hath been noted, that some who bear them no good-will

have said that the very air of corporations is infected with their

contagion. And in whatsoever degree they are, high or low, ordi-

narily for good understanding, steadiness, and sobriety, they are not

inferior to others of the same rank and quality ; neither do they want

the rational courage of Englishmen. " P. 2'i.

' Pari Hist.iv. i3ii. Ralph, 55y.
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trates were gone , and still more the justices of the

peace, among whom a high-church ardour was preva-

lent , crowding the gaols with the pious confessors of pu-

ritanism '
. Under so rigorous an administration of statute

law , it was not unnatural to take the shelter offered by

the declaration of indulgence; but the dissenters never

departed from their ancient abhorrence of popery and

arbitrary power , and embraced the terms of reconcilia-

tion and alliance which the church, in its distress , held

out to them. A scheme of comprehension was framed

under the auspices of archbishop Sancroft before the

revolution. Upon the completion of the new settlement

it was determined , with the apparent concurrence of the

church , to grant an indulgence to separate conventicles ,

and at the same time , by enlarging the terms of con-

formity, to bring back those whose differences were not

irreconcileable within the pale of the Anglican commu-

nion.

The act of toleration was passed with little difficulty,

though not without themurmurs ofthe bigoted churchmen'*.

It exempts from the penalties of existing statutes against

separate conventicles , or absence from the established

worship , such as should take the oath of allegiance , and

subscribe the declaration against popery, and such mi-

nisters of separate congregations as should subscribe the

thirty-nine articles of the church of England , except

three , and part of a fourth. It gives also an indulgence to

quakers without this condition. Meeting-houses are re-

quired to be registered , and are protected from insult by

' Baxter; Neal; Palmer's Non-conformist's Memorial.

' Pari. Hist. v. 263. Some of the tories wished to pass it only for

seven years. The high-church pamphlets of the age grumble at the

toleration.
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a penalty. JNo part of this toleration is extended to pa-

pists, or to such as deny the Trinity. We may justly

deem this act a very scanty measure of religious liberty
^

yet it proved more effectual through the lenient and li-

beral policy of the eighteenth century ; the subscription

to articles of faith , which soon became as obnoxious as

that to matters of a more indifferent nature , having

been practically dispensed with, though such a genuine

toleration as Christianity and philosophy alike demand
had no place in our statute-book before the reign of

Oeorge III.

It was found more impracticable to overcome the pre-

judices which stood against any enlargement of the basis

of the English church. The bill of comprehension , though

nearly such as had been intended by the primate , and

conformable to the plans so often in vain devised by the

most wise and moderate churchmen , met with a very

cold reception. Those among the clergy who disliked the

new settlement of the crown , and they were by far the

greater part
,
played upon the ignorance and apprehen-

sions of the gentry. The king's suggestion in a speech

from the throne , that means should be found to render

all protestants capable of serving him in Ireland , as it

looked towards a repeal or modification of the test act

,

gave offence to the zealous churchmen '. A clause pro-

posed in the bill for changing the oaths of supremacy and

allegiance , in order to take away the necessity of receiving

the sacrament in the church , as a qualification for office
,

was rejected by a great majority of the lords , twelve wiiig

peers protesting". Though the bill of comprehension j)ro-

posed to parliament went no farther than to leave a few

' Burnet. Pari. Hist. iS/j.

' Pari. Hist. iu6.
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scrupled ceremonies at discretion , and to admit presby-

terian ministers into the church without pronouncing on

the invaUdity of their former ordination , it was mu-
tilated in passing through the upper house , and the com-

mons , after entertaining it for a time , substituted an

address to the king , that he would call the houses of con-

vocation '' to be advised with in ecclesiastical matters '
.

"

It was of course necessary to follow this recommendation.

But the lower house of convocation , as might be foreseen

,

threw every obstacle in the way of the king's enlarged

policy. They chose a man as their prolocutor who had

been forward in the worst conduct of the university of

Oxford. They displayed in every thing a factious temper,

which held the very names of concession and conciliation

in abhorrence. Meanwhile a commission of divines, ap-

pointed under the great seal , had made a revision of the

liturgy, in order to eradicate every thing which could

give a plausible ground of offence , as well as to render

the service more perfect. Those of the high-church faction

had soon seceded from this commission ; and its deli-

berations were doubtless the more honest and rational

for their absence. But , as the complacence of parliament

towards ecclesiastical authority had shown that no legis-

lative measure could be forced against the resistance of

the lower house of convocation , it was not thought expe-

dient to lay before that synod of insolent priests the re-

vised liturgy, which they would have employed as an en-

gine of calumny against the bishops and the crown. The
scheme of comprehension , therefore , fell absolutelv and

finally lo the ground."

A similar relaxation of the terms of conformity would ,

' id. 112. 2lG.

"" Burnet. Piali)li But a better account of what took place in the
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111 llic icign of Elizabeth , or even at the time ol'lhe Savoy

conferences, have brought back so large a majority of

dissenters, that the separation of the remainder could

not have afforded any colour of alarm to the most jealous

dignitary. Even now it is said that two-thirds of the non-

conformists would have embraced the terms of reunion.

But the motives of dissent were already somewhat chan-

ged , and came to turn less on the petty scruples of the

elder puritans , than on a dislike to all subsciiptions of

faith and compulsory uniformity. The dissenting mi-

nisters , accustomed to independence , and finding not

unfrequently in the contributions of their disciples a

better maintenance than court favour and private pa-

tronage have left for diligence and piety in the esta-

blishment, do not seem to have much regretted the fate

of this measure. None of their friends , in the most fa-

vourable times , have ever made an attempt to renew il.

There are, indeed, serious reasons why the boundaries

of religious communion should be as widely extended as

is consistent with its end and nature ; and among these

the hardship and detriment of excluding conscientious

men from the ministry is not the least. Nor is it less evi-

dent that from time to time , according to the progress

of knowledge and reason , to remove defects and errors

from the public service of the church , even if they have

not led to scandal or separation , is the bounden duty of

its governors. Hut none of these considerations press much

on the minds of statesmen ^ and it was not to be expected

that any administration should prosecute a religious re-

form for its own sake, at the hazard of that tranquillity

and exterior unity which is in general the sole end for

convocation and among the commissioners ivill he ionnd in Kennet's

Coinpl. History, 557 588, etc.
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which they would deem such a reform worth attempting.

Nor could it be dissembled , that , as long as the endow-

ments of a national church are supposed to require a sort

of politic organization within the commonwealth , and a

busy spirit of faction for their security, it will be con-

venient fdr the governors of the state , whenever they

find this spirit adverse to them , as it was at the revolution ,

to preserve the strength of the dissenting sects as a coun-

terpoise to that dangerous influence , which in protestant

churches , as well as that of Rome, has sometimes set up

the interest of one order against that of the community.

And though the church of England made a high vaunt

of her loyalty, yet , as lord Shrewsbury told William of

the tories in general , he must remember that he was not

their king •, of which indeed he had abundant experience,

A still more material reason against any alteration in

the public liturgy and ceremonial religion at that feverish

crisis , unless with a much more decided concurrence of

the nation than could be obtained , was the risk of

nourishing the schism of the non-jurors. These men went

ofi^ from the church on grounds merely political , or at

most on the pretence that the civil power was incom-

petent to deprive bishops of their ecclesiastical jurisdic-

tion , to which none among the laity, who did not adopt

the same political tenets, were likely to pAy attention.

But the established liturgy was , as it is at present , in

the eyes of the great majority, the dinstinguishing mark

of the Anglican church , far more indeed than episcopal

government, whereof so little is known by the mass of

the people , that its abolition would make no perceptible

difference in their religion. Any change , though for the

better, would otfend those prejudices of education and

habit, which it requires such a revolutionary commotion
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of the public mind as the sixteenth century witnessed to

subdue , and might fill the Jacobite conventicles with

adherents to the old church. It was already the policy of

the non-juring clergy to hold themselves up in this res-

pectable light , and to treat the Tillotsons and Burnets as

equally schismatic in discipline and unsound in theology.

Fortunately, however, they fell into the snare which the

established church had avoided 5 and deviating , at least

in their writings , from the received standard of Anglican

orthodoxy, into what the people saw with most jealousy,

a sort of approximation to the church ofRome
,
gave their

opponents an advantage in controversy, and drew farther

from that part of the clergy, who did not much dislike

their political creed. They were equally injudicious and

neglectful of the signs of the times , when they pro-

mulgated such extravagant assertions of sacerdotal power,

as could not stand with the regal supremacy, or any sub-

ordination to the state. It was plain , from the writings

of Leslie and other leaders of their party, that the mere

restoration of the house of Stuart would not content them

without undoing all that had been enacted as to the church

from the time of Henry VIII ; and thus the charge of in-

novation came evidently home to themselves.
'

' Leslie's Case of the Regale and Pontificate is a long dull attempt

to set up the sacerdotal order above all civil power, at least as to the

exercise of its functions, and especially to get rid of the appointment

of bishops by the crown, or, by parity of reasoning, of priests by

laymen. He is indignant even at laymen choosing their chaplains, and

thinks they ought to take them from the bishop; objecting also to

the phrase, my chaplain, as if they were servants : " otherwise the

expression is proper enough to say my chaplain, as I say my parish

priest, my bishop, my king, or my God; which argues my being

under their care and direction, and that I belong to them, not they

to me. " P. 182. It is full of enormous misrepresentation as to the

English law.
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The convention parlianient would have acted a truly

politic , as well as magnanimous part , in extending this

boon , or rather this right , of religious liberty to the

members oi" that unfortunate church , for whose sake the

late king had lost his throne. It would have displayed to

mankind, that James had fallen, not as a catholic, nor

for seeking to bestow toleration on catholics , but as a

violator of the constitution. William, in all things supe-

rior to his subjects, knew that temporal, and especially

military fidelity, would be in almost every instance proof

against the seductions of bigotry. The Dutch armies have

always been in a great measure composed of catholics

,

and many of that profession served under him in the

invasion of England. His own judgment for the repeal of

the penal laws had been declared even in the reign of

James. The danger, if any, was now immensely dimi-

nished 5 and it appears in the highest degree probable
,

that a genuine toleration of their worship , with no con-

dition but the oath of allegiance, would have brought

over the majority of that church to the protestant suc-

cession , so far at least as to engage in no schemes inimical

to it. The wiser catholics would have perceived , that

under a king of their own faith , or but suspected of an

attachment to it , they must continue the objects of per-

petual distrust to a protestant nation. They would have

learned that conspiracy and Jesuitical intrigue could but

keep alive calumnious imputations , and diminish the

respect which a generous people would naturally pay to

their sincerity and their misfortune. Had the legislators

of that age taken a still larger sweep , and abolished at

once those tests and disabilities , which , once necessary

bulwarks against an insidious court , were no longer de-

manded in the more republican model of our government,
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the Jacobite cause would have suffered , I believe , a more
deadly wound than penal statutes and double taxation

were able to inflict. But this was beyond the philosophers
^

how much beyond the statesmen of the time !

The tories , in their malignant hatred of our illustrious

monarch , turned his connivance at popery into a theme
of reproach '. It was believed , and probably with truth

,

that he had made to his catholic allies promises of relaxing

the penal laws-, and the jacobite intriguers had the mor-
tification to find that William had his party at Rome , as

well as her exiled confessor of St. Germain. After the

peace of Ryswick many priests came over, and showed
themselves with such incautious publicity, as alarmed the

bigotry of the house of commons, and produced the dis-

graceful act of 1700 against the growth of popery^. The
admitted aim of this statute was to expel the catholic

proprietors of land , comprising many very ancient and

wealthy families, by rendering it necessary for them to

sell their estates. It first offers a reward of lool. to any

informer against a priest exercising his functions , and

adjudges the penalty of perpetual imprisonment. It re-

quires every person educated in the popish religion, or

' See Burnet (Oxf. iv. 409) and lord Dartmouth's note.

' No opposition seems to have been made in the house of commons ;

but we have a protest from four peers against it. Burnet , though he

offers some shameful arguments in favour of the bill, such as might

justify any tyranny, admits that it contained some unreasonable seve-

rities, and that many were really adverse to it. A bill proposed in

lyoS, to render the late act against papists effective, was lost by irg

to 43 (Pari. Hist. vi. 5i4); which shows that men were ashamed of

what they had done. A prcjclamation , however, was issued in 171 1,

immediately after Guiscard's attempt to kill Mr. Harley, for enforcing

the penal laws against Roman catholics, which was very scandalous,

as tending to impute that crime to them. Boyer's Reign of Anne,

p. 42y. And in the reign of George I ( 1722 ) ioo,oool. was levied by
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professing the same , within six months after he shall

attain the age of eighteen years , to take the oaths -of

allegiance and supremacy, and subscrihe the declaration

set down in the act ofCharles 11 against transubslantiation

and the worship of saints ^ in default of which he is inca-

pacitated , not only to purchase , but to inherit or take lands

under any devise or limitation. The next of kin being a

protestant shall enjoy such lands during his life '. So un-

just, so unprovoked a persecution is the disgrace of that

parliament, But the spirit of liberty and tolerance was

too strong for the tyranny of the law 5 and this statute

was not executed according to its purpose. The catholic

land-holders neither renounced their religion , nor aban-

doned their inheritances. The judges put such construc-

tions upon the clause of forfeiture as eluded its efficacy

;

and , I believe , there were scarce any instances of a loss

of property under this law\ It has been said , and I doubt

not with justice, that the catholic gentry, during the

greater part of the eighteenth century, were as a sepa-

rated and half proscribed class among their equals , their

civil exclusion hanging over them in the intercourse of

general society '^

^ but their notorious , though not unna-

a paiticular act on tlie estates of papists and non-jurors. This was only

carried by 188 to 172. Sir Joseph Jekyll and Mr. Onslow , afterwards

speaker, opposing it, as well as lord Gowper in the other house.

9 G. I. c. 18. Pari. Hist. viii. 5i. 353. It was quite impossible that

those who sincerely maintained the principles of toleration should

long continue to make any exception; tliough the exception in this

instance was wholly on political grounds , and not out of bigotry
.,

it

did not the less contravene all that Taylor and Locke had taught

men to cherish.

' II and 12 W. lit. c. 4 tt is hardly necessary to add that this

act was repealed in 1779.

' Budcr's Memoirs of Calhohcs, ii. 64.
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lural , disaffection to the reigning family will account for

much of this, and their religion was undoubtedly exer-

cised with little disguise or apprehension. The laws were

perhaps not much less severe and sanguinary than those

which oppressed the protestants of France^ but in their

actual administration , what a contrast between the go-

vernment of George 11 and Louis XV, between the

gentleness of an English court of King's Bench , and the

ferocity of the parliaments of Aix and Thoulouse !

The immediate settlement ofthe crown at the revolution

extended only to the descendants of Anne and of William.

The former was at that time pregnant , and became in a

few months the mother of a son. Nothing, therefore,

urged the convention parliament to go any farther in li-

miting the succession. But the king , in order to secure

the elector of Hanover to the grand alliance , was desirous

to settle the reversion of the crown on his wife the princess

Sophia and her posterity. A provision to this eft'ect was

inserted in the bill of rights by the house of lords. But

the commons rejected the amendment with little oppo-

sition 5 not , as Burnet idly insinuates , through the secret

wish of a republican party (which never existed , or had

no influence) to let the monarchy die a natural death
^

but from a just sense that the provision was unnecessary,

and might become inexpedient ' . During the life of the

young duke of Glocester the course of succession appeared

' While the bill regulating the succession was in the house of

commons, a proviso was offered by Mr. Godolphin , that nothing in

this act is intended to be driiwn into example or consequence here-

after, to prejudice the right of any protestant prince or princess in

their hereditary succession to the imperial crown of those realms. This

was much opposed by the whigs, both because it tended to let in the

son of James II, jf he should become a protestant, and for a more
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clear. But upon his untimely death in 1700 , the manifest

improbability that the limitations already established

could subsist beyond the lives of the king and princess

of Denmark made it highly convenient to preclude in-

trigue, and cut off the hopes of the Jacobites , by a new
settlement of the crown on a protestant line of princes.

Though the choice was truly free in the hands of parlia-

ment , and no pretext of absolute right could be advanced

on any side , there was no question that the princess

Sophia was the fittest object of the nation's preference.

She was indeed very far removed from any hereditary

title. Besides the pretended prince of Wales, and his

sister, whose legitimacy no one disputed, there stood in

her way the duchess of Savoy, daughter of Henrietta

duchess of Orleans , and several of the Palatine family.

These last had abjured the reformed faith of which their

ancestors had been the strenuous assertors 5 but it seemed

not improbable that some one might return to it ; and if

all hereditary right of the ancient English royal line , the

descendants of Henry VII , had not been extinguished

,

it would have been necessary to secure the succession of

any prince , who should profess the protestant religion at

the time when the existing limitations should come to an

end. Nor indeed , on the supposition that the next heir

had a right to enjoy the crown , would the act of settle-

ment have been required'. According to the tenor and

intention of this statute , all prior claims of inheritance

,

secret reason, that they did not hke to recognize the continuance of

any hereditary right. It was rejected by 179 to laS. Pari. Hist. v.

249- The lords' amendment in favour of the princess Sophia was lo^t

without a division. Id. 339.

' The duchess of Savoy put in a very foolish protest against any

thing that should he done to prejudice her right. Ralph, 924.
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save that of the issue of king William and the princess

Anne , heing set aside and annulled , the princess Sophia

hecame the source of a new royal line. The throne of

T^ngland and Ireland , hy virtue of the paramount will of

parliament, stands entailed upon the heir^ of her hody,

being protestants. In them the right is as truly hereditary,

as it ev^r \tas in the Plantagenets or the Tudors. But

they deuive it not from these ancient families. The blood

indeed of Cerdic and of the Conqueror flows in the veins

of his present majesty. Our Edwards and Henries illus-

trate the almost unrivalled splendour and antitjuity of

the house of Brunswic. But they have transmitted no

more right to the allegiance of England than Boniface of

Este or Henry the Lion. That rests wholly on the act of

settlement , and resolves itself into the sovereignty of the

legislature. We have therefore an abundant security, that

no prirtce of the house of Brunswic will ever countenance

the silly theories of imprescriptible right , which flattery

and superstition seem still to render current in other

countries. He would brand his own brow with the names

of upstart and usurper. For the history of the revolution

,

and of that change in the succession which ensued upon

it , will for ages to come be fresh and familiar as the re-

collections of yesterday. And if the people's choice be
,

as surely it is , the primary foundation of magistracy, it

is perhaps more honourable to be nearer the source , than

to deduce a title from some obscure chieftain , through a

long roll of tyrants and ideots.

The majority of that house of commons which passed

the bill of settlement consisted of those , who having long

opposed the administration of William , though with very

different principles both as to the succession of the crown

and its prerogative , were now often called by the general
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name of tories. Some , no doubt , of these were adverse

to a measure which precluded t^ie restoration of the

house of Stuart , even on the contingency that its heir

might embrace the protestant religion. But this party,

could not show itself very openly •, and Harley , the new

leader of the tories , zealously supported the entail of the

crown on the princess Sophia. But it was dfitenmined to

accompany this settlement with additional secu»itie*s for

the subject's liberty. The bill of rights was reckoned

» hasty and defective 5 some matters of great importance

had be^n omitted , and in the twelve years which had

since elapsed new abuses had called for new remedies.

Eight articles were therefore inscFted in the a.A of settle-

ment , to take effect only^from the commencement of the

new limitation to the house of Hanover. Some of them
,

as will appear, sprung from a natural j-ealousy of this

unknown and foreign line •, some should strictly nftt have

been postponed so long ; but it is necessary to be content

with what it is practicable to obtain. These articles are

the following.

/. That whosoever shall hereafter con>e to the possession

of this crown shall join in communion with the church

of England as by law established.

« That in case the crown and imperial dignity of this

realm shall hereafter come to any person , not being a

native of this kingdom of England , this nation be not

obliged to engage in any war for the defence of any do-

minions or territories which do not belong to the crown

of England, without the consent of parliament.

3 • That no person who shall hereafter come to the pos-

session of this crown shall go out of the dominions of

England , Scotland , or Ireland , without consent of par-

liament.
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^ That from and after the time that the further limita-

tion by this act shall take effect , all matters and things

relating to the well governing of this kingdom , which

are propsrly cognisable in the privy-council by the laws

and custom^ of this realm , shall be transacted there , and

all resolutions taken thereupon shall be 'signed by such

of the privy-council as shall advise and. consent to the

•same.
«

|, -That after the said limitation shall take effect as afore-

said., no person born qut of the kingdoms of .England

,

Scotland , or Ireland , or the dominions thereunto be-

longing (although he be naturalized or made a denizen
,

—^ except such as are born of English parents) , shall be

capable to be of the privy-council, or a-member of either

house of parliament, or to enjoy any office or place of

trust, either civil or military, or to have any grant of

lands , tenements , or hereditaments , from the crown
,

to himself, or to any other or others in trust for him.

I That no person who has an office or place of profit

under the king , or receives a pension from the crown

,

shall be capable of serving as a member of the house of

commons.

1
That after the said limitation shall take effect as afore-

said
,
judges' commissions be made quamdiu se bene ges-

serint , and their salaries ascertained and established
;

but upon the address of both houses of parliament, it

may be lawful to remove them.

W » That no pardon under the great seal of England be

pleadable to an impeachment by the commons in parlia-

ment. '

The first of these provisions was well adapted to obviate

' 12 and i3W III c. i.

III. 3o
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ihe jealousy wliicli the succession of a new dynasty, bred

in a protestant church not altogether agreeing with our

own, might excite in our susceptible nation. A similar

apprehension of foreign government produced the second

article , which so far limits the royal prerogative , that

any minister who could be proved to have advised or

abetted a declaration of war in the specified contingency

would be criminally responsible to parliament'. The"

third article was repealed very soon after the accession

of George I , whose frequent jorrrneys to Hanovf^r were

an abuse of the graciousness with which the parliament

consented to annul the restriction.
*

A very remarkable alteration that had been silently

wrought in the course of the executive government gave

rise to the fourth of the remedial articles in the act of

settlement. According to the original (Constitution of our

monarchy, the king had his privy-council composed of

' It was frequently contended in the reign of George II that subsi-

diary treaties for the defence of Hanover, or gather such as were

covertly designed for that and no other purpose, as those witli Russia

and Hesse Cassel in lySS, were at least contrary to the spirit of the

act of settlement. On the other hand, it was justly answered, that,

although in case Hanover should be attacked on the ground of a

German quarrel, unconnected with English politics, we were not

bound to defend her; yet, if a power at war with England should

think fit to consider that electorate as part of the king's dominions
,

which perhaps according to the law of nations might be done, our

honour must require that it should be defended against such an attack.

This is true; and yet it shows very forcibly that the separation of the

two ought to have been insisted upon; since the present connexion

engages Great Britain in a very disadvantageous mode of carrying on

its wars, without any compensation of national wealth or honour;

except indeed that of employing occasionally in its service a very

brave and efficient body of troops.

^ I G. I. c. 5i.
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the great officers of state , and of such others as he should

summon to it , bound by an oath of fidehty and secrecy
,

by whom all affairs of weight , whether as to domestic or

exterior policy , were debated , for the most part , in his

presence , and determined , subordinately of course to

his pleasure , by the vote of the major part. It could not

happen but that some counsellors more eminent than the

rest should form juntos or cabals , for more close and

private management , or be selected as more confidential

advisers of their sovereign 5 and the very name of a ca-

binet council , as dislinguished from the larger body

,

may be found as far back as the reign of Charles I. But

the resolutions of the crown , whether as to foreign al-

liances or the issuing of proclamations and orders at

home, or any other overt act of government, were not

finally taken without the deliberation and assent of that

body, whom the law recognized as its sworn and noto-

rious counsellors. This was first broken in upon after the

restoration , and especially after the fall of Clarendon

,

a strenuous assertor of the rights and dignity of the privy-

council. " The king," as he complains ,
" had in his na-

ture so little reverence and esteem for antiquity, and did

in truth so much contemn old orders , forms , and insti-

tutions, that the objection of novelty rather advanced

than obstructed any proposition ' ." He wanted to be ab-

solute on the French plan, for which both he and his

brother, as the same historian tells us, had a great pre-

dilection , rather than obtain a power little less arbitrary,

so far at least as private rights were concerned, on the

system of his three predecessors. The delays and the de-

cencies of a regular council , the continual hesitation of

' Life of Clarendon , 3 19.
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lawyers, whose cowardice renders them as unfit for crime

as for virtue , were not suited to his temper, his talents

,

or his designs. And it must indeed be admitted, that the

privy-council, even as it was then constituted, was too

numerous for the practical administration of supreme

power. Thus by degrees it became usual for the ministry

or cabinet to obtain the king's final approbation of their

measures , before they were laid , for a merely formal

ratification, before the council. It was one object of sir

William Temple's short-lived scheme in 1679 to bring

back the ancient course ; the king pledging himself on

the formation of his new privy-council to act in all things

by its advice.

During the reign of William , this distinction of the

cabinet from the privy-council , and the exclusion of the

latter from all business of state , became more fully es-

tablished '

. This , however
,
produced a serious conse-

quence as to the responsibility of the advisers of the

crown ^ and at the very time when the controlling and

'' The method is this, " says a member in debate, '* things are

concerted in the cabinet, and then brought to the council; such a

thing is resolved in the cabinet, and brought and put on them for

their assent, without showing any of the reasons. That has not been

the method of England. If this method be, you will never know who
gives advice. " Pail. Hist. v. y3i.

In sir Humphrey Mackworth's [or perhaps Mr. Harley's] Vindica-

tion of the Rights of the Commons of England , 170? , Somers' Tracts,

xi. 276, the constitutional doctrine is thus laid down, according to

tlie spirit of the recent act of settlement. " As to the setting of the

great seal of England to foreign alliances, the lord chancellor, or

lord keeper for the time being, has a plain rule to follow, that is,

humbly to inform the king that he cannot legally set the great seal of

England to a matter of that consequence unless the same be first

debated and resolved in council; which metjiod being observed, the

chancellor is safe, and the coimcil answerable. " P. 2^3.
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chastising power of parliament was most effectually re-

"

cognized , it was silently eluded by the concealment in-"

which the ohjects of its inquiry could wrap themselves. '

Thus, in the instance of a treaty, which th^ house of

commons might deem mischievous and dishonourable,

the chancellor setting the great seal to it would of course

be responsible •, but it is not so evident , that the fn st lofd

of the treasury , or others more immediately advising

the crown on the course of foreign policy, could be liable

to impeachment , with any prospect of success , for an act

in which their participation could not be legally proyed'.

I do not mean that evidence may not possibly be obtained

which would affect the leaders of a cabinet , as in llTe in-

stances of Oxford and Bolingbroke ; but that the cabinet

itself having no legal existence, and its members being

surely not amenable to punishment in their simple capa-

city of privy counsellors, which they generally share,

in modern times , with a great number even of their ad-

versaries, there is no tangible character to which res-

ponsibility is attached-, nothing, except a signature or

the setting of a seal , from which a bad minister need

entertain any further apprehension than that of losing his

post and reputation '
. It may be that no absolute correc-

tive is practicable for this apparent deficiency in our

constitutional security; but it is expedient to keep it well

in mind , because all ministers speak loudly of their res-

' This very delicate question as to the responsibihty of the cabinet,

or what is commonly called the ministry, in solidum , if I may use the

expression, was canvassed in a remarkable discussion within our

memorj-, on the introduction of the late chief justice of the King's

Bench into that select body; Mr. Fox strenuously denying the propo

sition, and lord Castlereagh, with others now living, maintaining it.

Pari. Debates, A D. 1806. I cannot possibly comprehend how an
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ponsibility, and are apt upon faith of this imaginary
guarantee to obtain a previous confidence from parha-
ment, which they may in fact abuse with impunity. For
should thfe bad success or detected guilt of their measures
raise a popular cry against them , and censure or penalty

be demanded by their opponents, they will infallibly

shroud their persons in the dark recesses of the cabinet

,

and employ every art to shift off the burthen of individual

liability.

William III , from the reservedness of his disposition

as well as from the great superiority of his capacity for

affairs to any of our former kings , was far less guided by
any responsible counsellors than the spirit of our consti-

tution requires. In the business of the partition treaty

,

which , whether rightly or otherwise , the house of com-
mons reckoned highly injurious to the public interest , he
had not even consulted his cabinet ; nor could any mi-

nister , except the earl of Portland and lord Somers , be
proved to have had a concern in the transaction; for

though the house impeached lord Orford and lord Hali-

fax , they were not in fact any farther parties to it than

by being in the secret , and the former had shown his

usual intractability by objecting to the whole measure.

This was undoubtedly such a departure from sound con-

stitutional usage , as left parliament no control over the

executive administration. It was endeavoured to restore

article of impeachment for sitting as a cabinet minister could be drawn;
nor do I conceive that a privy counsellor has a right to resign his

place at the board; so that it would be highly unjust and illegal to

presume a participation in culpable measures from the mere circum-
stance of belonging to it. Even if notoriety be a ground, as has been
sometimes contended, for impeachment, it cannot be sufficient for

conviction
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llic ancient principle by this provision in the act oi settle-

ment, that, after the accession of the house of Hanover,

all resolutions as to government should be debated in the

privy-council , and signed by those present. But whether

it weie that real objections were found to stand in the

way of this article , or that ministers shrunk back from

so definite a responsibility , they procured its repeal a

very few years afterwards '

. The plans of government

are discussed and determined in a cabinet council , form-

ing indeed part of the larger body, but unknown to the

law by any distinct character or special appointment. I

conceive , though 1 have not the means of tracing the

matter clearly, that this change has prodigiously aug-

mented the direct authority of the secretaries of state

,

especially as to the interior department, who communi-

cate the king's pleasure in the first instance to subordi-

nate officers and magistrates , in cases which , down at

least to the time of Charles I , would have been deter-

mined in council. But proclamations and orders still

emanate, as the law requires, from the privy-council;

and on some rare occasions , even of late years , matters

of domestic policy have been referred to their advice. It

is generally understood , however , that no counsellor is

to attend except when summoned^-, so that, unneces-

sarily numerous as the council has become , in order to

gratify vanity by a titular honour, these special meetings

consist only of a few persons besides the actual ministers

' 4 Anne, c. 8. 6 Anne, c. 7.

^ This is the modern usage, but of its origin I cannot speak. On
one remarkable occasion , wliile Anne was at the point of death , the

flukes of Somerset and Argyle went down to the council-chamber

without summons to take their seats; but it seems to have been in-

tended as an unexpecfed manteuvre of policy.
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of the cabinet , and give the latter no apprehension of a

formidable resistance. Yet there can be no reasonable

doubt , that every counsellor is as much answerable for

the measures adopted by his consent, and especially when
ratified by his signature, as those who bear the name
of ministers, and who have generally determined upon

ihem before he is summoned.

The experience of William's partiality to Bentinck and

Keppel , in tlie lattei' instance not very consistent with

the good sense and dignity of his character, led to a strong

measure of precaution against the probable influence of

foreigners under the new dynasty \ the exclusion of all

persons not born within the dominions of the British

crown from every office of civil and military trust , and

from both liouses of parliament. No other country, as

far as 1 recollect, has adupled so sweeping a disqualifica-

tion ; and it must , I think , be admitted , that it goes a

greater length than liberal policy can be said to warrant.

But the narrow prejudices of (^leorge I were well res-

trained by this provision from gratifying his corrupt and

servile German favourites with lucrative offices. '

The next article is of far more importance , and would,

had it continued in force, have perpetuated that struggle

between tiie different parts of the legislature , especially

the crown and house of commons , which the new limit-

ations of the monarchy were intended to annihilate. The

' It is provided by i G. I. stat. 2. c. 4- that no bill of naturalization

shall be received without a clause disqualifying the party from sitting

in parliament, etc. , " for the better preserving tlie said clause in tlie

said act entire and inviolate. " This provision, which is rather

supererogatory , wi^s of course intended to show the determination of

parliament not to be governed, ostensibly at least, by foreigners

under their foreign master.
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haneful system of rendering the parliament subservient to

the administration , either by offices and pensions held al

pleasure , or by more clandestine corruption , had not

ceased with the house of Stuart. William , not long after

his accession , fell into the worst part of this management

,

which it was most difficult to prevent, and, according to

the practice of Charles's reign , induced by secret bribes

the leaders of parliamentary opposition to betray their

cause on particular questions. The tory patriot, sir Chris-

topher Musgrave , trod in the steps of the whig patriot

,

sir Thomas Lee. A large expenditure appeared every

year , under the head of secret service money , which was

pretty well known , and sometimes proved , to be disposed

of, in great part, among the members of both houses '

.

No check was put on the number or quality of placemen

in the lower house. New offices were continually created

,

and at unreasonable salaries. Those who desired to see a

regard to virtue and liberty in the parliament of England

could not be insensible to the enormous mischief of this

influence. If some apology might be offered for it in the

' Pari. Hist. 807. 840. Burnet says, p. 42, that sir John Trevor, a

tory, first put the king on this method of corruption. Trevor himself

was so venal, that he received a present of 1000 guineas from ihe city

of London, being then speaker of the commons, for his service in

carrying a bill through the house ; and upon its discovery , was obliged

to put the vote, that he had been guilty of a high crime and misde-

meanor. This resolution being carried , he absented himself from the

house, and was expelled. Pari. Hist. 900. Commons' Journals, 12th

March, 1694-5. The duke of Leeds, that veteran of secret iniquity,

was discovered about the same time to have taken bribes from the

East India company , and impeached in consequence ; I say discovered

,

for there seems little or no doubt of his guilt. The impeachment,

however, was not prosecuted for want of evidence. Pari. Hist. 881.

911. 933. Guy, secretary of the treasury, another of Charles IPs

conrl, was expelled the house on a similar imputatiou. Id. 886. Lord
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precarious state of the revolution government , this did

not take away the possibility of future danger , when the

monarchy should have regained its usual stability. But in

seeking for a remedy against the peculiar evil of the times,

the party in opposition to the court during this reign
,

whose efforts at reformation were too frequently mis-

directed , either through faction or some sinister regards

towards the deposed family , went into the preposterous

extremity of banishing all servants of the crown from the

house of commons. Whether the bill for free and impar-

tial proceedings in parliament , which was rejected by a

very small majority of the house of lords in tGgS , and

having in the next session passed through both houses

,

met with the king's negative, to the great disappointment

and displeasure of the commons , was of this general na-

ture , or excluded only certain specified officers of the

crown , I am not able to determine , though the prudence

and expediency of William's refusal must depend entirely

upon that question '. But in the act of settlement , the

clause is quite without exception ; and if it had ever taken

Falkland was sent to the Tower for begging 2000I. of the king. Id. 84 1.

A system of infamous peculation among the officers of government

came to light through the inquisitive spirit of parliament in this

reign; not that the nation was worse and more corrupt than under

the Stuarts, but that a profligacy, which had been engendered and

had flourished under their administration, was now dragged to light

and punishment. Long sessions of parliament and a vigilant party-

spirit exposed the evil , and have finally , in a great measure , removed

it, though Burnet's remark is still not wholly obsolete. " The

regard, " says that honest bishop, " that is shown to the members of

j)arliament among us, makes that few abuses can be inquired into or

discovered.
"

' Pari. Hist. 748. 829. The house resolved, " that whoever advised

the king not to give the royal assent to the act touching free and im-

partial proceedings in parliament, which was to redress a grievance,
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eftect , no minister could liave had a seat in the house of

commons , to bring forward , explain , or defend the mea-

sures of the executive government. Such a separation and

want of intelligence between the crown and parliament

must either have destroyed the one or degraded the other.

The house of commons would either, in jealousy and

passion , have armed the strength of the people to subvert

the monarchy , or , losing that effective control over the

appointment of ministers , which has sometimes gone near

lo their nomination , would have fallen almost into the

condition of those states-general of ancient kingdoms

,

which have met only to be cajoled into subsidies , and

give a passive consent to the propositions of the court. It

is one of the greatest safeguards of our liberty , that elo-

quent and ambitious men , such as aspire to guide the

councils of the crown , are from habit and use so con-

nected with the houses of parliament , and derive from

ihem so much of their renown and influence , that they

lie under no temptation , nor could without insanity be

and take off a scandal upon the proceedings of the commons in par-

liament, is an enemy to their majesties and the kingdom. " They laid

a representation before the king , showing how few instances have

been in former reigns of denying the royal assent to bills for redress

of grievances, and the great grief of the commons " for his not having

given the royal assent to several public bills, and particularly the

bill touching free and impartial proceedings in parliament, which

tended so much to the clearing the reputation of this house, after

their having so freely voted to supply the pubHc occasions. " The

king gave a courteous but evasive answer, as indeed it was natural to

expect; but so great a flame was raised in the commons, that it was

moved to address him for a further answer, which however there was

still a sense of decorum sufficient to prevent.

Though the particular provisions of this bill do not appear, 1 think

it probable that it went too far in excluding military as well as civii

officers.
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prevailed upon to diminish the authority and privileges

of that assembly. No English statesman , since the revo-

lution , can be liable to the very slightest suspicion of an

aim , or even a wish , to establish absolute monarchy on

the ruins of our constitution. Whatever else has been

done , or designed to be done amiss , the rights of parlia-

ment bave been out of danger. They have , whenever a

man of powerful mind shall direct the cabinet , and none

else can possibly be formidable , the strong security of

his own interest , which no such man will desire to build

on the caprice and intrigue of a court. And as this imme-

diate connexion of the advisers of the crown with the

house. of commons , so that they are , and ever profess

themselves , as truly the servants of one as of the other

,

is a pledge for their loyalty to the entire legislature , as

well as to their sovereign ( I mean , of course , as to the

fundamental principles of our constitution ) , so has it

preserved for the commons their preponderating share in

the executive administration , and elevated them in the

eyes of foreign nations, till the monarchy itself has fallen

comparatively into shade. The pulse of Europe beats ac-

cording to the tone of our parliament ; the counsels of

our kings are there revealed , and by that kind of previous

sanction which it has been customary to obtain , become

,

as it were, the resolutions of a senate , and we enjoy the

individual pride and dignity which belong to republicans

,

with the steadiness and tranquillity which the supremacy

of a single person has been supposed peculiarly to bestow.

But if the chief ministers of the crown are indispen-

sably to be present in one or other house of parliament
;,

it by no means follows that the doors should be thrown

open to all those subaltern retainers who, too low to have

Jiad any participation in the measures of government
,
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< ome merely lo earn their salaries by a sure and silent

vote. Unless some limitation could be put on the number
of such officers , they might become the majority of every

parliament , especially if its duration were indefinite or

very long. It was always the popular endeavour of the

opposition , or, as it was usually denominated , the country

party, to reduce the number of these dependents , and

as constantly the whole strength of the court was exerted

to keep them up. AVilliam , in truth , from his own er-

rors , and from the disadvantage of the times , would not

venture to confide in an unbiassed parliament. On the

formation , however, of a new board of revenue, in 1694,

for managing the stamp-duties , its members were inca-

pacitated from sitting in the house of commons '
. This

,

I believe, is the first instance of exclusion on account

of employment , and a similar act was obtained in 1699,

extending this disability to the commissioners and some

other officers of excise ^. But when this absolute exclu-

sion of all civil and military officers by the act of settle -

ment was found , on cool reflection, too impracticable to

be maintained , and a revision of that article took place

in the year 1706, the bouse of commons were still de-

termined to preserve at least t-he principle of limitation
,

as to the number of placemen within their walls. They

gave way, indeed , to the other house in a considerable

degree, receding , with some unwillingness , from a clause

specifying expressly the description of offices which should

not create a disqualification, and consenting to an entire

repeal of the original article '. But they established two

' 4 and 5 W. and M. c. 21

.

'
1 1 and la W. III. c. a. §. 5o.

' The house of commons introduced into the act of security, as it

was called, a long clause, carried on a division by 167 to i6d, Jan. 24,
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provisions of great importance , which still continue the

great securities against an overwhelming influence : first

,

that every member of the house of commons accepting

an office under the crown , except a higher commis-

sion in the army , shall vacate his seat , and a new writ

shall issue ; secondly , that no person holding an office

created since the 25th of October, 1706, shall be capable

of being elected or re-elected at all. They excluded at

the same time all such as held pensions during the plea-

sure of the crown , and to check the multiplication of

placemen , enacted , that no greater number of commis-

sioners should be appointed to execute any office than

had been employed in its execution at some time before

that parliament '. These restrictions ought to be rigo-

rously and jealously maintained, and to receive a con-

1706, enumerating various persons who should be eligible to parlia-

ment ; the principal officers of state , the commissioners of treasury

and admiralty, and a limited number of other placemen. The lords

thought fit to repeal the whole prohibitory enactment. It was resolved

m the commons, by a majority of 2o5 to i83, that they would not

agree to this amendment. A conference accordingly took place, when
the managers of the commons objected, Feb. 7 , that a total repftil of

that provision would admit such an unlimited number of officers to

sit in their house, as might destroy the free and impartial proceedings

in parliament, and endanger the liberties of the commons of England.

Those on the lords' side gave their reasons to the contrary at great

length, Feb. ir. The commons determined, Feb. 18, to hisert the

provision vacating the seat of a member accepting office, and resolved

not to insist on their disagreements as to the main clause. Three pro-

tests were entered in the house of lords against inserting the word
*' repealed " in reference to the prohibitory clause, instead of" regu-

lated and altered, " all by tory peers. It is observable, that as the

provision was not to take effect till the house of Hanover should

succeed to the throne, the sticklers for it might be full as much in-

fluenced by their ill-will to that family as by their zeal for liberty.

' 4 Anne,c. 8; 6 Anne, c. 7.
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si ruction , in tloublful cases , according lo their consti-

tutional spirit ^ not as if they were of a penal nature

towards individuals , an absurdity in which the careless

and indulgent temper of modern times might sometimes

acquiesce.

It had been the practice of the Stuarts , especially in

the last years of their dynasty, to dismiss judges , without

seeking any other pretence , who showed any disposition

lo thwart government in political prosecutions. The ge-

neral behaviour of the bench had covered it with infamy.

Though the real security for an honest court of justice

must be found in their responsibility to parliament and

to public opinion , it was evident that their tenure in

office must , in the first place , cease to be precarious
,

and their integrity rescued from the severe trial of for-

feiting the emoluments upon which they subsisted. In the

debates previous to the declaration of rights, we find

that several speakers insisted on making the judges' com-

missions quamdiu se bene gesserint , that is , during life

or good behaviour , instead of duianto placito , at the

discretion of the crown. The former ,
indeed, is said to

have been the ancient course till the reign of James I.

But this was omitted in the hasty and imperfect bill of

rights. The commissions , however , of William's judges

ran quamdiu se bene gesserint. But the king gave an

unfortunate instance of his very injudicious tenacity of

bad prerogatives , in refusing his assent, in iGp-i ,
to a

bill that had passed both houses , for establishing this

independence of the judges bylaw and confirming their

salaries '. We owe this important provision to the act of

' Burnet, 86. It was represented to the king, he says, by some of

the judges themselves that it was not fit they should be out of all de-

pendence on the court.
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settlement ; not , as ignorance and adulation have per-

petually asserted , to his late majesty George III. No judge

can be dismissed from offi(;e , except in consequence of a

conviction for some offence , or the address of both houses

of parliament , which is tantamount to an act of the le-

gislature '. It is always to be kept in mind that they are

still accessible to the hope of further promotion , to the

zeal of political attachment , to the flattery of princes and

ministers ; that the bias of their prej udices , as elderly

and peacable men , will , in a plurality of cases , be on

the side of power ; that they have very frequently been

trained , as advocates , to vindicate every proceeding of

the crown •, from all which we should look on them with

some little vigilance , and not come hastily to a conclu-

sion , that , because their commissions cannot be vacated

by the crown's authority , they are wholly out of the

reach of its influence. I would by no means be misinter-

preted, as if the general conduct of our courts of justice

since the revolution , and especially in later times , which

in most respects have been the best times , were not de-

serving of that credit it has usually gained j but possibly

it may have been more guided and kept straight than

some are willing to acknowledge by the spirit of observa-

tion and censure which modifies and controls our whole

government.

The last clause in the act of settlement , that a pardon

under the great seal shall not be pleadable in bar of an

impeachment, requires no particular notice beyond what

has been said on the subject in a former chapter. "

' It was originally resolved that they should be removable on the

address of either house , which was changed afterwards to both houses.

Coram. Journ. 12th March, and loth May.
^ It was proposed in the lords, as a clause in the bill of rights,
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In the following session a new parliament having been

asscmhled , in which the tory faction had less influence

than in the last , and Louis XIV having , in the mean

time , acknowledged the son of James as king of Eng-

land , the natural resentment of this insult and hreach of

faith was shown in a more decided assertion of revolution

principles than had hitherto heen made. The pretended

king was attainted of high treason , a measure absurd as

a law, but politic as a denunciation of perpetual enmity '

.

It was made high treason to correspond with him, or remit

for his service. And a still more vigorous measure was

adopted , an oath to be taken , not only by all civil offi-

cers , but hj all ecclesiastics , members of the universi-

ties, and schoolmasters , acknowledging William as lawful

and rightful king , and denying any right or title in the

pretended prince of Wales ". The tories , and especially

lord Nottingham , had earnestly contended , in the begin-

ning of the king's reign , against those words in the act

of recognition , which asserted William and Mary to be

rightfully and lawfully king and queen. They opposed the

association at the time of the assassination-plot , on ac-

count of the same epithets , taking a distinction which

satisfied the narrow^ understanding of Nottingham , and

that pardons upon an impeachment should be void , but lost by 5o to

17; on which twelve peers, all whigs, entered a protest. Pari. Hist.

48a.

i3 W. III. c. 3. The lords introduced an amendment into this

bill, to attaint also Mary of Este, the late queen of James II. But the

commons disagreed, on the ground that it might be of dangerous

consequence to attaint any one by an amendment, in which case such

due consideration cannot be had, as the nature ofan attainder requires.

The lords, after a conference, gave way; but brought in a separate

bill to .attaint Mary of Este, which passed with a protest of the tory

peers. Lords' Journals, Feb. 6, 12, 20, 1701-2.

» i3 W. Ill c. fi.

* III. 3

1
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served as a subterfuge for more cunning men , between
a king whom they were bound in all cases to obey,

and one whom they could style rightful and lawful.

These expressions were in fact slightly modified on that

occasion; yet fifteen peers and ninety -two commoners
declined , at least for a time , to sign it. The present oath

of abjuration
, therefore , was a signal victory of the

whigs who boasted of the revolution over the tories who
excused it ' . The renunciation ofthe hereditary right, for

this time few of the latter party beUeved in the young
man's spuriousness

, was complete and unequivocal. The
dominant faction might enjoy perhaps a charitable plea-

sure in exposing many of their adversaries , and espe-

cially the high-church clergy , to the disgrace and re-

morse of perjury. Few or none , however, who had taken

the oath of allegiance , refused this additional cup of

bitterness
, though so much less defensible , according

to the principles they had employed to vindicate their

compliance in the former instance •, so true it is ,

that in matters of conscience , the first scruple is the

only one which it costs much to overcome. But the

imposition of this test , as was evident in a few years

,

did not check the boldness , or diminish the numbers

,

of the Jacobites •, and I must confess , that of all sophistry

that weakens moral obligation , that is the most pardon-

able which men employ to escape from (his species of

tyranny. The state may reasonably make an entire and

heartfelt attachment to its authority the condition of

civil trust ; but nothing more than a promise ofpeaceable

' Sixteen lords, including two bishops, Compton and Sprat, pro-

tested against the bill containing the abjuration oath. The first reason

of their votes was afterwards expunged from the journals by order of

the house. Lords' Journals, a/Jlh Feb. 3d March, 1701-2.
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obedience can justly beexacted from those who ask only

to obey in peace. There was a bad spirit abroad in the

church , ambitious , factious , intolerant , calumnious •,

but this was not necessarily partaken by all its members ,

and many excellent men might deem themselves hardly

dealt with in requiring their denial of an abstract propo-

sition , which did not appear so totally false according

to their notions of the English constitution and the

church's doctrine. •'

' Whiston mentions, that Mr. Baker, of St. John's, Cambridge, a

worthy and learned man, as well as others of the college, had

thoughts of taking the oath of allegiance on the death of king James
;

but the oath of abjuration coming out the next year, had such ex-

pressions as he still scrupled. Whiston's Memoirs. Biqg. Brit. ( Kippis's

edition), art. Baker.
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manont military Force. — Apprehensions from it. — Establishment

of Militia. — Influence over Parliament by Places and Pensions. —
Attempts to restrain it. — Place Bill of 1743. — Secret Corruption.

— Commitments for Breach of Privilege — of Members for Offence.'!

— of Strangers for Offences against Members — or for Offences
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The act of settlement was the seal of our constitutional

laws , the complement of the revolution itself and the bill

of rights , the last great statute which restrains the power

of the crown , and manifests , in any conspicuous degree

,

a jealousy of parliament in behalf of its own and the sub-

jects' privileges. The battle had been fought and gained •,

the statute-book , as it becomes more voluminous , is less

interesting in the history of our constitution •, the voice

of petition , complaint , or remonstrance is seldom to be

traced in the journals-, the crown in return desisls alto-

gether, not merely from the threatening or objurgatory

tone of the Stuarts , but from that dissatisfaction some-

times apparent in the language of William •, and the vessel

seems riding in smooth water, moved by other impulses
,

and liable perhaps to other dangers than those of the

ocean-wave and the tempest. The reigns , accordingly, of

Anne , (ieorge I and George II , afford rather materials

for dissertation , than consecutive facts for such a work as

the present, and may be sketched in a single chapter,

though by no means the least important , which the

reader's study and reflection must enable him to fill up.

Changes of an essential nature were in operation during
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the sixty years of these three reigns , as well as in that

beyond the limits of this undertaking, which in length

measures them all •, some of them greatly enhancing the

authority of the crown , or rather of the executive govern-

ment , while others had so opposite a tendency, that phi-

losophical speculators have not been uniform in deter-

mining on which side was the sway of the balance.

No clear understanding can be acquired of the political

history of England without distinguishing , with some ac-

curacy of definition , the two great parties of whig and

tory. But this is not easy, because those denominations

being sometimes applied to factions in the state, intent

on their own aggrandizement , sometimes to the principles

they entertained or professed , have become equivocal

,

and do by no means , at all periods and on all occasions

,

present the same sense ^ an ambiguity which has been

increased by the lax and incorrect use of familiar lan-

guage. We may consider the words , in the first instance

,

as expressive of a political theory or principle , applicable

to the English government. They were originally employed

at the time of the bill of exclusion , though the distinction

of the parties they denote is evidently at least as old as

the long parliament. Both of these parties, it is material

to observe , agreed in the maintenance of the constitu-

tion •, that is , in the administration of government by an

hereditary sovereign , and in the concurrence of that sove-

reign with the two houses of parliament in legislation ; as

well as in those other institutions which have been rec-

koned most ancient and fundamental. A favourer of un-

limited monarchy was not a tory, neither was a republican

a whig. Lord Clarendon was a tory, Hobbes was not

;

bishop Hoadley was a whig, Milton was not. But they

differed mainly in this •, that to a tory the constitution
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inasmuch as it was the constitution , was an ultimate

point , beyond which he never looked , and from which

he thought it altogether impossible to swerve •, whereas a

whig deemed all forms of government subordinate to the

public good , and therefore liable to change , when they

should cease to promote that object. Within those bounds

which he , as well as his antagonist , meant not to trans-

gress , and rejecting all unnecessary innovation, the

whig had a natural tendency to political improvement

,

the tory an aversion to it. The one loved to descant on

liberty and the rights of niankind , the other on the

mischief of sedition and the rights of kings. Though

both , as I have said , admitted a common principle, the

maintenance of the constitution
,
yet this made the pri-

vileges of the subject , that the crown's prerogative his

peculiar care. Hence it seemed likely that , through

passion and circumstance , the tory might aid in esta-

blishing despotism , or the whig in subverting monarchy.

The former was generally hostile to the liberty of the

press ,' and to freedom of inquiry, especially in religion
;

the latter their friend. The principle of the one , in short,

was melioration , of the other conservation.

But the distinctive characters of whig and tory were

less plainly seen , after the revolution and act of settle-

ment , in relation to the crown , than to some other parts

of our polity. The tory was ardently, and in the first

place , the supporter of the church in as much pre-

eminence and power as he could give it. For the church's

sake , when both seemed as it were on one plank , he sa-

crificed his loyalty ^ for her he was always ready to per-

secute the catholic , and if the times permitted not to

persecute, yet to restrain and discountenance the non-

conformist. He came unwillingly into the toleration,
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A\hich the whig held up as one of the great trophies of

the revolution. The whig spurned at the hauglity lan-

guage of the church , and treated the dissenters with

moderation , or perhaps with favour. This distinction

subsisted long after the two parties had shifted their

ground as to civil liherty and royal power. Again ,
a

predilection for the territorial aristocracy, and for a go-

vernment chiefly conducted hy their influence , a jealousy

of new men , of the mercantile interest, of the common-

alty, never failed to mark the genuine tory. It has been

common to speak of the whigs as an aristocratical faction.

Doubtless the majority of the peerage from the revolution

downwards were of that denomination. But this is merely

an instance wherein the party and the principle are to

be distinguished. The natural bias of the aristocracy is

towards the crown •, but , except in most of the reign of

Anne , the crown might be reckoned with the whig party.

No one who reflects on the motives which are likely to

influence the judgment of classes in society would hesitate

to predict that an English house of lords would contain

somewhat a larger proportion of men inclined to the tory

principle than of the opposite school ; and we do not find

that experience contradicts this anticipation.

It will be obvious , that I have given to each of these

political principles a moral character, and considered

them as they would subsist in upright and conscientious

men, not as we may find them " in the dregs of Ro-

mulus," suffocated by selfishness or distorted by faction.

The whigs appear to have taken a far more comprehen-

sive view of the nature and ends of civil society ; their

principle is more virtuous, more flexible to the variations

of time and circumstance, more congenial to large and

masculine intellects. But it may probably be no small
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advantage , that the two parties , or rather the sentiments

which have been presumed to actuate them , should have

been mingled , as we find them , in the complex mass of

the English nation , whether the proportions may or not

have been always such as we might desire. They bear

some analogy to the two forces which retain the planetary

bodies in their orbits ; the excess of one would disperse

them into chaos , that of the other would drag them to a

centre. And though I cannot reckon these old appella-

tions by any means characteristic of our political factions

in the nineteenth century, the names whig and tory are

often well applied to individuals. Nor can it be other-

wise , since they are founded not only on our laws and

history, with which most have some acquaintance , but

in the diversities of condition and of moral temperament

generally subsisting among mankind.

It is however one thing to prefer the whig principle
,

another to justify, as an advocate , the party which bore

that name. So far as they were guided by that principle,

1 hold them far more friendly to the great interests of the

commonwealth than their adversaries. But in truth , the

peculiar circumstances of these four reigns after the re-

volution , the spirit of faction ,
prejudice , and animosity,

above all, the desire of obtaining or retaining power,

which if it be ever sought as a means , is soon converted

into an end , threw both parties very often into a false

position , and gave each the language and sentiments of

the other, so that the two principles are rather to be

traced in writings , and those not wholly of a temporary

nature , ihan in the debates of parliament. In the reigns

of William and Anne, the whigs, speaking of them ge-

nerally as a great party, had preserved their original

cha racier unimpaired far more than their opponents.
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All that had passed in the former reign served to humhle

the lories , and to enfeeble their principle. The revolu-

tion itself, and the votes upon which it was founded , the

bill of recognition in 1690 , the repeal of the non-resisting

test , the act of settlement , the oath of abjuration , were

solemn adjudications, as it were, against their creed.

They took away the old argument , that the letter of the

law was on their side. If this indeed were all usurpation,

the answer was ready ; but those who did not care to make

it, or by their submission put it out of their power, were

compelled to sacrifice not a little of that which had en-

tered into the definition of a tory. Yet even this had not

a greater effect than that systematic jealousy and dislike

of the administration , which made them encroach , ac-

cording to ancient notions , and certainly their own , on

the prerogative of William. They learned in this no

unpleasing lesson to popular assemblies , to magnify their

own privileges and the rights of the people. This tone was

often assumed by the friends of the exiled family, and in

them it was without any dereliction of their object. It was

natural that a Jacobite should use popular topics in order

to thwart and subvert an usurping government. His faith

was to the crown, but to the crown on a right head. In a

tory who voluntarily submitted to the reigning prince

,

such an opposition to the prerogative was repugnant to

the maxims of his creed , and placed him , as I have said

,

in a false position. This is of course applicable to the

reigns of George I and II , and in a greater degree , in pro-

portion as the tory and jacobite were more separated than

they had been perhaps under William.

The tories gave a striking proof how far they might be

brought to abandon their theories , in supporting an ad-

dress to the queen that she would invite the princess
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Sophia to take up her residence in England ; a measure

so unnatural as well as imprudent , that some have ascribed

it to a subtlety of politics which I do not comprehend. But

we need not, perhaps, look farther than to the blind rage

of a party just discarded , who , out of pique towards their

sovereign, made her more irreconcileably their enemy,

and while they hoped to brand their opponents with in-

consistency, forgot that the imputation would redound

with tenfold force on themselves. The whigs justly resisted

a proposal so little called for at that time , but it led to an

act for the security of the succession , designating a re-

gency in the event of the queen's decease , and providing

that the actual parliament , or the last , if none were in

being, should meet immediately, and continue for six

months , unless dissolved by the successor.
'

In the conduct of this party
,
generally speaking , we

do not , I think , find any abandonment of the cause of

liberty. The whigs appear to have been zealous for bills

excluding placemen from the house , or limiting their

numbers in it •, and the abolition of the Scots privy-

council , an odious and despotic tribunal , was owing in a

great measure to the authority of lord Somers ^. In these

measures , however , the tories generally co-operated
,

' 4 Anne, c. 8. Pari. Hist. 4^7, et po.st.; Burnet, 429.

" 6 Aune, c. 6. Pari. Hist. fii3. Somerville, 296. Hardw. Papers, ii.

473. Cunningham attests the zeal of the whigs for aholishing the

Scots privy- council, though he is wrong in reckoning lord Cowper

among them, whose name appears in the protest on the other side,

ii. i35 , etc. The distinction of old and modern whigs appeared again

in this reign, the former professing, and in general feeling, a more

steady attachment to the principles of civil liberty. Sir Peter Ring,

sir Joseph Jekyll, Mr. Wortley, Mr, Hampden, and the historian

himself, were of this description, and consequently did not always

gupport Godolpliin. P. 210, etc. Mr. Wortley brought in a bill,
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and It is certainly difficult in the history of any nation
,

to separate the influence of sincere patriotism from that

of animosity and thirst of power. But one memorable

event in the reign ofAnne gave an opportunity for bring-

ing the two theories of government into collision , to the

signal advantage of that which the whigs professed •, I

mean the impeachment of Dr. Sacheverell. Though with

a view to the interests of their ministry , this prosecution

was very unadvised , and has been deservedly censured

,

it was of high importance in a constitutional light , and is

not only the most authentic exposition , but the most

authoritative ratification of the principles upon which

the revolution is to be defended. '

The charge against Sacheverell was not for impugning

what was done at the revolution, which he affected to vindi-

cate , but for maintaining that it was not a case of resist-

ance to the supreme power , and consequently no excep-

tion to his tenet of an unlimited passive obedience. The

managers of the impeachment had therefore not only

to prove that there was resistance in the revolution
,

which could not of course be sincerely disputed , but to

assert the lawfulness , in great emergencies , or what is

called in politics necessity, of taking arms against the

which passed the commons in 1710, for voting by ballot. It was op-

posed by Wharton and Godolphin in the lords, as dangerous to the

constitution, and thrown out. Wortley , he says, went the next year to

Venice , on purpose to inquire into the effects of the ballot which pre-

vailed universally in that republic. P. 285.

' Pari. Hist. vi. 8o5. Burnet, 537. State Trials, xv. i. It is said in

Coxe's l.ife of Marlborough, iii. i4i , that Marlborough and Somers

were against this prosecution. This writer goes out of his way to make

a false and impertinent remark on the managers of the impeachment,

as giving encouragement by their speeches to licentiousness and sedi-

tion. Id. iG6.
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law — a delicate matter to treat of at any lime , and

not least so by ministers of slate and law officers of

the crown , in the very presence , as they knew , of their

sovereign '
. We cannot praise too highly their speeches

upon this charge ; some shades , rather of discretion

than discordance , may be perceptible \ and we may dis-

tinguish the warmth of Lechmere , or the openness of

Stanhope
, from the caution of Walpole , who betrays

more anxiety than his colleagues to give no offence in

the highest quarter 5 but in every one the same funda-

mental principles of the whig creed , except on which

indeed the impeachment could not rest , are unam-
biguously proclaimed. " Since we must give up our right

' '* The managers appointed by the house of commons, " says an

ardent Jacobite, " behaved with all the insolence imaginable. In their

discourse they boldly asserted, even in her majesty's presence, that

if the right to the crown was hereditary and indefeasible, the prince

beyond seas, meaning the king, and not the queen, had the legal

title to it, she having no claim thereto, but what she owed to the

people; and that by the revolution principles, on which the constitu-

tion was founded and to which the laws of the land agreed , the

people might turn out or lay aside their sovereigns as they saw cause.

Though, no doubt of it, there was a great deal of truth in these

assertions, it is easy to be believed that the queen was not well pleased

to hear them maintained, even in her own presence and in so solemn

a manner, before such a great concourse of her subjects. For though

princes do cherish these and the like doctrines, whilst they serve as

the means to advance themselves to a crown
,
yet being once possessed

thereof, they have as little satisfaction in them ad those who succeed

by an hereditary unquestionable title. " Lockhart Papers, i. 3 12.

It is probable enough that the last remark had its weight, and that

the queen did not wholly like the speeches of some of the managers
;

and yet nothing can be more certain than that she owed her crown in

the first instance , and the preservation of it at that vei y time, to those

insolent doctrines which wounded her royal ear; and that the genuine

loyalists would soon hnve lodged her in the Tower.
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lo ihe laws and liberties of this kingdom ,
" says sir

.loseph Jekyll, '•' or which is all one , be precarious in

the enjoyment of them , and hold them only during plea-

sure , if this doctrine of unlimited non-resistance prevails
,

the commons have been content to undertake this pro-

secution '." " The doctrine of unlimited, unconditional

passive obedience ,
" says Mr. Walpole ,

" was first in-

vented to support arbitrary and despotic power, and was

never promoted or countenanced by any government

that had not designs some time or other of making use

of it^. " And thus general Stanhope still more vigorously

:

"As to the doctrine itself of absolute non-resistance , it

should seem needless to prove by arguments , that it is

inconsistent with the law of reason , with the law of na-

ture, and with the practice of all ages and countries. iSor

is it very material what the opinions of some particular

divines , or even the doctrine generally preached in some

particular reigns, may have been concerning it. It is suf-

ficient for us to know what the practice of the church of

England has been when it found itself oppressed. And
indeed one may appeal to the practice of all churches

,

of all states , and of all nations in the world , how they

behaved themselves when they found their civil and reli-

gious constitutions invaded and oppressed by tyranny. I

believe we may further venture to say, that there is not

at this day subsisting any nation or government in the

world , whose first original did not receive its foundation

either from resistance or compact 5 and as to our pur-

pose , it is equal if the latter be admitted. For wherever

compact is admitted , there must be admitted likewise

a right to defend the rights accruing by such compact.

' Slate Trials, xv. y5.

' Id. ii5.
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To argue the municipal laws of a country in this case is

idle. Those laws were only made for the common course

of things , and can never be understood to have been

designed to defeat the end of all laws whatsoever,

which would he the consequence of a nation's lamely

submitting to a violation of all their divine and human
rights '

.
" Mr. Lechmere argues to the same purpose in

yet stronger terms.

"

But if these managers for the commons were explicit

in their assertion of the whig principle , the counsel for

Sacheverell by no means unfurled the opposite banner
with equal courage. In this was chiefly manifested the

success of the former. They had recourse to the petty

chicane of arguing that he had laid down a general rule

of obedience , without mentioning its exceptions •, that

the revolution was a case of necessity, and that they fully

approved what was done therein. They set up a distinction

which
, though at that time perhaps novel , has sometimes

since been adopted by tory writers ; that resistance to the

supreme power was indeed utterly illegal on any pretence

whatever, but that the supreme power in this kingdom
was the legislature, not the king 5 and that the revolution

took effect by the concurrence of the lords and commons^.
This is of itself a descent from the high ground of to-

' State Trials, 127.

^ Id. 61.

' State Trials, 196. 229. It Is observed by Cunningliara
, p. 286,

that SachevereU's counsel, except Phipps, were ashamed of him,
which is really not far from the case. Mr. serjeant Pratt, he says,

refused a good fee to plead for him; " a rare example of honesty

among lawyers. " Id. 290. "The doctor , says Lockhart , employed
sir Simon, afterwards lord Harcourt, and sir Constantine Phipps as

his counsel, who defended him the best way they could, though

they were hard put to it to maintain the hereditary right and uu-



CHAP. XVI. — ANNE, GEORGE I AND GEO. II. i3

ryism, and would not have been held by the sincere

bigots of that creed. Though specious , however , the

argument is a sophism , and does not meet the case of

the revolution. For though the supreme power may be

said to reside in the legislature ,
yet the prerogative within

its due limits is just as much part of the constitution ,
and

the question of resistance to lawful authority remains as

before. Even if this resistance had been made by the two

houses of parliament , it was but the case of the civil war,

which had been explicitly condemned by more than one

statute of Charles II. But as Mr. Lechmere said in reply,

it was undeniable that the lords and commons did not

join in that resistance at the revolution as part of the

legislative and supreme power , but as part of the collec-

tive body of the nation '. And sir John Holland had be-

fore observed ,
" that there was a resistance at the revo-

lution was most plain , if taking up arms in Yorkshire ,

Nottinghamshire , Cheshire , and almost all the counties

of England ^ if the desertion of a prince's own troops to

an invading prince , and turning their arms against their

sovereign , be resistance '^. " It might in fact have been

asked, whether the dukes of Leeds and Shrewsbury, then

sitting in judgment on Sacheverell ( and who afterwards

voted him not guilty ) might not have been convicted of

limited doctrine of non-resistance , and not condemn the revolution.

And the truth of it is, these are so inconsistent with one another,

that the chief arguments alleged in this and other parallel cases came

to no more than this, that the revolution was an excojttion from the

nature of government in general, and the constitution and laws of

Britain in particular, which necessit}', in that particular case, made

expedient and lawful. " Ibid.

' State Trials, 407.

' Id. J 10.
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treason , if the prince of Orange had failed of success • ?

The advocates indeed of the prisoner made so many con-

cessions , as amounted to an abandonment of all the ge-

neral question. They relied chiefly on numerous passages

in the homilies , and most approved writers of the Angli-

can church , asserting the duty of unbounded passive obe-

dience. But the managers eluded these in their reply with

decent respect ^. The lords voted Sacheverell guilty by a

majority of 67 to 69 •, several voting on each side rather

according to their present faction than their own prin-

ciples. They passed a slight sentence, interdicting him only

' Cunningh.im says that the duke of Leeds spoke strongly in fa-

vour of the revohition , though he voted Sacheverell not guilty. P.

9.98 Lockhart observes, that he added success to necessity, as an

essential point for rendering the revolution lawful.

° The homilies are so much more vehement against resistance than

Sacheverell was , that it would have been awkward to pass a rigorous

sentence on him. In fact, he or any other clergyman had a right to

preach the homily against rebellion instead of a sermon. As to their

laying down general rules without adverting to the exceptions , an

apology which the managers set up for them , it was just as good for

Sacheverell; and the homilies expressly deny all possible exceptions.

Tillotson had a plan of dropping these old compositions , which in

some doctrinal points, as well as in the tenet of non-resistance, do

not represent the sentiments of the modern church , though , in a ge-

neral way, it subscribes to them; but the times were not ripe for this,

or some other of that good prelate's designs. Wordsworth's Eccles.

Biog. vol. vi. The quotations from the homilies and other approved

works by Sacheverell's counsel are irresistible, and must have in-

creased the party spirit of the clergy. "No conjuncture of circum-

stances whatever," says bishop Sanderson, " can make that expedient

to be done at any time that is of itself , and in the kind, unlawful.

F'or a man to take up arms offensive or defensive against a lawful

sovereign , being a thing in its nature simply and de toto genere un-

lawful, may not be done by any man, at any time, in any case , upon
any colour or pretence wViatsoever. " State Trials, aSi.
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Irom preacliing for three years. This was deemed a sort

of triumph by his adherents •, but a severe punishment

on a wretch so insignificant would have been misplaced ,

and the sentence may be compared to the nominal da-

mages sometimes given in a suit instituted for the trial of

a great right.

The shifting combinations of party in the reign of

Anne , which affected the original distinctions of whig

and tory, though generally known , must be shortly no-

ticed. The queen, whose understanding and fitness for

government were below mediocrity, had been attached

to the tories, and bore an antipathy to her predecessor.

Her first ministry, her first parliament, gave presage of

a government to be wholly conducted by that party. But

this prejudice was counteracted by the persuasions of

that celebrated favourite , the wife of Marlborough , who

,

probably from some personal resentments , had thrown

her influence into the scale of the whigs. The well-known

records of their conversation and correspondence present

a strange picture of good-natured feebleness on one side
,

of ungrateful insolence on the other. But the interior of

a court will rarely endure daylight. Though Godolphin

and Marlborough , in whom the queen reposed her entire

confidence , had been thought tories , they became gra-

dually alienated from that party, and communicated their

own feelings to the queen. The house of commons very

reasonably declined to make an hereditary grant to the

latter out of the revenues of the post-office in 1702, when

he had performed no extraordinary services , though they

acceded to it without hesitation after the battle of Blen-

heim '. This gave some offence to Anne •, and the chief

' Pari. Hist. vi. 57. Tliey did not scruple, however, to say what

cost nothing but veracity and gratitude, that Marll)orough had re-
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tory leaders in the cabinet , Rochester, Nottingham

,

and Buckingham , displaying a reluctance to carry on the

war with such vigour as Marlborough knew to be neces-

sary, were soon removed from office. Their revengeful

attack on the queen , in the address to invite the princess

Sophia , made a return to power hopeless for several years.

Anne , however, entertained a desire very natural to an

English sovereign
,
yet in which none but a weak one will

expect to succeed , of excluding chiefs of parties from her

councils. Disgusted with the tories, she was loth to ad-

mit the whigs ; and thus Godolphin's administration
,

from 1704 lo 1708, was rather sullenly supported,

sometimes indeed thwarted , by that party. Cowper was

made chancellor against the queen's wishes '

^ but the

junto , as it was called , of five eminent whig peers , So-

mers , Halifax , Wharton , Orford , and Sunderland
,

were kept out through the queen's dislike , and in some

measure, no question, through Godolphin's jealousy.

They forced themselves into the cabinet about 1708 ,

and effected the dismissal of Harley and St. John, who,
though not of the regular tory school in connexion or

principle , had already gone along with that faction in the

late reign , and were now reduced by their dismissal to

unite with it '^. The whig ministry of queen Anne , so often

talked of, cannot in fact be said to have existed more

than two years, from 1708 to 17 10; her previous ad-

irieved the honour of the nation. This was justly objected lo, as re-

flecting on the late king , but carried by 180 to 80. Id. 58. Burnet.

' Coxe's Marlborough, i. 483. Mr. Smith was chosen speaker by

248 to 2o5 , a slender majority; but some of the ministerial party

seem to have thought him too much a whig. Id. 485. Pari. Hist. /(So.

The whig newspapers were long hostile to Marlborough.

' Burnet rather gently slides oyer these jealousies between Godol-
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ministration having been at first tory, and afterwards of

a motley complexion , though depending for existence on

the great whig interest, which it in some degree pro-

scribed. Every one knows that this ministry was precipi-

tated from power through the favourite's abuse of her

ascendancy, become at length intolerable to the most for-

bearing of queens and mistresses, conspiring with another

intrigue of the bed-chamber, and the popular clamour

against Sacheverell's impeachment. It seems rather an

humiliating proof of the sway which the feeblest prince

enjoys even in a limited monarchy, that the fortunes of

Europe should have been changed by nothing more noble

than the insolence of one waiting-woman and the cunning

of another. It is true that this was effected by throwing

the weight of the crown into the scale of a powerful

faction
;
yet the house of Bourbon would probably not

have reigned beyond the Pyrenees, but for Sarah and

Abigail at queen Anne's toilet.

The object of the war, as it is commonly called, of

the Grand Alliance, commenced in 1702, was, as ex-

pressed in an address of the house of commons , for pre-

serving the liberties of Europe , and reducing the exor-

bitant power of France '

. The occupation of the Spanish

dominions by the duke of Anjou , on the authority of the

late king's will , was assigned as its justification , together

with the acknowledgment of the pretended prince of

phin and the whig junto ; and Tindal, his mere copyist, is not worth

mentioning. But Cunningham's History , and still more the letters

published in Coxe's Life of Marlborough , show better the state of

party-intrigues, which the Parliamentary History also illustrates, as

well as many pamphlets of the time. Soraerville has carefully com-

piled as much as was known when he wrote.

' Pari. Hist. vi. 4.

IV. 2
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Wales , as successor to his father James. Charles , archduke

of Austria , was recognized as king of Spain , and as early

as lyoS , the restoration of that monarchy to his house is

declared in a speech from the throne to be not only safe

and advantageous , but glorious to England '. Louis XIV
had perhaps at no time much hope of retaining for his

grandson the whole inheritance he claimed ; and on se-

veral occasions made overtures for negotiation , but such

as indicated his design of rather sacrificing the detached

possessions of Italy and the Netherlands , than Spain itself

and the Indies ^
. After the battle of Oudenarde , how-

ever, and the loss of Lille in the campaign of 1708 , the

exhausted slate ofFrance and discouragement of his court

induced him to acquiesce in the cession of the Spanish

monarchy, as a basis of treaty. In the conferences of

the Hague in 1709, he struggled for a time to preserve

Naples and Sicily ; but ultimately admitted the terms im-

posed by the allies , with the exception of the famous

thirty-seventh article of the preliminaries , binding him

to procure , by force or persuasion , the resignation of

the Spanish crown by his grandson within two months.

This proposition he declared to be both dishonourable

and impracticable-, and the allies refusing to give way,

the negotiation was broken off. It was renewed the next

year at Gertruvdenburg , but the same obstacle still

proved insurmountable. ^

It has been the prevailing opinion in modern times
,

that the English ministry, rather against the judgment

' Nov. 27. Pad. Hist. 477-

» Coxe's Marlborough, i. /{Si. ii. no. Cunningham, ii. 62. 83.

' Memoires de Torcy, vol. ii. passim. Coxe's Marlborough, vol. iii.

Bolingbroke's Letters on History , and Lord Walpole's Answer to

them. Cunningham. Somerville, 34o.
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of their allies of Holland , insisted upon a condition not

indispensable to their security, and too ignominious for

their fallen enemy to accept. Some may perhaps incline

to think , that even had Philip of Anjou heen suffered to

reign in Naples , a possession rather honourable than im-

portant , the balance of power would not have been ser-

riously affected , and the probability of durable peace been

increased. This , however, it was not necessary to discuss.

The main question is as to the power which the allies

possessed of securing the Spanish monarchy for the

archduke , if they had consented to waive the thirty-

seventh article of the preliminaries. If indeed they could

have been considered as a single potentate , it was

doubtless possible , by means of keeping up great armies

on the frontier, and by the delivery of cautionary towns,

to have prevented the king of France from lending as-

sistance to his grandson. But self-interested and disunited

as confederacies generally are , and as the grand alliance

had long since become , this appeared a very dangerous

course of policy, if Louis should be playing an underhand

game against his engagements. And this it was not then

unreasonable to suspect , even we should believe , in

despite of some plausible authorities , that he was really

sincere in abandoning so favourite an interest. The obs-

tinate adherence of Godolphin and Somers to the preli-

minaries may possibly have been erroneous ^ but it by

no means deserves the reproach that has been unfairly

bestowed on it j nor can the whigs be justly charged with

protracting the war to enrich Marlborough , or to secure

themselves in power. '

' The late biographer of Marlborough asserts that he was against

breaking off the conferences in 1709, though clearly for insisting on

the cession of Spain. ( iii. 40. ) Godolphin, Somers , and the whigs in
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The conferences at Gertruydenburg were broken oft"

in July, 1710 , because an absolute security for the eva-

cuation of Spain by Philip appeared to be wanting , and

within six months a fresh negotiation was secretly on

foot, the basis of which was his retention of that king-

general, expected Louis XIV to yield the thirty-seventh article.

Cowper, however, was always doubtful of this. Id. 176.

It is very hard to pronounce, as it appears to me, on the great

problem of Louis's sincerity in this negotiation. No decisive evidence

seems to have been brought on the contrary side. The most remark-

able authority that way is a passage in the Memoirs of St. Phelipe

,

iii. 363. who certainly asserts that the king of France had, without

the knowledge of any of his ministers, assured his grandson of a

continued support. But the question returns as to St. Phelipe's means

of knowing so important a secret. On the other hand, I cannot

discover in the long correspondence between madame de Maintenon

and the princess des Ursins the least corroboration of these suspi-

cions , but much to the contrary effet. Nor does Torcy drop a word

,

though writing when all was over, by which we should infer that the

court of Versailles had any other hopes left in 1709, than what still

lingered in their hearts from the determined spirit of the Castilians

themselves.

It appears by the Memoires de Noailles, iii. 10. (edit. 1777) that

Louis wrote to Philip, 26 Nov. 1708, hinting that he must reluc-

tantly give him up, in answer to one wherein the latter had declared

that he would not quit Spain while he had a drop of blood in his

veins. And on the French ambassador at Madrid , Amelot , remon-

strating against the abandonment of Spain , with an evident intima-

tion that Philip could not support himself alone, the king of France

answered that he must end the war at any price. i5 Apr. 1709. Id.

34. In the next year, after the battle of Saragosa, which seemed to

turn the scale wholly against Philip, Noailles was sent to Madrid in

order to persuade that prince to abandon the contest. Id. 107. There

were some in France who would even have accepted the thirty-

seventh article , of whom madame de Maintenon seems to liave been.

P. 119. We may perhaps think that an explicit offer of Naples, on

the part of the allies, would have changed the scene; nay, it seems

as if Louis would have been content at this time with Sardinia and

Sicily. P. 108.
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dom. For the administration presided by Godolphin li;id

tallen meanwhile^ new connsellors, a new parliament,

new principles of government. The tories had from the

beginning come very reluctantly into the schemes of the

grand alliance 5 though no opposition to the war had ever

been shown in parliament , it was very soon perceived

that the majority of that denomination had their hearts

bent on peace '
, But instead of renewing the negotiation

in concert with the allies , which indeed might have been

impracticable, the new ministers fell upon the course of

a clandestine arrangement , in exclusion of all the other

powers , which led to the signature of preliminaries in

September, 171 1 , and afterwards to the public congress

of Utrecht , and the celebrated treaty named from that

town. Its chief provisions are too well known to be

repeated.

The arguments in favour of a treaty of pacification
,

which should abandon the great point of contest , and

leave Philip in possession of Spain and America, were

neither few nor inconsiderable, i. The kingdom had

been impoverished by twenty years of uninterruptedly

augmented taxation; the annual burthens being triple in

amount of those paid before the revolution. Yet amidst

these sacrifices we had the mortification of finding a debt

A contemporary historian of remarkable gravitv observes :
'• It

was strange to see how much the desire of French wine, and the

dearness of it, alienated many men from the duke of Marlborough's

friendship." Cunningham, ii. aao. The hard drinkers complained

that they were poisoned by port ; these formed almost a party ; Dr.

Aldrich, dean of Christ Church, surnamed the priest of Bacchus, Dr.

Uatcliffe, general Churchill, etc. "And all the bottle companions,

many physicians, and great numbers of the lawyers and inferior

clergy, and, in fine, the loose women too, were united together in

the faction against the duke of Marlborough. "
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rapidly increasing , whereof the mere interest far exceed-

ed the ancient revenues of the crown , to be bequeathed

,

like an hereditary curse , to unborn ages. Though the

supplies had been raised with less difficulty than in the

late reign
, and the condition of trade was less unsatisfac-

tory, the landed proprietors saw with indignation the si-

lent transfer of their wealth to new men , and hated the

glory that was bought by their own degradation. Was it

not to be feared that they might hate also the revolution,

and the protestant succession that depended on it , when
they tasted these fruits it had borne? Even the army had
been recruited by violent means unknown to our consti-

tution
,
yet such as the continual loss of men , with a po-

pulation at the best stationary, had perhaps rendered

necessary. '

2. The prospect of reducing Spain to the archduke's

obedience was grown unfavourable. It was at best an

odious work , and not very defensible on any maxims
of national justice, to impose a sovereign on a great

people in despite of their own repugnance , and what they

deemed their loyal obligation. Heaven itself might shield

their righteous cause , and bafjBle the selfish rapacity of

human politics. But what was the state of ihe war at the

' A bill was attempted in 1704 to recruit the army by a forced cons-

cription of men from eacli parish, but laid aside as unconstitutional.

Boyer's Reign of Queen Anne, p. i23. It was tried again in 1707 with

like success. P. 819. But it was resolved instead to bring in a bill for

raising a sufficient number of troops out of such persons as have no
lawful calling or employment. Stat. 4 Anne, c. 10. Pari. Hist. 335. The
parish officers were thus enabled to press men for the land service; a

method hardly more constitutional than the former, and liable to

enormous abuses. The act was temporary, but renewed several times

during the war. It was afterwards revived in 1767 (3o Geo. II, c. 8),

btit never, I believe, on any later occasion.
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close of lyio? The surrender of ^ooo English mider

Stanhope at Brihuega had ruined the affairs of Charles
,

which in fact had at no lime heen truly prosperous, and

confined him to the single province sincerely attached to

him , Catalonia. As it was certain that Philip had spirit

enough to continue the war , even if ahandoned by his

grandfather, and would have the support of almost the

entire nation , what remained hut to carry on a very

doubtful contest for the subjugation of that extensive

kingdom ? In Flanders , no doubt , the genius of Marlbo-

rough kept still the ascendant; yet France had her Fa-

bius in Villars 5 and the capture of three or four small

fortresses in a whole campaign did not presage rapid des-

truction of the enemy's power.

.^. It was acknowledged that the near connexion of the

monarchs on the thrones of France and Spain could not

be desired for F.urope. Yet the experience of ages had

shown how little such lies of blood determined the policy

of courts; a Bourbon on the throne of Spain could not

but assert the honour and even imbibe the prejudices of

bis subjects; and as the two nations were in all things

opposite, and must clash in their public interests, there

was little reason to fear a subserviency in the cabinet of

Madrid , which , even in thai absolute monarchy , could

not be displayed against the general sentiment.

|. The death of the emperor Joseph , and election of

the archduke Charles in his room , which took place in

the spring of 171 1 , changed in no small degree the cir-

cumstances of Europe. It was now a struggle to unite the

Spanish and Austrian monarchies under one head. Even

if England might have little interest to prevent this, could

it be indifferent to the smaller slates of Europe that a

familv not less ambitious and encroaching than that of
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Bourbon should be so enormously aggrandized ? France

had long been to us the only source of apprehension
;

but to some states , to Savoy , to Switzerland , to Venice

,

to the principalities of the empire , she might justly ap-

pear a very necessary bulwark against the aggressions of

Austria. The alliance could not be expected to continue

faithful and unanimous , after so important an alteration

in the balance of power.

5. The advocates of peace and adherents of the new

ministry stimulated the national passions of England by

vehement reproaches of the allies. They had thrown , it

was contended , in despite of all treaties , an unreasonable

proportion of expense upon a country not directly con-

cerned in their quarrel , and rendered a negligent or cri-

minal administration their dupes or accomplices. We
were exhausting our blood and treasure to gain kingdoms

for the house of Austria , which insulted , and the best

towns of Flanders for the slates-general , who cheated

us. The barrier treaty of lord Townshehd was so extra-

vagant, that one might wonder at the presumption of

Holland in suggesting its articles , much more at the folly

of our government in acceding to them. It laid the foun-

dation of endless dissatisfaction on the side of Austria
,

thus reduced to act as the vassal of a little republic in

her own territories , and to keep up fortresses at her own

expense which others were to occupy. It might be antici-

pated , that , at some time , a sovereign of that house

would be found more sensible to ignominy than to danger,

who would remove this badge of humiliation by dismant-

ling the fortifications which were thus to be defended.

Whatever exaggeration might be in these clamours, they

were sure to pass for undeniable truths with a people

jealous of foreigners, and prone to believe itself imposed
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upon , from a consciousness of general ignorance and

credulity.

These arguments were met by answers not less confi-

dent , though less successful at the moment than they have

been deemed convincing by the majority of politicians in

later ages. It was denied that the resources of the kingdom

were so much enfeebled ] the supplies were still raised

without difficulty ; commerce had not declined
^
public

credit stood high under the Godolphin ministry: and it

w as especially remarkable , that the change of administra-

tion , notwithstanding the prospect of peace , was attended

by a great fall in the price of stocks. France, on the other

hand , was notoriously reduced to the utmost distress

;

and , though it were absurd to allege the misfortunes of

our enemy by way of consolation for our own
,
yet the

more exhausted of the two combatants was naturally that

which ought to yield ; and it was not for the honour of

our free government that we should be outdone in magna-

nimous endurance for the sake of the great interests of

ourselves and our posterity by the despotism we so boast-

fully scorned'. The king of France had now for half a

century been pursuing a system of encroachment on the

neighbouring states , which the weakness of the two

branches of the Austrian house , and the perfidiousness of

the Stuarts , not less than the valour of his troops and skill

of his generals, had long rendered successful. The tide

' Every contemporary writer bears testimony to the exhaustion of

France , rendered still more deplorable by the unfavourable season of

1709, which produced a famine. Madame de ]\IaIntenon's letters to

the princess des Ursins are full of the public misery , vshich she did

not soften, out of some vain hope that her inflexible correspondent

might relent at length, and prevail on the king and queen of Spain

to abandon their throne.
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had turned for (he firsl Ume in the present war^ victories

more splendid than were recorded in modern warfare

had illustrated the English name. Were we spontaneously

to relinquish these great advantages, and two years after

Louis had himself consented to withdraw his forces from

Spain , our own arms having been in the mean time still

successful on the most important scene of the contest , to

throw up the game in despair, and leave him far more

the gainer at the termination of this calamitous war, than

he had been after those triumphant campaigns which his

vaunting medals commemorate ? Spain of herself could

not resist the confederates , even if unanimous in support

of Philip , which was denied as to the provinces com-

posing the kingdom of Aragon, and certainly as to Cata-

lonia^ it was in Flanders that Castile was to be conquer-

ed ; it was France that we were to overcome ; and now

that her iron barrier had been broken through, when

Marlborough was preparing to pour his troops upon the

defenceless plains of Picardy , could we doubt that Louis

must in good earnest abandon the cause of his grandson ,

as he had already pledged himself in the conferences of

Gertruydenburg ?

1. It was easy to slight the influence which the ties of

blood exert over kings. Doubtless they are often torn

asunder by ambition or wounded pride. But it does not

follow that they have no efficacy, and the practice of

courts in cementing alliances by intermariiage seems to

show that they are not reckoned indillerent. It might,

however, be admitted, that a king of Spain , such as she

had been a hundred years before , would probably be led

by the tendency of his ambition into a course of policy

hostile to France. But that monarchy had long been de

dining; great rather in name, and extent of dominion .
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than intrinsic resources , she might perhaps rally for a

short period under an enterprising minister •, but with

such inveterate abuses of government , and so little pro-

gressive energy among the people , she must gradually

sink lower in the scale of Europe , till it might become

the chief pride of her sovereigns that they were the

younger branches of the house of Bourbon. To cherish

this connexion would be the policy of the court of Ver-

sailles •, there would result from it a dependent relation

,

an habitual subserviency of the weaker power, a family

compact of perpetual union , always opposed to Great

Britain. In distant ages, and after fresh combinations of

the European commonwealth should have seemed almost

to etface the recollection of Louis XIV and the war of

the succession , the Bourbons on the French throne might

still claim a sort of primogenitary right to protect the

dignity of the junior branch by interference with the

affairs of Spain , and a late posterity of those who w it-

nessed the peace of Utrecht might be entangled by its

improvident concessions.

3. That the accession of Charles to the empire rendered

his possession of the Spanish monarchy in some degree

less desirable, need not be disputed , though it would

not be easy to prove that it could endanger England , or

even the smaller states , since it was agreed on all hands

that he was to be master of Milan and Naples. But against

this perhaps imaginary mischief the opponents of the

treaty set the risk of seeing the crowns of France and

Spain united on the head of Philip. In the years i^ii

and iyi2 the dauphin , the duke of Burgundy, and the

duke of Berry, were swept away. An infant stood alone

between the king of Spain and the French succession.

The latter was induced with some unwillingness to sign a
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renunciation of this contingent inheritance. But it was
notoriously the doctrine of the French court that such

renunciations were invalid ^ and the sufferings of Europe
were chiefly due to this tenet of indefeasihle royalty. It

was very possible that Spain would never consent to this

union , and that a fresh league of the great powers might

be formed to prevent it 5 but if we had the means of per-

manently separating the two kingdoms in our hands , it

was strange policy to leave open this door for a renewal of

the quarrel.

But whatever judgment we may he disposed to form as

to the political necessity of leaving Spain and America
in the possession of Philip , it is impossible to justify the

course of that negotiation which ended in the peace of

Utrecht. It was at best a dangerous and inauspicious con-

cession , demanding every compensation that could be

devised, and which the circumstances of the war entitled

us to require. France was still our formidable enemy, the

ambition of Louis was still to be dreaded , his intrigues

to be suspected. That an English minister should have

thrown himself into the arms of this enemy , at the first

overture of negotiation ; that he should have renounced

advantages upon which he might have insisted ; that

he should have restored Lille , and almost attempted

to procure the sacrifice of Tournay ; that throughout the

whole correspondence and in all personal interviews with

Torcy \\e should have ^hown the triumphant queen of

Great Britain more eager for peace than her vanquished

adversary ^ that the two courts should have been virtually

conspiring against those allies withoutwhom we had hound
ourselves to enter on no treaty •, that we should have

withdrawn our troops in the midst of a campaign , and

even seized upon the towns of our confederates , while we
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left them exposed to be overcome by a superior force
^

that we should have first deceived those confederates by

the most direct falsehood in denying our clandestine

treaty , and then dictated to them its acceptance , are

facts so disgraceful to Bolingbroke , and in somewhat a

less degree to Oxford , that they can hardly be palliated

by establishing the expediency of the treaty itself.

For several years after the treaty of Ryswick , those

intrigues of ambitious and discontented statesmen , and

of a misled faction in favour of the exiled family
, grew

much colder •, the old age of James and the infancy of

his son being alike incompatible with their success. The
Jacobites yielded a sort of provisional allegiance to the

daughter of their king , deeming her as it were a regent

in the heir's minority, and willing to defer the consider-

ation of his claim till he should be competent to make it

,

or to asquiesce in her continuance upon the throne , if

she could be induced to secure his reversion '. Meanwhile

,

under the uame of tories and high-church men , they

carried on a more dangerous war by sapping the bulwarks

of the revolution settlement. The disaffected clergy pour-

ed forth sermons and libels , to impugn the principles of

the whigs or traduce their characters. Twice a year espe-

cially, on the 3oth of January and aglh of May, tbey

took care that every stroke upon rebellion and usurpation

should tell against the expulsion of the Stuarts and the

Hanover succession. They inveighed against the dissenters

and the toleration. They set up pretences of loyalty to-

wards the queen , descanting sometimes on her hereditary

' It is evident from Macpherson's Papers , that all hopes of a res-

toration in the reign of Anne were given up in England. They soon

revived , however!, as to Scotland , and grew stronger about the time

of the union.

[
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right , in order to throw a slur on the settlement. They
drew a transparent veil over their designs , which might

screen them from prosecution , but could not impose
,

nor was meant to impose , on the reader. Among these

the most distinguished was Leslie , author of a periodical

sheet , called the Rehearsal
,
printed weekly from 1704

to 1708 ^ and as he , though a non-juror , and unques-

tionable Jacobite , held only the same language as Sache-

verell , and others who affected obedience to the govern-

ment , we cannot much be deceived in assuming that

their views were entirely the same.
'

The court of St. Germain , in the first years of the

queen
,
preserved a secret connexion with Godolphin and

Marlborough , though justly distrustful of their sincerity •,

nor is it by any means clear that they made any strong

professions '. Their evident determination to reduce the

' The Rehearsal is not written in such a manner as to gain over

many proselytes. The scheme of fighting against liberty with her

own arms had not yet come into vogue; or rather Leslie was too mere

a bigot to practise it. He is wholly for arbitrary power; but the com-

mon stuff of his journal is high-church notions of all description.

This could not win many in the reign of Anne.
' Marpherson, i. 608. If Carte's anecdotes are true, which is very

doubtful, Godolphin, after he was turned out, declared his concern

at not having restored the king; that he thought Harley would do

it , but by French assistance , which he did not intend; that the tories

had always distressed him , and his administration had passed in a

struggle with the whig junto. Id. 170. Soraerville says, he was assured

that Carte was reckoned credulous and ill-informed by the Jacobites.

P. 278. It seems indeed, by some passages in Macpherson's Papers,

that the Stuart agents either kept up an intercourse with Godolphin

,

or pretended to-do so. Vol. ii. 1, e' post. But it is evident that they

had no confidence in him.

It must be observed, however, that lord Dartmouth, in his notes

on Burnet , repeatedly intimates that Godolphin's secret object in

his ministry was the restoration o( the house of Stuart , and that with
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power ofFrance , their approximation towards the whigs
,

the averseness of the duchess to jacobite principles
,

taught at length that unfortunate court how little it

had to expect from such ancient friends. The Scots , on

the other hand , were eager for the young king's imme-

diate restoration ; and their assurances finally produced

his unsuccessful expedition to the coast in 1^08 '. This

alarmed the queen , who at least had no thoughts of

giving up any part of her dominions , and probably exas-

perated the two ministers ". Though Godolphin's par-

tiality to the Stuart cause was always suspected , the proofs

of his intercouse with their emissaries are not so strong

as against Marlborough , who , as late as ly 1 1 , declared

himself more positively than he seems hitherto to have

done in favour of their restoration ^. But the extreme sel-

fishness and treacherv of his character makes it difficult

to believe that he had anv further view than to secure

this view he suffered the act of security in Scotland to p;iss , which

raised such a clamour, that he was forced to close with the whigs in

order to save himself. It is said also by a very good authority, lord

Hardwieke (note on Burnet, Oxf. edit. v. 352) that there was some-

thing uot easy to be accounted for in the conduct of the ministry

preceding the attempt on Scotland in 1708 ;
giving us to understand

in the subsequent part of the note that Godolphin was suspected of

connivance with it And this is confirmed by Ker of Kersland , who
directly charges the treasurer with extreme remissness , if not some-

thing worse. Memoirs, i. 54- See also Lockhart's Commentaries (in

Lockhart Papers, i. 3o8). Yet it seems almost impossible to suspect

Godolphin of such treachery, not only towards the protestant succes-

sion , but his mistress herself.

' iNIacpherson , ii. 74 et post. Hooke's Negotiations. Lockhart's

Commentaries. Ker of Kersland's Memoirs , 45. Burnet. Cunningham.

Somerville.

= Burnet , 5o2.

' Macpherson , ii. i58. 128. 283. and see Somerville, 272.
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himself in the event of a revolution which he judged pro-

bable. His interest ., which was always his deity , did not

lie in that direction ; and his great sagacity must have

perceived it.

A more promising overture had by this time been

made to the young claimant from an opposite quarter.

Mr. Harley, about the end of 17 lo, sent the abbe Gaul-

tier to marshal Berwick ( natural son of James II by Marl-

borough's sister) with authority to treat about the restora-

tion •, Anne of course retaining the crown for her life, and

securities being given for the national religion and li-

berties. The conclusion of peace was a necessary condi-

tion. The Jacobites in the English parliament were di-

rected in consequence to fall in with the court , which

rendered it decidedly superior. Harley promised to send

over in the next year a plan for carrying that design into

effect. But- neither at that lime, nor during the remainder

of the queen's life , did this dissembling minister take

any further measures, though still in strict connexion

with that party at home , and with the court of St. Ger-

main '. It was necessary, he said , to proceed gently, to

make the army their own , to avoid suspicions which

would be fatal. It was manifest that the course of his ad-

ministration was wholly inconsistent with his professions
;

the friends of the house of Stuart felt that he betrayed
,

though he did not delude them ; but it was the mis-

fortune of this minister, or rather the just and natural

reward of crooked counsels , that those he meant to serve

could neither believe in his friendship , nor forgive his

appearances of enmity. It is doubtless not easy to pro-

' Memoirs of Berwick , 1778 (English translation). And compare

Lockhart's Commentaries, p. 368. Macpherson , sub ann. 1712 and

1713, passim.
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iiounce on the real intentions of men so destitute of sin-

cerity as Harley and Marlborough ; but in believing the

former favourable to the protestant succession , which

he had so eminently contributed to establish , we accede

to the judgment of those contemporaries who were best

able to form one , and especially of the very Jacobites

with whom he tampered. And this is so powerfully con-

firmed by most of his public measures , his averseness to

the high tories , and their consequent hatred of him , his

irreconcileable disagreement with those of bis colleagues

who looked most to St. Germain , his frequent attempts

to renew a connexion with the whigs , his contempt of

the Jacobite creed of government , and the little pros-

pect he could have had of retaining power on such a revo-

lution , that , so far at least as may be presumed from

what has hitherto become public , there seems no reason

for counting the earl of Oxford among those from whom
the house of Hanover had any treachery to apprehend. '

' The pamphlets on Harley's side , and probably written under his

inspection , for at least the first year after his elevation to power, such

as one entitled " Faults on both Sides," ascribed to Richard Harley,

his relation ( Somers' Tracts , xii. 678), "Spectator's Address to the

Whigs on Occasion of the stabbing Mr. Harley," or the "Secret

History of the October Club, " 1711 (I believe by De Foe), seem to

have for their object to reconcile as many of the whigs as possible to

this administration , and to display his aversion to the violent tories.

There can be no doubt that his first project was to have excluded

the more acrimonious whigs, such as Wharton and Sunderland, as

well as the duke of Marlborough and his wife, and coalesced with

Cowper and Somers, both of whom were also in favour with the

queen. But the steadiness of the whig party, and their resentment of

hisduphcity, forced him into the opposite quarters, though he never

lost sight of his schemes for reconciliation.

The dissembling nature of this unfortunate statesman rendered his

designs suspected. The whigs, at least in 1713, in their correspond-

IV.
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The pretender , meanwhile , had friends in the tory

government more sincere
,
prohably , and zealous than

Oxford. In ihe year i'jiq. lord Bolinghroke , the duke of

Buckingham
,
president of the council , and the duke of

Ormond , were engaged in this connexion '. The last of

these , being in the command of the army , little glory as

ence with the court of Hanover, speak of him as entirely in the Ja-

cobite interest. Macpherson , ii. 472. 509. Cunningham, who is not

on the whole unfavourable to Harley, says, that " men of all parties

agreed in concluding that his designs were in the pretender's favour.

And it is certain that he affected to have it thought so." P. 3o3.

Lockhart also bears witness to the reliance placed on him by the Ja-

cobites, and argues with some plausibility (p. 877) that the duke of

Hamilton's appointment as ambassador to France, in 1712, must

have been designed to further their object, though he believed that

the death of that nobleman , in a duel with lord Mohun
, just as he

was setting out for Paris, put a stop to the scheme, and " questions

if it was ever heartily re-assumed by lord Oxford." " This I know,

that his lordship regretting to a friend of mine the duke's death, next

day after it happened , told him that it disordered all their schemes,

seeing Great Britain did not afford a person capable to discharge the

trust which was committed to his grace, which sure was somewhat

very extraordinary; and what other than the king's restoration could

there be of so very great importance , or require such dexterity in

managing, is not easy to imagine. And indeed it is more than pro-

bable that before his lordship could pitch upon one he might depend

(m in such weighty matters, the discord and division which hap-

]5ened betwixt him and the other ministers of state diverted or sus-

pended his design of serving the king." Lockharl's Commentaries,

p. 4 10. But there is more reason to doubt whether this design to serve

the king ever existed.

' If we may trust to a book printed in 1717 , with the title, " Mi-

nutes of Monsieur Mesnager's Negotiations with the Court of Eng-

land towards the Close of the last Keign , written by himself, " that

agent of the French cabinet entered into an arrangement with Boling-

hroke in March, 1712, about the pretender. It was agreed that Louis

should ostensibly abandon him, but should not be obliged, in case

of the queen's death , not to use endeavours for his restoration. Lady
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that brought him , might become an important auxiliary.

Harcourt , the chancellor , though the proofs are not ,

I believe , so direct , has always been reckoned in the

same interest. Several of the leading Scots peers , with

little disguise , avowed their adherence to it ^ especially

the duke of Hamilton , who , luckily perhaps for the

kingdom , lost his life in a duel , at the moment when
he was setting out on an embassy to France. The rage

expressed by that faction at his death betrays the hopes

they had entertained from him. A strong phalanx of tory

members , called the October Club , though by no means

Mashara was wholly for thi.s ; but owned " the rage and irrecon-

cileable aversion of the greatest part of the common people to her

(the queen's ) brother was grown to a height. " But I must confess,

that, although Macpherson has extracted the above passage, and a

more judicious writer, Somerville
,
quotes the book freely as genuine

(Hist, of Anne, p. 58i , etc.), I found in reading it what seemed to

me the strongest grounds of suspicion. -It is printed in England
,

without a word of preface to explain how such important secrets came

to be divulged, or by what means the book came before the world;

the correct information as to English customs and persons frequently

betrays a native pen; the truth it contains, as to jacobite intrigues,

might have transpired from other sources , and in the main was

pretty well suspected , as the Report of the Secret Committee on the

Impeachments in lyiS shows; so that, upon the whole, I cannot

but reckon it a forgery in order to injure the tory leaders.

But however this may be , we find Bolingbroke in correspondence

with the Stuart agents in the latter part of 1712. Macpherson, 366.

And his own correspondence with' lord Strafford shows his dread and

dislike of Hanover. (Bol. Corr. ii. 487, et alibi.) The duke of Buc-

kingham wrote to St. Germain in July that year, with strong ex-

pressions of his attachment to the cause, and pre.«sing the necessity

of the prince's conversion to the protestant religion. Macpherson,

327. Ormoud is mentioned in the dnke of Berwick' letters as in cor-

respondence with him ; and Lockhart says there was no reason to

make the least question of his affection to the king, whose friends

were consequently well pleased at his appointment to succeed Marl-
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entirely jacobite , were chiefly influenced by those who
were such. It the new parliament of 17 1 3 , the queen's

precarious health excited the Stuart partisans to press

forward with more zeal. The masque was more than half

drawn aside, and vainly urging the ministry to fulfil

their promises while yet in time , they cursed the insi-

dious cunning of Harley and the selfish cowardice of the

queen. Upon her they had for some years relied. Lady

Masham , the bosom favourite , was entirely theirs •, and

every word , every look of the sovereign , had been

anxiously observed , in the hope of some indication that

borough in the command of the army, and thought it portended some

good designs in favour of him. Id. 376.

Of Ormond's sincerity in this cause there can indeed be h'ttle

doubt ; but there is almost as much reason to suspect that of BoHng-

broke as of Oxford, except that, having more rashness and less

principle , he was better fitted for so dangerous a counter-revolution.

But in reality he had a perfect contempt for the Stuart and tory no-

tions of government , and would doubtless have served the house of

Hanover with more pleasure, if his prospect in that quarter had

been more favourable. It appears that in the session of 1714 , when
he had become lord of the ascendant , he disappointed the zealous

royalists by his delays as much as his more cautious rival had done

before. Lockhart, 470. This writer repeatedly asserts that a majority

of the house of commons, both in the parliament of 1710 and that

of 1713, wanted only the least encouragement from the court to have

brought about the repeal of the act of settlement. But I think this

very doubtful, and I am quite convinced that the nation would

not have acquiesced in it. Lockhart is sanguine , and ignorant of

England.

It must be admitted that part of the cabinet were steady to tlie

protestant succession. Lord t">artmouth , lord Powlett, lord Trevor,

and the bishop of London were certainly so ; nor can there be any

reasonable doubt, as I conceive, of the duke of Shrewsbury. On the

other side, besides Ormond, Harcourt, and Bolingbroke, were the

duke of Buckingham, sir William Wyqdham, and probably Mr.

Bromlev-
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she would take the road which affection and conscience
,

as they fondly argued , must dictate. But whatever may
have been the sentiments of Anne , her secret was never

divulged , nor is there , as I apprehend , however posi-

tively the contrary is sometimes asserted , any decisive

evidence whence we may infer that she even intended

her brother's restoration '
. The weakest of mankind have

generally an instinct of self-preservation which leads them

right , and perhaps more than stronger minds possess
\

and Anne could scarcely help perceiving that her own
deposition from the throne would be the natural conse-

quence of once admitting the reversionary right of one

whose claim was equally good to the possession. The as-

' It is said that the duke of Leeds, who w<is now in the Stuart in-

terest, had sounded her in 171 r, but with no success in discovering

her intention. Macpherson, i\i. The duke ofBuckingham pretended,

in the above mentioned letter to St. Germain, June 1712, that he

had often pressed the queen on the subject of her brother's restora-

tion , but could get no other answer than, "you see he does not

make the least step to oblige me j
" or, " he may thank himself for it :

he knows I always loved him better than the other. " Id. SaS. This

alludes to the pretender's pertinacity, as the writer thought it, in

adhering to his religion 5 and it may be very questionable, whether

he had ever such conversation with the queen at all But , if he had,

it does not lead to the supposition , that under all circumstances she

meditated his restoration. If the book under the name of Mesnager

is genuine, which I much doubt, Mrs. Masham had never been able

to elicit any thing decisive of her majesty's inclinations ; nor do any

of the Stuart correspondents in Macpherson pretend to know her in-

tentions with certainty. The following passage in Lockhart seems

rather more to the purpose. On his coming to parliament in 17 10,

with a " high monarchical address, " wliich he had procured from

the county of Edinburgh, " the queen told me, though I had almost

always opposed her measures , she did not doubt of my affection to

her person, and hoped I would not concur in the design against Mrs.

Masham, or for bringing over the prince of Hanover. At first I was
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sertors ofhereditary descent could acquiesce in her usurp-

ation no longer than they found it necessary for their

object ; if her life should be protracted to an ordinary

duration , it was almost certain that Scotland first , and

afterwards England , would be wrested from her impotent

grasp. Yet , though I believe the queen to have been sen-

sible of this, it is impossible to pronounce that either

through pique against the house of Hanover , or inability

to resist her own counsellors , she might not have come

into the scheme of altering the succession.

But if neither the queen nor her lord treasurer were

inclined to take that vigorous course which one party

demanded, they at least did enough to raise just alarm

somewhat surprised, but recovering myself, I assured her I should

never be accessary to the imposing any hardship or affront npon her
;

and a;, for the prince of Hanover, her majesty might judge from the

address I had read , that I should not be acceptable to my consti-

tuents if I gave my consent for bringing over any of that family,

either now or at any time hereafter. At that she smiled , and I with-

drew ; and then she said to the duke (Hamilton) , she believed I was

an honest man and a fair dealer, and the duke replied, he could assure

her I liked her majesty and all her father's bairns." P. 3iy, It ap-

pears in subsequent parts of this book , that Lockhart and his friends

were confident of the queen's inclinations in the last year of her life,

though not of her resolution.

The truth seems to be, that Anne was very dissembling, as Swift

repeatedly says in his private letters , and as feeble and timid persons

in high station generally are , that she hated the house of Hanover,

and in some measure feared them; but that she had no regard for the

pretender ( for it is really absurd to talk like Somerville of natural

affection under all the circumstances), and feared him a great deal

more than the other ; that she liad however some scruples about his

right, which were counterbalanced by her attachment to the churcii

of England; consequently, that she was wavering among opposite

impulses, but with a predominating timidity which would have pro-

bably kept all right.
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in the other •, and it seems strange to deny that the pro-

testant succession was in danger. As lord Oxford's as-

cendancy diminished , the signs of impending revolution

became less equivocal. Adherents of the house of Stuart

were placed in civil and military trust ^ an Irish agent of

the pretender was received in the character of envoy

from the court of Spain ^ the most audacious manifest-

ation of disaffection were overlooked '

. Several even in

parliament spoke with contempt and aversion of the

house of Hanover ^. It was surely not unreasonable in

' The duchess of Gordon , in June 171 1, sent a silver medal to the

faculty of advocates at Edinburgh , vyith a head on one side , and the

inscription, Cujus est; on the other, the British isles, with the word

Reddite. The dean of faculty, Dundas of Arniston
,
presented this

medal, and there seems reason to helieve that a majority of the ad-

vocates voted for its reception. Somerville, p. 4^2. Bolingbroke, in

writing on the subject to a friend, it must be owned, speaks of the

proceeding with due disapprobation. Bolingbroke Correspondence, i.

3/1 3. No measures however were taken to mark the court's dis-

pleasure.

" Nothing is more certain, " says Bolingbroke in his letter to sir

William Wyndham, perhaps the finest of his writings," than this

truth , that there was at that time no formed design in the party, what-

ever views some particular men might have, against his majesty's

accession to the throne." P. 2a. This is in effect to confess a great

deal; and in other parts of the same letter, he makes admissions of

the same kind , though he says that he and other tories had deter-

mined, before the queen's death, to have no connexion with the

pretender, on accoimt of his religious bigotry, P. 11 1.

'' Lockhart gives us a speech of sir William Whitelock in lyiji

bitterly inveighing against the elector of Hanover, who, he hoped,

would never come to the crown. Some of the whigs cried out on this

that he should be brought to the bar; when Whitelock said he would

not recede an inch ; he hoped the queen would outlive that prince,

and in comparison to her he did not value all the princes of Germany

one farthing. P. 469. Swift , in " Some Free Thoughts upon the Pre-

sent State of Affairs," I7i4> speaks with much contempt of the
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the whig party to meet these assauhs of the enemy with

something beyond the ordinary weapons of an opposition.

They affected no apprehensions that it was absurd to en-

tertain. Those of the opposite faction, who wished well

to the protestant interest , and were called Hanoverian

tories , came over to their side , and joined them on mo-

tions that the succession was in danger '. No one hardly,

who either hoped or dreaded the consequences , had any

house of Hanover and its sovereign, and suggests, in derision, that

the infant son of the electoral prince might be invited to take up his

residence in England. He pretends in this tract , as in ail his writings,

to deny entirely that there was the least tendency towards jacobitism,

either in any one of the ministry, or even any eminent individual

out of it ; but with so impudent a disregard of truth , that I am not

perfectly convinced of his own innocence as to that intrigue. Thus,

in his Inquiiy into the behaviour of the queen's last ministry, he says,

" I remember, during the late treaty of peace, discoursing at several

times with some very eminent persons of the opposite side, with

whom I had long acquaintance. I asked them seriously , whether they

or any of their friends did in earnest believe, or suspect the queen or

the ministry to have any favourable regards towards the pretender?

They a!l confessed for themselves, that they believed nothing of the

matter, etc." He then tells us, that he had the curiosity to ask almost

every person in great employment, whether they knew or had heard

of any one particular man , except professed non-jurors , that dis-

covered the least inclination towards the pretender; and the whole

number they could muster up did not amount to above five or six,

among whom one was a certain old lord L'tely dead , and one a pri-

vate gentleman, of little consequence and of a broken fortune, etc.

(Vol. i5. p. 94. edit. lamo. 176").) This acute observer of mankind

well knew, that lying is frequently successful in the ratio of its ef-

frontery and extravagance. There are, however, some passages in

this tract, as in others written by Swift, in relation to that time,

which serve to illustrate the obscure maciiinations of those famous

last years of the queen.

' On a motion in the house of lords that the protestant succession

was in danger, April 5, 17145 the ministry had only a majority of 76
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doubts upon this score ; and it is only a few moderns who

have assumed the privilege of setting aside the persuasion

of contemporaries upon a subject which contemporaries

were best able to understand '. Are we then to censure

the whigs for urging on the elector of Hanover , who , by

a strange apathy or indifference , seemed negligent of the

great prize reserved for him ^ or is the bold step of de-

manding a writ of summons for the electoral prince as

duke of Cambridge to pass for a factious insult on the

queen , because , in her imbecility, she was leaving the

crown to be snatched at by the first comer, even if she

were not , as they suspected , in some conspiracy to bestow

it on a proscribed heir " .^ I am much inclined to believe
,

to 69, several bishops and other tories voting against them. Pari. Hist,

vi. i334. Even in the commons the division was hut 2S6 to 208. Id.

1347.

' Somerville has a separate dissertation on the danger of the pro-

testant succession, intended to prove that it was in no danger at all,

except through the violence of the whigs in exasperating the queen.

It is true that Lockhart's Commentaries were not pubhshed at this

time , hut he had Macpherson before him , and the Memoirs of

Berwick , and even gave credit to the aulheuticity of Mesnnger, which

I do not. But this sensible, and on the whole impartial writer, had

contracted an excessive prejudice against the whigs of that period as

a party, though he seems to adopt their principles. His dissertation

is a laboured attempt to explain away the most evident facts , and to

deny what no one of either party at that time would probably have

in private denied.

" The queen was very ill about the close of 171 3; in fact, it be-

came evident, as it had long been apprehended, that she could not

live much longer. The Hanoverians, both whigs and tories, urged

that the electoral prince should be sent for; it was thought that

whichever of the competitors should have the start upon her death

would succeed in securing the crown, Macpherson, 385. 646. 667. et

alibi. Can there be a more complete justification of this measure ,

which Somerville and the tory writers treat as disrespectful to the
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that the great majority of the nation were in favour of

the protestant succession ; but if the princes of the house

of Brunswic had seemed to retire from the contest , it

might have been impracticable to resist a predominant

faction in the council and in parliament ^ especially if the

son of James , listening to the remonstrances of his Eng-

lish adherents , could have been induced to renounce a

faith which, in the eyes of too many, was the sole pre-

text for his exclusion.
'

The queen's death , which came at last perhaps rather

queen? The Hanoverian envoy, Schatz, demanded the writ for the

electoral prince vfithout his master's orders ; but it was done with the

advice of all the whig leaders, id. 5g2, and with the sanction of the

electress Sophia , who died immediately after. " All who are for Ha-

nover believe the coming of the electoral prince to be advantageous;

all those against it are frightened at it." Id. Sijf!. It was doubtless a

critical moment, and the court of Hanover might be excused for

pausing in the choice of dangers , as the step must make the queen

decidedly their enemy. She was greatly offended , and forbad the

Hanoverian minister to appear at court. Indeed she wrote to liie

elector, on May 19, expressing her disapprobation of the prince's

coming over to England , and " her determination to oppose a project

so contrary to her royal authority, however fatal the consequences

may be." Id. 621. Oxford and Bolingbroke intimate the same. Id.

593. and see Bolingbroke Correspondence, iv. 5i3. a very strong

passage. The measure was given up , whether from unwillingness on

the part of George to make the queen irreconcileable , or, as is at least

equally probable , out of jealousy of his son. The former certainly

disappointed his adherents by more apparent apathy than their ar-

dour required; which will not be surprising, when we reflect that,

even upon the throne, he seemed to care very little about it. Mac-

pherson , sub ann. lyi/i. passim.

' He was strongly pressed by his English adherents to declaie

himself a protestant. He wrote a very good answer. Macpherson, 43().

Madame de Mainteiion says , some catholics urged him to the .same

course, par une politique pouss^e un peu trop loin. Lettres a la prin-

cesse des Ursins , ii. 428.
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more quickly than was foreseen , broke for ever the fair

prospects of her family. George I, unknown and absent,

was proclaimed without a single murmur, as if the crown

had passed in the most regular descent. But this was a

momentary calm. The jacobite party recovering from the

first consternation , availed itself of its usual arms , and

of those with which the new king injudiciously sup-

plied it. Many of the tories who would have acquiesced

in the act of settlement seem to have looked on a leading

share in the administration as belonging of right to what

was called the church party, and complained of the

formation of a ministry on the whig principle. In later

times , also , it has been not uncommon to censure George I

for governing, as it is called , by a faction. Nothing can

be more unreasonable than this reproach. Was he to

select those as his advisers who had been , as we know
and as he believed , in a conspiracy with his competitor ?

Was lord Oxford , even if the king thought him faithful
,

capable of uniting with any public men , hated as he was

on each side ? Were not the tories as truly a faction as

their adversaries, and as intolerant during their own
power ' ? Was there not , above all , a danger, that if

" The rage of the tory party against the queen and lord Oxford

for retaining whigs in office is notorious from Swift's private letters,

and many other authorities. And Bolinghroke, in his letter to sir W.
Wyndham , very fairly owns their intention " to fill the employments
of the kingdom, down to the meanest, with tories." " We imagined,

"

he proceeds, " that such measures, joined to the advantages of our

numbers and our property, would secure us against all attempts

during her reign; and that we should soon become too consi-

derable not to make our terms in all events which might happen af-

terwards ; concerning which, to speak truly, I believe few or none
of us had any very settled resolution." P. 1 1. It is rather amusing to

observe
, that those who called themselves the tory or church parU



/i4 THE CONSTITUTIONAL HISTORY OF ENGLAND.

some of one denominallon were drawn by pique and

disappointment into the ranks of the Jacobites , the whigs

,

on the other hand , so ungratefully and perfidiously re-

compensed for their arduous services to the house of

Hanover, might think all royalty irreconcileable with the

principles of freedom , and raise up a republican party,

of which the scattered elements were sufficiently dis-

cernible in the nation ' ? The exclusion , indeed , of the

whigs would have been so monstrous , both in honour

and policy, that the censure has generally fallen on their

alleged monopoly of public offices. But the mischiefs of

a disunited, hybrid ministry had been sufficiently mani-

fest in the two last reigns ; nor could George , a stranger

to his people and their constitution , have undertaken

without ruin that most difficult task of balancing parties

and persons to which the great mind of William had

proved unequal. Nor is it true that the tories , as such
,

were proscribed 5 those who chose to serve the court met

with court favour, and in the very outset the few men
of sufficient eminence who had testified their attachment

to the succession received equitable rewards; but, most

happily for himself and the kingdom , most reasonable ac-

cording to the principles on which alone his throne could

rest , the first prince of the house of Brunswic gave a
, /

seem to have fancied they had a natural right to power and profit , so

that an injury was done them when these rewards went .another way ;

and I am not sure that something of the same prejudice has not heen

perceptible in times a good deal later.

' Though no republican party , as I have elsewhere observed

,

could with any propriety be said to exist , it is easy to perceive that a

certain degree of provocation from the crown might have broiiglit

one together in no slight force. These two propositions are perfectly

compatible.
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decisive preponderance in his favour to Walpole and

Townshend above Harcourt and Bolingbroke.

The strong symptoms of disaffection which broke out

in a few months after the king's accession , and which

can be ascribed to no grievance , unless the formation of

a whig ministry was to be termed one
,
prove the taint

of the late times to have been deep seated and extensive '.

The clergy, in very many instances , were a curse rather

than a blessing to those over whom they were set ; and

the people , while they trusted that from those polluted

fountains they could draw the living waters of truth, be-

came the dupes of factious lies and sophistry. Thus en-

couraged
, the heir of the Stuarts landed in Scotland

,

and the spirit of that people being in a great measure Ja-

cobite and very generally averse to the union , he met

with such success as , had their independance subsisted
,

would probably have established him on the throne. But

' This is well put by bishop Willis in his speech on the bil' against

Atteibiiry. Pari. Hist. viii. 3o5. In a pamphlet entitled EngHsh Advice

to the Freeholders ( Somers' Tracts , xiii. Sai ), ascribed to Atter-

bury himself, a most virulent attack is made on the government,

merely because what he calls the church party had been thrown out

of office. " Among all who call themselves whigs," he says," and

are of any consideration as such , name me the man I cannot prove

to be an inveterate enemy to the church of England , and I will be a

convert that instant to their cause." It must be owned, perhaps,

that the whig ministry might better have avoided some reflections on

the late times in the addresses of both houses ; and still more some
not very constitutional recommendations to the electors , in the pro-

clamation calling the new parliament in 17 14. Pari. Hist. vi. 44. 5o.

" Never was prince more universally well received by subjects than

his present majesty on his arrival, and never was Jess done by a

prince to create a change in people's affections. But so it is, a very

observable change hath happened. Evil infusions were spread on the

one hand , and, it may be , there was too great a stoicism or contempl
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Scotland was now doomed to wait on the fortunes of her

more powerful ally •, and on his invasion of England , the

noisy partisans of hereditary right discredited their fac-

tion by its cowardice. Few rose in arms to support the re-

bellion , compared with those who desired its success, and

did not blush to see the gallant savages of the Highlands

shed their blood that a supine herd of priests and country

gentlemen might enjoy the victory. The severity of the

new government after the rebellion has been often

blamed; but I know not whether, according to the usual

rules of policy, it can be proved that the execution of two

peers and thirty other persons , taken with arms in fla-

grant rebellion, was an unwarrantable excess of pu-

nishment. There seems a latent insinuation in those who
have argued on the other side , as if the Jacobite rebellion

,

being founded on an opinion of right , was more excusable

than an ordinary treason— a proposition which it would

of popularity on the other. " Argument to prove the Affections of the

People of England to be the best Security for the Government, p. ii

(1716). This is the pamphlet written to recommend lenity towards

the rebels, which Addison has answered in the Freeholder. It is in-

vidious, and perhaps secretly jacobite. Bolingbroke observes, in the

letter already quoted, that the pretender's journey from Bar, in

1714, was a mere farce, no party being ready to receive him; but

" the menaces of the whigs , backed by some very rash declarations

[those of the king] and little circumstances of humour, which fre-

quently offend more than real injuries, and by the entire change of

all persons in employment, blew up the coals." P. 34- Then, he

owns, the tories looked to Bar. " The violence of the whigs forced

them into the arms of the pretender. " It is to be remarked on all

this, that, by Bolingbroke's own account, the tories, if they had no

" formed design" or " settled resolution" that way, were not very

determined in their repugnance before the queen's death; and that

the chief violence of which they complained was, that George chose

to employ his friends rather than his enemies.
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not have been quite safe for the reigning dynasty to

acknowledge. Clemency, however, is the standing policy

of constitutional governments , as severity is of despo-

tism •, and if the ministers of George I. might have ex-

tended it to part of the inferior sufferers (for surely

those of higher rank were the first to he selected ) with

safety to their master, they would have done well in

sparing him the odium that attends all political punish-

ments. '

It will be admitted on all hands at the present day, that

the charge of high treason in the impeachments against

Oxford and Bolingbroke was an intemperate excess of

resentment at their scandalous dereliction of the public

honour and interest. The danger of a sanguinary revenge

inflamed by party spirit is so tremendous , that the worst

of men ought perhaps to escape , rather than suffer by a

retrospective , or, what is no better, a constructive , ex-

tension of the law. The particular charge of treason was , ?

that in the negotiation for peace they had endeavoured to •

procure the city of Tournay for the king of France
; ^

which was maintained to be an adhering to the queen's f

' The trials after this rebellion were not conducted with quite that

appearance of impartiality which we now exact from judges. Chief
baron ]\Iontagu reprimanded a jury for acquitting some persons in-

dicted for treason; and Tiudal, an historian very strongly on the

court side, admits that the dying speeches of some of the sufferers

made an impression on the people, so as to increase rather than
lessen the number of Jacobites. Continuation of Rapin

, p. 5oi (folio

ed.). There seems however, upon the whole, to have been greater and
less necessary severity after the rebellion of 1745; and upon this latter

occasion it is impossible not to reprobate the execution of Mr. Rat-
cliffe, brother of that earl of Derwentwater who had lost his head in

1718, after an absence of thirty years from his country, to the sove-

reign of which he had never professed allegiance , nor could owe
any, except by the fiction of our law.
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enemies , within the statute of Edward III '
. But as this

construction could hardly be brought within the spirit of

that law, and the motive was certainly not treasonable or

rebellious , it would have been incomparably more con-

stitutional to treat so gross a breach of duty as a misde-

meanor of the highest kind. This angry temper of th(

commons led ultimately to the abandonment of the whoh

impeachment against lord Oxford •, the upper house U

though it had committed Oxford to the Tower, whicl^

)

seemed to prejudge the question as to the treasonable

character of the imputed offence , having two years after-

wards resolved that the charge of treason should be first;,

determined , before they would enter on the articles of|

less importance ; a decision with which the commons were
|

so ill satisfied, that they declined to go forward with thef

prosecution. The resolution of the peers was hardly con-'

formable to precedent , to analogy, or to the dignity of

the house of commons , nor will it perhaps be deemed

binding on any future occasion •, but the ministers pru-

dently suffered themselves to be beaten , rather than ag-

gravate the fever of the people by a prosecution so full

of delicate and hazardous questions. "

' Pari. Hist. 73. It was carried against Oxford by 247 to 127, sir

Joseph Jekyll strongly opposing it, though he had said before (id.

67) that they had more than sufficient evidence against Bolingbroke

on the statute of Edward III. A motion was made in the lords, to

consult the judges whether the articles amounted to treason, but lost

by 84 to 5?.. Id. i54. Lord Cowper on this occasion challenged all the

lawyers in England to disprove that proposition. The proposal of

reference to the judges was perhaps premature; but the house must

surely have done this before their final sentence, or shown them-

selves more passionate than in the case of lord Strafford.

= Pari. Hist. vii. 486. The division was 88 to 5fi. There was a schism

in the whig party at this time
;
yet 1 should suppose the ministers
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One of these questions , and by no means the least

important , would doubtless have arisen upon a mode of

defence alleged by the earl of Oxford in the house , when
the articles ofimpeachment were brought up. "My lords,"

he said ,
" if ministers of state , acting by the immediate

commands of their sovereign , are afterwards to be made
accountable for their proceedings , it may, one day or

other, be the case of all the members of this august as-

sembly.' " It was indeed undeniable, that the queen had

been very desirous of peace , and a party, as it were , to!l|

all the counsels that tended to it. Though it was made al \

charge against the impeached lords , that the instructions

to sign the secret preliminaries of 17 1 1 with M. Mesnager,

on the part of France , were not under the great seal

,

nor countersigned by any minister, they were certainly

under the queen's signet , and had all the authority of

her personal command. This must have brought on the \l

yet unsettled and very delicate question of ministerial
|

responsibility in matters where the sovereign has inter- I

posed his own command ; a question better reserved , it li

might then appear, for the loose generalities of debate
,

than to be determined with the precision of criminal law.

Each party, in fact, had in its turn made use of the

queen's personal authority as a shield ; the whigs availed

themselves of it to parry the attack made on their ministry

after its fall , for an alleged mismanagement of the war

might have prevented this defeat, if they had been anxious to do so.

It seems, however, by a letter in Coxe's Memoirs of Walpole, vol. ii.

p. 128, that the government were for dropping the charge of treason

against Oxford, " it being very certain that there is not sufficient evi-

dence to convict him of that crime, " but for pressing those of misde-

meanor.

' Pari. Hist. vii. io5.

IV. 4

k
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in Spain before the battle of Almanza ' ; and the modern

constitutional theory was by no means so established in

public opinion as to bear the rude brunt of a legal argu-

ment. Anne herself, like all her predecessors, kept in her

own hands the reins of power-, jealous, as such feeble

characters usually are , of those in whom she was forced

to confide , especially after the ungrateful return of the

duchess of Marlborough for the most affectionate condes-

cension , and obstinate in her judgment, from the very

consciousness of its weakness , she took a share in all bu-

siness , frequently presided in meetings of the cabinet

,

and sometimes gave directions without their advice '^.

The defence set up by lord Oxford would undoubtedly

not be tolerated at present, if alleged in direct terms , by

' Pari. Hist. vi. 972. Burnet, 56o , makes some observations on the

YOte passed on this occasion, censuring the late ministers for advising

an offensive war in Spain. " A resolution in council is only the sove-

reign's act, who upon hearing his counsellors deliver their opinions
,

forms his own resolution; a counsellor may indeed be liable to cen-

sure for what he may say at that board ; but the resolution taken

there has been hitherto treated with a silent respect; but by that

precedent it will be hereafter subject to a parliamentary inquiry.
"

Speaker Onslow justly remarks, that these general and indefinite

sentiments are liable to much exception , and that the bishop did not

try them by his whig principles. The first instance where I find the

responsibility of some one for every act of the crown strongly laid

down is in a speech of the duke of Argyle , in lySg. Pari. Hist. ix.

Ii38. " It is true," he says ,
" the nature of our constitution requires

that public acts should be issued out in his majesty's name; but for all

that, my lords, he is not the author of them.
"

^ " Lord Bolingbroke used to say that the restraining orders to the

duke of Ormond were proposed in the cabinet council , in the

queen's presence , by the earl of Oxford, who had not communicated

his intention to the rest of the ministers, and that lord Bolingbroke

was on the point of giving his opinion against it, when the queen
,

without suffering the matter to be debated , directed these orders to
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either house of parliament , however it may sometimes he

deemed a sufficient apology for a minister, hy those whose

bias is towards a compliance with power, to insinuate that

he must either ohey against his conscience, or resign

against his will.

Upon this prevalent disaffection , and the general dan-

gers of the estahlished government, was founded that

measure so frequently arraigned in later times, the sub-

stitution of septennial for triennial parliaments. The mi-

nistry deemed it too perilous for their master, certainly

for themselves, to encounter a general election in i^i^ ^.|

but the arguments adduced for the alteration , as it wasi

meant to be permanent , were drawn from its permanentl

expediency. JNothing can he more extravagant than what|

is sometimes confidently bolted out hy the ignorant , that

the legislature exceeded its rights hy this enactment ^ or,

if that cannot legally be advanced , that it at least violated

the trust of the people, and broke in upon the ancient

constitution. The law for triennial parliaments was of

little more than twenty years' continuance. It was an ex-

periment which , as was argued , had proved unsuccessful

;

it was subject , like every other law, to be repealed en-

tirely, or to be modified at discretion. As a question of

constitutional expediency, the septennial bill was doubt-

less open at the time to one serious objection. Every one

admitted that a parliament subsisting indefinitely during

a king's life , but exposed at all times to be dissolved at

be sent, and broke up the council. This story was told by the late

lord Bolingbroke to my father." Note by lord Hardwicke on Burnet

(Oxf. edit. vi. 119). The noble annotator has given us the same

anecdote in the Hardwicke State Papers, ii. 482, but with this va-

riance, that lord Bolingbroke there ascribes the orders to the queen

herself, though he conjectured them to have proceeded from lord

Oxford.
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his pleasure , would become far too Utile independeut oi

the people , and far loo much so upon the crown. But if

the period of its continuance should thus be extended

from three to seven years , ihe natural course of en-

croachment of those In power, or some momentous cir-

cumstances like the present , might lead to fresh prolon-

gations, and gradually to an entire repeal of what had

been thought so important a safeguard of its purity. Time

has happily put an end to apprehensions , which are not

on that account to be reckoned unreasonable. '

Many attempts have been made to obtain a return to

triennial parliaments ; the most considerable of which

was in 1733, when the powerful talents of Walpole and

his opponents were arrayed on this great question. It has

been less debated in modern limes than some others con-

nected with parliamentary reformation. So long indeed

as the sacred duties of choosing the representatives of a

free nation shall be perpetually disgraced by tumultuary

excess , or, what is far worse , by gross corruption and

ruinous profusion , evils which no effectual pains are

taken to redress , and which some apparently desire to

perpetuate , were it only to throw discredit upon the po-

pular part of the constitution , it would be evidently inex-

pedient to curtail the present duration of parliament. But

even , independently of this not insuperable objection , it

may well be doubted whether triennial elections would

make much perceptible difference in the course of go-

vernment, and whether that difference would on the whole

' Pari. Hist. vii. 292. The apprehension that parhament, having

taken this step, might go on still farther to protract its own duration,

was not quite idle. We find from Coxa's Memoirs of Walpole, ii.

317, that, in 1720, when the first septennial house of commons had

nearly run its term, there was a project of once more prolonging

its life.
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be beneficial. It will be found , I believe , on a retrospect

of the last hundred years , that the house of commons

would have acted , in the main , on the same principles
,

had the elections been more frequent-, and certainly the

effects of a dissolution, when it has occurred in the regular

order, have seldom been very important. It is also to

be considered whether an assembly which so much takes

to itself the character of a deliberative council on all;

matters of policy, ought to follow with the precision of a

weather-glass the unstable prejudices of the multitude.

There are many who look too exclusively at the function^

of parliament , as the protector of civil liberty against the

crown ; functions , it is true , most important
,
yet not

more indispensable than those of steering a firm course

in domestic and external affairs, with a circumspectness

and providence for the future , which no wholly demo-

cratical government has ever yet displayed. It is by a

middle position between an oligarchical senate and a po-:

pular assembly, that the house of commons is best pre-|

served both in its dignity and usefulness, subject indeed|

to swerve towards either character by that continual va- '

riation of forces which act upon the vast machine of our

commonwealth. But what seems more important than the

usual term of duration , is that this should be permitted to

take its course , except in cases where some great change

of national policy may perhaps justify its abridgment.

The crown would obtain a very serious advantage over

the house of commons , if it should become an ordinary

thing to dissolve parliament for some petty ministerial

interest , or to avert some unpalatable resolution. Custom

appears to have established , and with some convenience

,

the substitution of six for seven years as the natural life

of a house of commons ^ but an habitual irregularity iu



54 THE CONSTITUTIONAL HISTORY OF ENGLAND.

this respect might lead in time to consequences that most

men would deprecate. And it may here be permitted to

express a hope , that the necessary dissolution of parlia-

ment within six months of a demise of the crown will not

long be thought congenial to the spirit of our modern

government.

A far more unanimous sentence has been pronounced

by posterity upon another great constitutional question

,

that arose under George I. Lord Sunderland persuaded

the king to renounce his important prerogative of making

peers ; and a bill was supported by the ministry, limiting

the house of lords, after the creation of a very few

more , to its actual numbers. The Scots were to have

twenty-five hereditary, instead of sixteen elective , mem-
bers of the house 5 a provision neither easily reconciled

to the union , nor required by the general tenor of the

bill. This measure was carried with no difficulty through

the upper house , whose interests were so manifestly con-

cerned in it. But a similar motive , concurring with the

efforts of a powerful malecontent party, caused its rejec-

tion by the commons '. It was justly thought a proof of

the king's ignorance or indifference in every thing that

concerned his English crown , that he should have con-

sented to so momentous a sacrifice ; and Sunderland was

reproached for so audacious an endeavour to strengthen

his private faction at the expense of the fundamental laws

of the monarchy. Those who maintained the expediency

of limiting the peerage had recourse to uncertain theories

as to the ancient constitution , and denied this prerogative

to have been originally vested in the crown. A more
plausible argument was derived from the abuse , as it

' Pijrl. Hist. ^'ii. 589.

^
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was then generally accounted , of creating at once twelve

peers in the late reign , for the sole end of establishing a

majority for the court-, a resource which would be always

at the command of successive factions , till the British

nobility might become as numerous and venal as that

of some FAiropcan stales. It was argued that there was a

fallacy in concluding the collective power of the house of

lords to be augmented by its limitation , because every

single peer would evidently become of more weight in

the kingdom ^ that the wealth of the whole must bear a

less proportion to that of the nation , and would possibly

not exceed that of the lower house , while on the other

hand it might be indefinitely multiplied by fresh crea-

tions , that the crown would lose one great engine of

corrupt influence over the commons , w hich could never

be truly independent , while Its principal members were

looking on it as a stepping - stone to hereditary ho-

nours. '

Though these reasonings , however, are not destitute of

considerable weight , and the unlimited prerogative of

augmenting the peerage is liable to such abuses , at least

in theory, as might overthrow our form of government ;

while , in the opinion of some , whether erroneous or

not , it has actually been exerted w ith too little discre-

tion , the arguments against any legal limitation seem

more decisive. The crown has been carefully restrained

by statutes, and by the responsibility of its advisers 5 the

commons , if they transgress their boundaries , are an-

nihilated by a proclamation ; hut against the ambition , or,

what is much more likely , the perverse haughtiness of

' The arguments on this side are urged by Addison, in the OKI

Whig ; and by the autlior of a tract, entitled Six Questions Stated and

Answered.

•t
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the aristocracy , the constitution has not furnished such

direct securities. And as this would he prodigiously

enhanced by a consciousness of their power, and hy a

sense of self-importance which every peer would derive

from it , after the limitation of their numhers , it might

break out in pretentions very galling to the people , and

in an oppressive extension of privileges which were al-

ready sufficiently obnoxious and arbitrary. It is true that

the resource of subduing an aristocratical faction by the

creation of new peers could never be constitutionally em-

ployed
, except in the not very probable case of an equal

balance
;
but it might usefully hang over the heads of

the whole body , and deter them from any gross excesses

of faction or oligarchical spirit. The nature of our govern-

ment requires a general harmony between the two houses

of parliament
5 and indeed any systematic opposition be-

tween them would of necessity bring on the subordination

of one to the other in too marked a manner 5 nor had

there been wanting , within the memory of man , several

instances of such jealous and even hostile sentiments as

could only be allayed by the inconvenient remedies of a

prorogation or a dissolution. These animosities were likely

to revive with more bilterness , when the country gentle-

men and leaders of the commons should come to look

on the nobility as a class into which they could not enter,

and the latter should forget more and more , in their

inaccessible dignity, the near approach of that gentry to

themselves in respectability of birth and extent of pos-

sessions. '

These innovations on the part of the new government

The speeches of Walpole and others, in the Parliameutaiy

Debates, contain the whole force of the arguments against the peerage

bill. Steele, in the Plebeian, opposed his old friend and co-adjutor,
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were maintained on the score of its unsettled state , and

want of hold on the national sentiment. It may seem a

reproach to the house of Hanover , that , connected as it

ought to have been with the names most dear to English

hearts , the protestant religion and civil liberty , it should

have been driven to try the resources of tyranny , and

to demand more authority , to exercise more control
,

than had been necessary for the worst of their predeces-

sors. INIuch of this disaffection was owing to the cold

reserve of George I , ignorant of the language , alien

from the prejudices of his people , and continually ab-

sent in his electoral dominions , to which he seemed

to sacrifice the nation's interest and the security of his

own crown. It is certain that the acquisition of the

duchies of Bremen and Verden for Hanover, in 17 16,

exposed Great Britain to a very serious danger , by pro-

voking the king of Sweden to join in a league for the res-

toration of the pretender '. It might have been impossible,

Addison, wlio forgot a little in parly and controversy their ancient

friendship.

Lord Sunderland held out , by way of inducements to the bill , that

the lords would jiart with scandaluin magnatum, and permit the

commons to administer an oath ; and that the king would give up the

prerogative of pardoning after an impeachment. Coxe's Walpole, il.

17a. 31ere trifles , in comparison with the Innovations projected.

' The letters In Coxe's Memoirs of Walpole, vol. li. , abundantly

show the German nationahty , the impolicy and neglect of his duties
,

the rapacity and petty selfishness of George 1. I'he whigs were much

dissatisfied ; but fear of losing their places made them his slaves.

Nothing can be more demonstrable, than that the king's character

was the main cause of preserving jacobitism , as that of his competitor

was of weakening it.

The habeas corpus was several times suspended in this reign, as It

had been in that of William. Though the perpetual conspiracies of

the Jacobites afforded a sufficient apology for tliis measure. It was
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such was the prccariousness of our revolution seltlemenl

,

to have made the abdication of the electorate a condition

of the house of Brunswic's succession; but the conse-

quences of that connexion , though much exaggerated by

the factious and disaffected , were in various manners de-

trimental to English interests during these two reigns

;

and not the least, in that they estranged the affections

of the people from sovereigns whom they regarded as

still foreign.

The tory and jacohite factions, as I have observed
,

were powerful in the church. This had been the case ever

since the revolution. The avowed non- jurors were busy

with the press , and poured forth , especially during the

encouragement they received in part of Anne's reign ,
a

multitude of pamphlets , sometimes argumentative ,
more

often virulently libellous. Their idle cry, that the church

was in danger, which both houses , in 1704 ,
thought fit

to deny by a formal vote , alarmed a senseless multitude.

Those who took the oaths were frequently known parti-

sans of the exiled family •, and those who affected to dis-

claim that cause defended the new settlement with such

timid or faithless arms , as served only to give a triumph

to the adversary. About the end of William's reign grew up

the distinction of high and low churchmen ; the first dis-

tinguished by great pretensions to sacerdotal power ,
both

spiritual and temporal, by a repugnance to toleration, and

by a firm adherence to the tory principle in the state; the

latter by the opposite characteristics. These were pitched

invidiously held up as inconsistent with a government which professed

!o stand on the principles of liherty. Pari. Hist. v. i53. 7.67. 60/,; vii.

276; viii. 38. But some of these suspensions were too long, especiall)

the last, from Oct. I7'23 to Oct. 1723. Sir Joseph Jekyll ,
willi his

usual zeal for liberty, moved to reduce the time to six months.
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against each other in llie two houses of convocation
^

an assembly which virtually ceased to exist under

George I.

The convocation of the province of Canterbury ( for

that of York seems never to have been important) is sum-

moned by the archbishop's writ , under the king's direc-

tion , along with every parliament , to which it bears ana-

logy both in its constituent parts and in its primary func-

tions. It consists ( since the reformation ) of the suffragan

bishops , forming the upper house •, of the deans , arch-

deacons , a proctor or proxy for each chapter , and two

from each diocese , elected by the parochial clergy , who
together constitute the lower house. In this assembly sub-

sidies were granted and ecclesiastical canons enacted. In a

few instances , under Henry VIII and Elizabeth , they were

consulted as to momentous questions affecting the national

religion •, the supremacy of the former was approved

in 1 533 , the articles of faith were confirmed in 1662, by

the convocation. But their power to enact fresh canons

without the king's license was expressly taken away by a

statute of Henry YIII
;,
and even subject to this condi-

tion , is limited by several later acts of parliament , such

as the acts of uniformity under Elizabeth and Charles II

,

that confirming , and therefore rendering unalterable
,

the thirty-nine articles, those relating to non-residence

and other church matters , and still more
,
perhaps , by

the doctrine gradually established in Westminster -hall

,

that new ecclesiastical canons are not ])inding on the laity,

so greatly that it will ever be impossible to exercise it in

any affectual manner. The convocation , accordingly
,

with the exception of i6o3, when they established some

regulations, and of i64o , an unfortunate precedent,

when they attempted some more , had little business but U"^
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grant subsidies , which , however , were , from the time

of Henry \ III, always confirmed by an act of parliament
^

an intimation , no doubt , that the legislature did not

wholly acquiesce in their power even of binding the

clergv in a matter of property. This practice of ecclesias-

tical taxation was silently discontinued in 1G64 ", at a

lime when the authority and pre-eminence of the church

stood very high , so that it could not then have seemed

the abandonment of an important privilege. From this

time the clergy have been taxed at the same rate and

in the same manner with the laity.
'

It was the natural consequence of this cessation of all

business, that the convocation, after a few formalities,

' " It was first settled by a verbal agreement between archbishop

Sheldon and the lord chancellor Clarendon , and tacitly given into

by the clergy in gener.il as a great ease to tlieni in taxations. The first

public act of any kind relating to it was an act of pisrliament in i6fi5
,

by which the clergy were, in common with the laity, charged with

the tax given in that act , and were discharged from the payment of

the subsidies they had granted before in convocation; but in this act

of parliament of i665 there is an express saving of the right of the

clergy to tax themselves in convocation, if they think fit; but that

has never been done since, nor attempted, as I know of, and tlie

clergy have been constantly from that time charged with the laity in

all public aids to the crown by the house of commons. In conse-

quence of this (but from what period I cannot say), without the in-

tervention of any particular law for it , except what I shall mention

presently, the clergy (who are not lords of parliament) have assumed,

and without any objection enjoyed, the privilege of voting in the

election of members of the bouse of commons , in virtue of their ec-

clesiastical freeholds. This has constantly been practised from the

time it first began ; there are two acts of parliament which suppose it

to be now a right. The acts are, lo Anne, c. 23; i8 Geo. II. c. 18.

Gibson, bi.sliop of London, said to me, that this [the taxation of the

clergy out of convocation
|
was the greatest alteration in the consti-

tution ever made without an express law." Speaker Onslow's note on

Btirnet (Oxf. edit. iv. 5o8).
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either adjourned itself or was prorogued by a royal writ;

nor had it ever , with the few exceptions above noticed

,

sat for more than a few days , till its supply could be

voted. But , about the time of the revolution , the party

most adverse to the new order sedulously propagated a

doctrine, that the convocation ought to be advised with

upon all questions affecting the church , and ought even

to watch over its interests as the parliament did over

those of the kingdom '
. The commons had so far en-

couraged this faction , as to refer to the convocation the

great question of a reform in the liturgy for the sake of

comprehension , as has been mentioned in the last chap-

ter ; and thus put a stop to the king's design. It was not

suffered to sit much during the rest of that reign , to the

great discontent of its ambitious hieragogues. The most

celebrated of these , Atterbury
,
published a book , en-

titled the Rights and Privileges of an English Convoca-

tion , in answer to one by Wake , afterwards archbishop

of Canterbury. The speciousness of the former, sprinkled

with competent learning on the subject, a graceful style,

and an artful employment of topics, might easily delude,

at least , the willing reader. Nothing indeed could on re-

flection appear more inconclusive than Atterbury's argu-

Ttie first authority I have observed for this pretension is an ad-

dress of the house of lords, 19 Nov. 1^7$, to the throne, for the

frequent meeting of the convocation , and that they do maiie to the

king such representations as may be for the safety of the religion

established. Lords' Journals. This address was renewed Feb. 22

,

1677. But what took place in consequence I am not apprised. It

shows, however, some degree of dissatisfaction on the part of the

bishops, who must be presumed to have set forward these addresses

,

at the virtual annihilation of their synod, which naturally followed

from its relinquish ntent of self-taxation.
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ments. Were we even to admit the perfect analogy of a

convocation to a parliament , it could not be doubted that

the king may , legally speaking
,
prorogue the latter at his

pleasure 5 and that if neither money were required to be

granted nor laws to be enacted, a session would be very

short. The church had by prescription a right to be sum-

moned in convocation •, but no prescription could be set

up for its longer continuance than the crown thought ex-

pedient •, and it was too much to expect that William III

was to gratify his half avowed enemies with a privilege of

remonstrance and interposition they had never enjoyed.

In the year 1701 the lower house of convocation pre-

tended to a right of adjourning to a different day from

that fixed by the upper , and consequently of holding se-

parate sessions. They set up other unprecedented claims

to independence , which were checked by a prorogation '

.

Their aim was in all respects to assimilate themselves to

the house of commons , and thus both to set up the con-

vocation itself as an assembly collateral to parliament

,

and in the main independent of it, and to maintain their

co-ordinate power and equality in synodical dignity to

the prelates' house. The succeeding reign , however,

began under tory auspices •, and the convocation was in

more activity for some years than at any former period.

The lower house of that assembly still distinguished itself

by the most factious spirit , and especially by insolence

'

towards the bishops, who passed in general for whigs

,

and whom , while pretending to assert the divine rights of

episcopacy, they laboured to deprive of that pre eminence

" Rennet, 799. 84a. IJurnet, 280. This assembly had been suffered

to sit, probably, in consequence of the tory maxims which the mi-

nistry of that year professed.
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in the Anglican synod which ihe ecclesiastical conslitu-

tion of the kingdom had bestowed on them '. None was

more prominent in their debates than Atterbury himself,

whom , in the zenith of tory influence , at the close of

her reign , the queen reluctantly promoted to the see of

Rochester.

The new government at first permitted the convoca-

tion to hold its sittings. But they soon excited a flame

which consumed themselves by an attack on Hoadley,

bishop of Bangor, who had preached a sermon abounding

with those principles concerning religious liberty ofwhich

he had long been the courageous and powerful assertor*.

The lower house of convocation thought fit to denounce,

through the report of a committee , the dangerous tenets

of this discourse, and of a work not long before published

by the bishop. A long and celebrated war of pens

instantly commenced , known by the name of the Bango-

rian controversy; managed, perhaps on both sides, with

all the chicanery of polemical writers , and disgusting

both from its tediousness and from the manifest unwil-

lingness of the disputants to speak ingenuously what they

meant ^ But as the principles of Hoadley and his ad-

Wilkins's Concilia, iv. Burnet, passim. Boyer's Life of Queen
Anne, 12S. Somerville, 8a. 124

* The lower house of convocation, in the l.:te reign, among their

other vagaries, had requested " that some synodical notice might be

taken of the dishonour done to the church by a sermon jjcached by

Mr. Benjamin Hoadley at the Lawrence Jewry, Sept. ag, ijoS, con-

taining propositions contrary to the doctrine of the church, expressed

in the first and second parts of the homily against disobedience and

wilful rebellion." Wilkins,iv. 634.

" These qualities are so apparent, that after turning over some forty

or fifty tracts, and consuming a good many hours on the Bangorian

controversy, I should find some difficulty in stating with precision
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vocates appeared , in the main , lillle else than those of

protestantism and toleration , the sentence of the laity

,

in the temper that was then gaining ground as to eccle-

siastical suhjects, was soon pronounced in their favour,

and the high-church party discredited themselves by an

opposition to what now pass for the incontrovertible

truisms of religious liberty. In the ferment of that age

,

it was expedient for the state to scatter a little dust over

the angry insects^ the convocation was accordingly pro-

rogued in 1 7 1 7 , and has never again sat for any business '

.

Those who are imbued with high notions of sacerdotal

power have sometimes deplored this extinction of the

Anglican great council ; and though its necessity , as I

the propositions in dispute. It is however evident , thai a dishke, not

perhaps exactly to the house of Brunswic, but to the tenor of

George I's administration , and to Hoadley himself as an eminent ad-

vocate for it , who had been rewarded accordingly, was at the bottom

a leading motive with most of the chuich party; some of whom,
such as Hare, though originally ol a whig connexion, might have had

disappointments to exasperate them.

There was nothing whatever in Hoadley's sermon injurious to the

established endowments and privileges , nor to the discipline and

government, of the English church, even in theory. If this had been

the case, he might be reproached with some inconsistency in becoming

so large a partaker of her honours and emoluments. He even admitted

the usefulness of censures for open immoralities, though denying all

church authority to oblige any one to extex'nal communion , or to

pass any sentence which should determine the condition of men with

respect to the favour or displeasure of God. Hoadley's Works, ii.

465. 493. Another great question in this controversy was that of re-

ligious liberty, as a civil right, which the convocation explicitly

denied. And another related to the much debated exercise of private

judgment in religion, which, as one party meant virtually to take

away , so the others perhaps unreasonably exaggerated. Some other

disputes arose in the course of the combat, particularly the delicate

problem of the value of sincerity, as a plea for material errors.

' Tindal, 53g.
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have already observed , cannot possibly be defended as

an ancient part of the constitution , there are not wanting

specious arguments for tlie expediency of such a synod.

It might be urged , that the church , considered only as

an integrant member of the commonwealth , and the

greatest corporation within it, might justly claim that

right of managing its own affairs which belongs to every

other association ; that the argument from abuse is not

sufficient, and is rejected with indignation when applied,

as historically it might be, to representative governments

and to civil liberty; that in the present state of things,

no reformation even of secondary importance can be

effected without difficulty , nor any looked for in greater

matters , both from the indifference of the legislature

,

and the reluctance of the clergy to admit its interposition.

It is answered to these suggestions , that we must take

experience when we possess it , rather tlian analogy , for

our guide 5 that ecclesiastical assemblies have , in all ages

and countries, been mischievous, where they have been

powerful , which that of our wealthy and numerous clergy

must always be-, that if, however, the convocation could

be brought under the management of the state , w hich by

the nature of its component parts might seem not un-

likely , it must lead to the promotion of servile men , and

the exclusion of merit still more than at present 5 that

the severe remark of Clarendon , who observes , that of

all mankind none form so bad an estimate of human affairs

as churchmen , is abundantly confirmed by experience
5

that the representation of the church in the house of lords

is sufficient for the protection of its interests •, that the

clergy have an influence which no other corporation enjoys

over the bulk of the nation , and are apt to abuse it for the

purposes of undue ascendancy, unjust restraint, or fac-

IV. 5



66 THE CONSTITUTIONAL HISTORY OF ENGLAND.

tious ambition •, that the hope of any real good in reform-

ation of the church by its own assemblies, to whatever

sort of reform we may look , is utterly chimerical ; finally,

that as the laws now stand , which few would incline to

alter , the ratification of parliament must be indispen-

sable for any material change. It seems to admit of no

doubt that these reasonings ought much to outweigh those

on ihe opposite side.

In the last four years of the queen's reign , some in-

roads had been made on the toleration granted to dis-

senters, whom the high-church party held in abhorrence.

They had for a long time inveighed against what was

called occasional conformity , or the compliance of dis-

senters with the provisions of the test act in order merely

to qualify themselves for holding office, or entering into

corporations. Nothing could , in the eyes of sensible men

,

be more advantageous to the church , if a reunion of those

who had separated from it were advantageous , than this

practice. Admitting even that the motive was self-interest-

ed , has an established government , in church or state

,

any better ally than the self-interestedness of mankind ?

Was it not what a presbyterian or independent nrinisler

would denounce as a base and worldly sacrifice ? and if

so, was not the interest of the Anglican clergy exactly

in an inverse proportion lo this ? Any one competent to

judge of human affairs would predict , what has turned

out to be the case , that when the barrier was once taken

down for the sake of convenience , it would not be raised

again for conscience ; that the most latitudinarian theory,

the most lukewarm dispositions in religion , must be pro-

digiously favourable . to the reigning sect; and that the

dissenting clergy, though they might retain , or even ex-

tend their influence over the multitude, would gradually
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lose it with those classes who coukl be affected by the

test. But , even if the tory faction had been cool-headed

enough for such reflections , it has , unfortunately , been

sometimes less the aim of the clergy to reconcile those

who differ from them , than to keep them in a state of

dishonour and depression. Hence, in the first parliament

of Anne , a bill to prevent occasional conformity more

than once passed the commons-, and on its being rejected

by the lords , a great majority of William's bishops voting

against the measure , it was sent up again , in a very re-

prehensible manner, tacked, as it was called, to a grant

of money •, so that , according to the pretension of the

commons in respect to such bills , the upper house must

either refuse the supply, or consent to what they disap-

proved '
. This , however , having miscarried , and the

next parliament being of belter principles , nothing farther

was done till 1 7 1 1 , when lord Nottingham , a vehement

high-church man , having united with the whigs against

the treaty of peace, they were injudicious enough to gra-

tify him by concurring in a bill to prevent occasional

conformity ^. This was followed up by the ministry in a

more decisive attack on the toleration , an act for pre-

venting the growth of schism , which extended and con-

firmed one of Charles 11 , enforcing on all schoolmasters

,

and even on all teachers in private families, a declaration

of conformity to the established church , to be niade before

the bishop , from whom a license for exercising that pro-

fession was also to be obtained^. It is impossible to doubt

' Pari. Hist. vi. 862.

" 10 Anne, c. 2.

' 12 Anne, c. 7. Pari. Hist. vi. iS49- The schism act, according to

Lockhart , was promoted hy Bolingbroke , in order to gratify the high

tories, and to put lord Oxford under the necessity of declaring him-



68 THE CONSTITUTIONAL HISTORY OF ENGLAND,

for an instant , that if the queen's life had preserved the

tory government for a few years , every vestige of the

toleration would have been effaced.

These statutes, records of their adversaries' power,

the whigs, now lords of the ascendant, determined to

abrogate. The dissenters were unanimously zealous for

the house of Hanover and for the ministry
; the church

of very doubtful loyalty to the crown , and still less affec-

tion to the whig name. In the session of 17 19, accor-

dingly, the act against occasional conformity, and that

restraining education , were repealed '. It had been the

intention to have also repealed the test act ^ but the

disunion then prevailing among the whigs had caused so

formidable an opposition even to the former measures
,

that it was found necessary to abandon that project. Wal-

pole, more cautious and moderate than the ministry

of 1719, perceived the advantage of reconciling the

church as far as possible to the royal family, and to his

own government-, and it seems to have been an article in

the tacit compromise with the bishops , who were not

backward in exerting their influence for the cr«wn
,

that he should make no attempt to abrogate the laws

which gave a monopoly of power to the Anglican com-

munion. We may presume also that the prelates un-

dertook not to obstruct the acts of indemnity passed from

time to time in favour of those who had not duly qua-

self one way or other. " Though the earl of Oxford voted for it

himself, he concurred with those who endeavoured to restrain some

parts which they reckoned too severe ; and his friends in both houses,

particularly his brother auditor Harley, spoke and voted against it

very earnestly." P. 462.

' 5 Geo. I. c. 4- The whigs out of power, among whom was Wal-

pole , factiously and inconsistently opposed the repeal of the schism

act, so that it passed with much difficulty. Pari. Hist. vii. SGg.
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lificd themselves for the offices they held , and ^^hich
,

after some time hecoming regular, have in effect liirown

open the gates to protestant dissenters , though still sub-

ject to be closed by either house of parliament, if any

jealousies should induce them to refuse their assent to

this annual enactment. '

Meanwhile the principles of religious liberty, in all

senses of the word
,
gained strength by this eager contro-

versy, naturally pleasing as they are to the proud inde-

pendence of the English character, and congenial to

those of civil freedom , which both parties , tory as

much as whig, had now learned sedulously to maintain.

The non-juring and high-church factions among the

clergy produced few eminent men , and lost credit , not

more by the folly of their notions than by their general

want of scholarship and disregard of their duties. The
university of Oxford was tainted to the core with Jaco-

bite prejudices 5 but it must be added that it never stood

so low in respectability as a place of education ^. The

' The first act of this kind appears to have been in 1727. r Geo. II.

c. 23. It was repeated next year, intermitted the next, and afterwards

renewed in every year of that reign except the fifth, the seventeenth,

the twenty-second, the twenty-third, the twenty-sixth, and the

thirtieth. Whether these occasional interruptions were intended to

prevent the non-conformists from relying upon it, or were caused by

some accidental circumstance , must be left to conjecture. I believe

that the renewal has been regular every year since the accession of

George III.

' We find in Gutch's Collectanea Curiosa, vol. i. p. 53, a plan,

ascribed to lord chancellor Macclesfield, for taking away the elec-

tion of heads of colleges from the fellows, and vesting the nomination

in the great officers of state , in order to cure the disaffection and want

of discipline which was justly complained of. This remedy would

have been perhaps the substitution of a permanent for a temporary

evil. It appears also that archbishop Wake wanted to have had a bill

,
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government , on llie other hand , was studious to pro-

mole distinguished men ; and doubtless the hierarchy in

the first sixty years of the eighteenth century might very

advantageously he compared , in point of conspicuous

ahility, with that of an equal period that ensued. The
maxims of persecution were silently abandoned , as well

as its practice ^ Warburton , and others of less name
,

taught those of toleration with as much boldness as

Hoadley, but without some of his more invidious tenets
\

the more popular writers took a liberal tone ; the names

of Locke and Montesquieu acquired immense authority,

the courts of justice discountenanced any endeavour to

revive oppressive statutes; and, not long after the end

of George the Second's reign , it was adjudged in the

house of lords , upon the broadest principles of toleration

laid down by lord Mansfield , that non-conformity with

in 1 716, for asserting the royal supremacy, and better regulating

the clergy of the two universities (Coxe's Walpole , ii. 122); but I

do not know that the precise nature of this is any where mentioned.

I can scarcely quote Amherst's Terrse Filius as authority ; it is a^very

clever, though rather libellous, invective against the university of

Oxford at that time; but from internal evidence, as well as the con-

firmation Avhich better authorities afford it, I have no doubt that it

contains much truth.

Those who have looked much at the ephemeral literature of these

two reigns must be aware of many publications fixing the charge of

prevalent disaffection on this university, down to the death of George

II; and Dr. King, the famous Jacobite master of St. Mary Hall, ad-

mits that some were left to reproach him for apostasy in going to

court on the accession of the late king in 1760. The general reader

will remember the Isis by Mason , and the Triumph of Isis by

Warton; the one a severe invective, the other an indignant vindi-

cation : but in this instance, notwithstanding the advantages which

satire is supposed to have over panegyric , we most award the laurel

to the worse cause, and, what is more extraordinary, to the worse

poet.
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I lie cslablished church is recognized by the law , and not

an offence at which it connives.

Atterbury, bishop of Rochester, the most distinguished

of the party denominated high - church , became the

victim of liis restless character and implacable disaffection

to the house of Hanover. The pretended king , for some

years after his competitor's accession , had fair hopes

from different powers of Europe , — France , Sweden
,

Russia, Spain, Austria, — each of whom , in its turn
,

was ready to make use of this instrument , and from the

powerful faction who panted for his restoration. This was

unquestionably very numerous , though we have not as

yet the means of fixing with certainty on more than com-

paratively a small number of names. But a conspiracy for

an invasion from Spain and a simultaneous rising was

detected in 1^32 , which implicated three or four peers,

and among them the bishop of Rochester '
. The evidence

,

however, though tolerably convincing , being insuffi-

cient for a conviction by process of law, it was thought

expedient to pass a bill of pains and penalties against

this prelate , as well as others against two of his accom-

' Layer, who suffered on account of this plot , had accused several

peers, among others lord Cowper, who complained to the house of

the publication of his name ; and indeed , though he was at that time

strongly in opposition to the court, the charge seems wholly in-

credible. Lord Strafford, however, was probably guilty; lords North

and Orrery certainly so. Pari. Hist. viii. 2o3. There is even ground

to suspect that Sunderland, to une Tindal's words, "in the latter

part of his life had entered into correspondencies and designs which

would have been fatal to himself or to the public." P. 667. This is

mentioned by Coxe, i. i65 ; and certainly confirmed by Lockhart,

ii. 68. 70. But the reader will hardly give credit to such a story as

Horace Walpole has told, that he coolly consulted sir Robert, his

political rival, as to the part they should lake on the king's death.

Lord Orford's Works, iv. 287.
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plices. The proof, besides many corroborating cir-

cumstances , consisted in three letters relative to the

conspiracy , supposed . to be written by his secretary

Kelly, and appearing to be dictated by the bishop. He
was deprived of his see , and banished the kingdon^ for

life '
. This met wilh strong opposition , not limited to

the enemies of the royal family, and is open to the same

objection as the attainder of sir John Fenwick •, the dan-

ger of setting aside those precious securities against a

wicked government which the law of treason has fur-

nished. As a vigorous assertion of the state's authority

over the church we may commend the policy of Atter-

bury's deprivation 5 but perhaps this was ill purchased by

a mischievous precedent. It is, however, the last act of

a violent nature in any important matter which can be

charged against the English legislature.

No extensive conspiracy of the jacobile faction seems

ever to have been in agitation after the fall of Atterbury.

The pretender had his emissaries perpetually alert , and

it is understood that an enormous mass of letters "from

" State Trials, xvi. 324- Pari. Hist. viii. igS , et post. Most of the

bishops voted against their restless brother; and Willis, bishop of

Salisbury, made a very good but rather too acrimonious a speech on

the bill. Id. agS. Hoadley, who was no orator, published two letters

in the newspaper, signed Britannicus, in answer to Atterbury 's de-

fence; which , after all that had passed , he might better have spared.

Atterbury's own speech is certainly below his fame, especially the

perogation. Id. 267.

No one, I presume, will affect to doubt the reality of Atterbury's

connexions with the Stuart family , either before his attainder or

during his exile. The proofs of the latter were published by lord

Hailes in 1768, and may be found also in Nicholls's edition of Atter-

bury's Correspondence, i. 148. Additional evidence is furnished by

the Lockhart Papers , vol. ii. passim.
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his English friends is in existence '
•, but very few had

the courage , or rather folly, to plunge into so desperate a

course of rebellion. Walpole's prudent and vigilant admi-

nislration
, without transgressing the boundaries of that

free constitution for which alone the house of Brunswic

had been preferred , kept in check the disaffected. He
wisely sought the friendship of cardinal Fleury, aware

that no other power in Europe than France could effec-

tually assist the banished family. After his own fall and

the death of Fleury, new combinations of foreign policy

arose ; his successors returned to the Austrian connexion
;

a war with France broke out ; the grandson of James II

became master, for a moment, of Scotland, and even

advanced to the centre of this peaceful and unprotected

kingdom. But this was hardly more ignominious to the

government than to the Jacobites themselves ; none of

them joined the standard of their pretended sovereign;

and the rebellion of 1745 was conclusive, by its own
temporary success , against the possibility of his res-

toration '*. From this time the government , even when

' The Stuart papers obtained lately from Rome , and now in His

Majesty's possession, are said to furnish cojiious evidence of the Ja-

cobite intrigues, and to affect some persons not hitherto suspected.

We have reason to hope that they will not be long withheld from

the public , every motive for concealment being wholly at an end.

It is said that there were not less than fifty Jacobites in the parlia-

ment of 1728. Coxe , ii. 294.

* The tories, it is observed in the MS. journal of Mr. Yorke ( se-

cond earl of Hardwicke ) , showed no sign of affection to the govern-

ment at the time when the invasion was expected in 1743 , but treated

it all with indifference. Pari. Hist. xili. 668. In fact a disgraceful

apathy pervaded the nation ; and according to a letter from Mr. Fox
to Mr. Winnington in 1745, which I only quote from recollection,

it seemed peifectly uncertain , from this general passiveness, whether

the revolution might not be suddenly brought about. Yet very few
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in search of pretexts for alarm, could liardly affect to

dread a name grown so contemptible as that of the Stuart

party. It sui^vived , however, for the rest of the reign of

George II in those magnanimous compotations , which

had always heen the only evidence of its courage and

fidelity.

Though the jacobite party had set before its eyes an

object most dangerous to the public tranquillity, and

which , could it have been attained , would have brought

on again the contention of the seventeenth century
^

though in taking oaths to a government against which

they were in conspiracy, they showed a systematic disre-

gard of obligation , and were as little mindful of alle-

giance , in the years 17 15 and 17 45, to the prince they

owned in their hearts , as they had been to him whom
they had professed to acknowledge , it ought to be ad-

mitted that they were rendered more numerous and for-

midable than was necessary by the faults of the reigning

kings or of their ministers. They were not actuated for

the most part
,
perhaps with very few exceptions , by the

slavish principles of indefeasible right , much less by those

comparatively, I am persuaded , had the slightest attachment or pre-

judice in favour of the house of Stuart ; but the continual absence

from England , and the Hanoverian predilections of the two Georges

,

the feebleness and factiousness of their administration , and of public

men in general, and an indefinite opinion of mis-government, raised

through the press, though certainly without oppression or arbitrary

acts, had gradually alienated the mass of the nation. But this would

not lead men to expose their lives and fortunes; and hence the

people of England, a thing almost incredible, lay quiet and nearly

unconcerned, while the little army of Highlanders came every day

nearer to the capital. It is absurd, however, to suppose that they

could have been really successful by marching onward — though

their defeat might have been more glorious at Finchely than at Cul-

loden.
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of despotic power. They had been so long in opposition

to the court , they had so often spoken the language of

liberty, that we may justly believe them to have been its

friends. It was the policy of Walpole to keep alive the

strongest prejudice in the mind of George 11 , obstinately

retentive of prejudice as such narrow and passionate

minds always are , against the whole body of the lories.

They were ill received at court , and generally excluded

,

not only from those departments of office which the do-

minant party have a right to keep in their power, but

from the commission of the peace , and every other sub-

ordinate trust '

. This illiberal and selfish course retained

many, no doubt, in the pretender's camp, who must

have perceived both the improbability of his restoration

,

and the difficulty of reconciling it with the safety of our

constitution. He was indeed , as well as his son, far less

worthy of respect than the contemporary Brunswic kings :

without absolutely wanting capacity or courage, he gave

the most undeniable evidence of his legitimacy by cons-

tantly resisting the counsels of wise men , and yielding to

those of priests ^ while his son , the fugitive of Culloden,

despised and deserted by his own party, insulted by the

court of France , lost with the advance of years even the

respect and compassion which wait on unceasing misfor-

tune , the last sad inheritance of the house of Stuart".

But they were little known in England, and from un-

' See Pari, Hist. xiii. i244> ai^d other proofs might be brought

from the same work , as well as from miscellaneous authorities of the

age of George II.

' See in the Lockhart Papers, ii. 565, a curious relation of Charles

Edward's behaviour in refusing to quit France after the peace of Aix-

la-Chapelle. It was so insolent and absurd, that the government was

provoked to arrest Mtn at the opera , and literally to order him to be
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known princes men are prone to hope much : if some

could anticipate a redress of every evil from Frederic

prince of Wales , whom they might discover to be desti-

tute of respectable qualities, it cannot be wondered at

that others might draw equally flattering prognostics

from the accession of Charles Edward. It is almost certain

that if either the claimant or his son had embraced the

protestant religion , and had also manifested any superior

strength of mind , the German prejudices of the reigning

family would have cost them the throne, as they did the

people's affections. Jacobitism , in the great majority, was

one modification of the spirit of liberty burning strongly

bound hand and foot; an outrage which even his preposterous con-

duct could hardly excuse.

Dr. King was in correspondence with this prince for some years

after the latter's fooh'sh, though courageous, visit to London in

September, 1750; which he left again in five days, on finding him-

self deceived by some sanguine friends. King says he was wholly

ignorant of our history and constitution. " I never heard him express

any noble or benevolent sentiment , the certain indications of a

great soul and good heart ; or discover any sorrow or compassion for

the misfortune of so many worthy men who had suffered in his cause."

Anecdotes of his own Times, p. 201. He goes on to charge him with

love of money , and other faults. But his great folly in keeping a

mistress, Mrs. Walkinshaw, whose sister was housekeeper at Leicester

House, alarmed the Jacobites. "These were all men of fortune and

distinction, and many of them persons of the first quality, who at-

tached themselves to the P. as to a person who they imagined might

be made the instrument of saving their country. They were sensible

that by Walpole's administration the English government was be-

come a system of corruption ; and that Walpole's successors , who

pursued his plan without any of his abilities , had reduced us to such

a deplorable situation that our commercial interest was sinking , our

colonies in danger of being lost, and Great Britain, which, if her

power were properly exerted , as they were afterwards in Mr. Pitt's

administration , was able to give laws to other nations, was become

the contempt of all Europe." P. 208. This is in fi-uth the secret of ja-
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in the nation at this period. It gave a rallying point to that

indefinite discontent which is excited by an ill opinion of

rulers , and to that disinterested , though ignorant
,
pa-

triotism which boils up in youthful minds. The govern-

ment in possession was hated, not as usurped, but as

corrupt 5 the banished line was demanded, not so much be-

cause it was legitimate, but because it was the fancied means

of redressing grievances and regenerating the constitution.

Such notions were doubtless absurd , but it is undeniable

that they were common , and had been so almost from the

revolution. I speak only, it will be observed , of the Eng-

lish Jacobites; in Scotland the sentiments of loyalty and

national pride had a vital energy, and the Highland chief-

cobitism. But possibly that party were not sorry to find a pretext for

breaking off so hopeless a connexion , which they seem to have done

about 1755. Mr. Pitt's great successes reconciled them to the admi-

nistration, and his liberal conduct brought back those who had been

disgusted by an exclusive policy. On the accession of a new king

they flocked to St. James's ; and probably scarcely one person of the

rank of a gentleinan , south of the Tweed, was found to dispute the

right of the house of Brunswic after 1760. Dr. King himself, it may
be observed, laughs at the old passive obedience doctrine (page 193);

so far was he from being a Jacobite of that school.

A few non-juring congregations lingered on far into the reign of

George III
,
presided by the successors of some bishops whom Lloyd

of Norwich, the last of those deprived at the revolution, had conse-

crated in order to keep up the schism. A list of these is given in

D'Oyly's Life of Bancroft, vol. ii. p. 34, whence it would appear

that the last of them died in 1779. I can trace the line a little farther :

a bishop of that separation , named Cartwright , resided at Shrews-

bury in 1793, carrying on the business of a surgeon. State Trials,

xxiii. 1073. I have heard of similar congregations in the west of Eng-

land still later. He had however become a very loyal subject to king

George : a singular proof of that tenacity of life by which religious

sects, after dwindling down through neglect, excel frogs and tor-

toises ; and that even when they have become almost equally cold-

blooded !
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tains gave their blood , as freely as their southern allies

did their wine , for the cause of their ancient kings.

No one can have looked in the most cursory manner at

the political writings of these two reigns , or at the debates

of parliament, without being struck by the continual

predictions that our liberties were on the point of extin-

guishment , or at least by apprehensions of their being

endangered. It might seem that little or nothing had been

gained by the revolution , and by the substitution of an

elective dynasty. This doubtless it was the interest of the

Stuart party to maintain or insinuate •, and in the conflict

of factions , those who , with far opposite views , had se-

parated from the court, seemed to lend them aid. The

declamatory exaggerations of that able and ambitious

body of men who cooperated against the ministry of sir

Robert Walpole have long been rejected^ and perhaps

in the usual reflux of popular opini(51i , his domestic ad-

ministration (for in foreign policy his views , so far as he

was permitted to act upon them , appear to have been

uniformly judicious) has obtained of late rather an undue

degree of favour. I have already observed , that , for the

sake of his own ascendancy in the cabinet , he kept up

unnecessarily the distinctions of the whig and tory parties,

and thus impaired the stability of the royal house , which

it was his chief care to support. And tliough his govern-

ment was so far from any thing oppressive or arbitrary,

that , considered either relatively to any former times , or

to the extensive disaffection known to subsist , it was un-

commonly moderate , yet feeling or feigning alarm at the

Jacobite intrigues on the one hand , at the democratic tone

of public sentiment and of popular writings on the other,

he laboured to preserve a more narrow and oligarchical

spirit than was congenial to so great and brave a people

;
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and trusted not enough , as indeed is the general fault of

ministers, to the sway of good sense and honesty over

disinterested minds. But as he never had a complete in-

fluence over his master, and knew thai those who opposed

liim had little else in view than to seize the reins of power

and manage them worse , his deviations from the straight

course are more pardonable.

The clamorous invectives of this opposition , combined

with the subsequent dereliction of avowed principles by

many among them when in power, contributed more

than any thing else in our history to cast obloquy and

suspicion , or even ridicule , on the name and occupation

of patriots. Men of sordid and venal characters always

rejoice to generalise so convenient a maxim , as the non-

existence of public virtue. It may not, however, be im-

probable , that many of those who took a part in this long

contention were less insincere than it has been the fashion

to believe, though led too far at the moment by their

own passions and the necessity of colouring highly a pic-

ture meant for the multitude, and reduced afterwards to

the usual compromises and concessions without which

power in this country is ever unattainable. But waving a

topic too generally historical for the present chapter, it

will be worth while to consider what sort of ground there

might be for some prevalent subjects of declamation, and

whether the power of government had not , in several res-

pects , been a good deal enhanced since the beginning of

the century. By the power of government I mean not so

much the personal authority of the sovereign as that of

his ministers , acting
,
perhaps , without his directions

;

which, since the reign of William , is to be distinguished

,

if we look at it analytically, from the monarchy itself.

I. The most striking acquisition ofpower by the crown
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in the new model of government , if I may use such an
expression

, is the permanence of a regular military force.

The reader cannot need to be reminded , that no army
existed before the civil war, that the guards in the reign

of Charlesn were about Sooomen , that in the breathing-

time between the peace of Ryswick and the war of the

Spanish succession , the commons could not be brought
to keep up more than 7000 troops. Nothing could be

more repugnant to the national prejudices than a stand-

ing army. The tories
,
partly from regard to the ancient

usage of the constitution
,
partly, no doubt , from a fac-

tious or disaffected spirit , were unanimous in protesting

against it. The most disinterested and zealous lovers of

liberty came with great suspicion and reluctance into

what seemed so perilous an innovation. But the court,

after the accession of the house of Hanover , had many
reasons for insisting upon so great an augmentation of its

power and security. It is remarkable to perceive by what
stealthy advances this came on. Two long wars had ren-

dered the army a profession for men in the higher and
middling classes , and familiarized the nation to their

dress and rank; it had achieved great honour for itself

and the English name
, and in the nature of mankind the

patriotism of glory is too often an overmatch for that of

liberty. The two kings were fond of warlike policy , the

second of war itself; their schemes, and those of their

ministers , demanded an imposing altitude in negotiation
,

Avhich an army, it was thought , could best give; the ca-

binet was for many years entangled in alliances, shifting

sometimes rapidly, but in each combination liable to

produce the interruption of peace. In the new system

which rendered the houses of parliament partakers in the

executive administration , ihcv were drawn themselves
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into the approbation of every successive measure , either

on the propositions of ministers , or, as often happens

,

more indirectly, but hardly less effectually, by passing a

negative on those of their opponents. The number of

troops for which a vote was annually demanded, after

some variations , in the first years of George I , was du-

ring the whole administration of sir Robert Walpole
,

except when the state of Europe excited some apprehen-

sion of disturbance , rather more than 1^,000 men, in-

dependent of those on the Irish establishment , but in-

cluding the garrisons of Minorca and Gibraltar. And this

continued with little alteration to be our standing army

in time of peace during the eighteenth century.

This army was always understood to be kept on foot, as

it is still expressed in the preamble of every mutiny bill

,

for better preserving the balance ofpower in Europe. The
commons would not for an instant admit, that it was

necessary, as a permanent force , in order to maintain

the government at home. There can be no question
,

however, that the court saw its advantage in this light
;

and I am not perfectly sure that some of the multiplied

negotiations on the continent in that age were not in-

tended as a pretext for keeping up the army, or at least

as a means of exciting alarm for the security of the esta-

blished government. In fact there would have been rebel-

lions in the time of George I, not only in Scotland, which

perhaps could not otherwise have been preserved, but

in many parts of the kingdom , had the parliament adher-

ed with too pertinacious bigotry to their ancient maxims.

Yet these had such influence , that it was long before the

army was admitted by every one to be perpetual , and I do

not know that it has ever been recognized as such in our

statutes. Mr. Pulteney , so late as 1732, a man neither

IV. (i
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disaffected nor democratical , and whose views extended

no farther than a change of hands , declared , that he

"always had heen , and always would be , against a stand-

ing army of any kind 5 it was to him a terrible thing

,

whether under the denomination of parliamentary or

any other, a standing army is still a standing army,

whatever name it be called by ; they are a body of

men distinct from the body of the people ^ they are

governed by different laws ; blind obedience and an en-

tire submission to the orders of their commanding officer

is their only principle. The nations around us are already

enslaved , and have been enslaved by those very means

;

by means of their standing armies they have every one

lost their liberties^ it is indeed impossible that the liber-

ties of the people can be preserved in any country where

a numerous standing army is kep^up. " '

This wholesome jealousy, though it did not prevent

what was indeed for many reasons not to be dispensed

with , the establishment of a regular force , kept it within

bounds , which possibly the administration , if left to

itself, would have gladly overleaped. A clause in the

mutiny bill, first inserted in 1718 , enabling courts mar-

tial to punish mutiny and desertion with death , which

had hitherto been only cognizable as capital offences by

the civil magistrate , was carried by a very small majo-

rity in both houses^. An act was passed in 1735, direct-

ing that no troops should come within two miles of any

place , except the capital or a garrisoned town , during

an election^ ^ and on some occasions, both the commons

and the courts of justice showed that they had not for-

Pail. Hist viii. 904.

» Id. vii. 53^).

' 8 G. II: 0. 3o. Pail Hist. viii. 883.
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gotten the maxims of their ancestors as to the supremacy

of the civil power '. A more important measure was pro-

jected by men of independent principles , at once to se-

cure the kingdom against attack , invaded as it had been

by rebels in 1745, and thrown into the most ignominious

panic on the rumours of a French armament in 1^56, to

take away the pretext for a large standing force , and per-

haps to furnish a guarantee against any evil purposes to

which , in future times , it might be subservient , by the

establishment of a national militia , under the sole autho-

rity indeed of the crown , but commanded by gentlemen

of sufficient estates , and not liable , except in war , to

be marched out of its proper county. This favourite plan
,

with some reluctance on the part of the government, was

adopted in 1757 ^. But though, during the long periods

of hostilities which have unfortunately ensued , this em-

bodied force has doubtless placed the kingdom in a more

respectable state of security, it has not much contributed

to diminish the number of our regular forces; and from

some defects in its constitution , arising out of too great

The military having been called in to quell an alleged riot at a

Westmin.';ter election in 1741 , it was resolved, Dec. aad, " that the

presence of a regular body of armed soldiers at an election of mem-

bers to serve in parliament is a high infringement of the liberties of

the subject, a manifest violation of the freedom of elections, and an

open defiance of the laws and constitution of this kingdom. " The

persons concerned in this having been ordered to attend the house

,

received on their knees a very severe reprimand from the speaker.

Pari. Hist. ix. 826. Upon some occasion, the circumstances of which

I do not recollect, chief justice Willes uttered some laudable senti-

ments as to the subordination of military power.

' Lord Hardwicke threw out the militia bill in 1756 , thinking some

of its clauses rather too republican, and, in fact, being adverse to

the scheme. Pari. Hist. xv. 704. H. Walpole's Memoirs, ii. 45. Coxe's

Memoirs of lord Walpole, 450.
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attenlion to our ancient local divisions , and of too in-

discriminate a dispensation with personal service , which

has filled the ranks with the refuse of the community,

the militia has grown unpopular and burthensome, ra

ther considered of late by the government as a means

of recruiting the army than as worthy of preservation in

itself, and accordingly thrown aside in time of peace •,

so that the person who acquired great popularity as the

author of this institution lived to see it worn out and

gone to decay, and the principles , above all , upon which

he had brought it forward, just enough remembered to

be turned into ridicule. Yet the success of that magnificent

organization which , in our own time , has been esta-

blished in France , is sufficient to evince the possibility

of a national militia ; and we know with what spirit such

a force was kept up for some yeai;s in this country, un-

der the name of volunteers and yeomanry , on its only

real basis , that of property , and in such local distribu-

tion as convenience pointed out.

Nothing could he more idle , at any time since the re-

volution , than to suppose that the regular army would

pull the speaker out of his chair, or in any manner be

employed to confirm a despotic power in \ the crown.

Such power, I think , could never have been the waking

dream of either king or minister. But as the slightest

inroads upon private rights and liberties are to be guarded

against in any nation that deserves to be called free , we

should always keep in mind not only that the military

power is subordinate to the civil , but as this subordina-

tion must cease where the former is frequently employed
,

that it should never be called upon in aid of the peace

without sufficient cause. Nothing would more break down

this notion of the law's supremacy than the perpetual in-
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terrerence of those who are really governed hy another

law; for the doctrine of some judges, that the soldier,

heing still a citizen , acts only in preservation of the puhlic

peace, as another citizen is bound to do, must be felt as a

sophism , even by those w4io cannot find an answer to it.

And, even in slight circumstances, it is not conformabh^

to the principles of our government to make that vairi

display of military authority which disgusts us so much in

some continental kingdoms '

. But , not to dwell on this

,

it is more to our immediate purpose , that the executive

power has acquired such a coadjutor in the regular army

that it can , in no probable emergency, have much to

apprehend from popular sedition. The increased faciliti^'s

of transport , and several improvements in military art

and science, which will occur to the reader, have, in

later times
,
greatly enhanced this advantage.

n. It must be apparent to every one , that since the

restoration , and especially since the revolution , an im-

mense power has been thrown into the scale of both

houses of parliament , though practically in more fre-

quent exercise by the lower, in consequence of their an-

nual session during several months , and of their almost

unlimited rights of investigation , discussion, and advice.

But if the crown should by any means become secure

of an ascendancy in this assembly , it is evident that al-

though the prerogative , technically speaking , might be

diminished , the power might be the same , or even pos-

Nothing can be more .un-English than an innovation of no long

standing , which I never observe without disgust , the presence of

sentinels at the doors of the British Museum, and even at exhibitions

of pictures. Though this proceeds only from the silliest vanity, it is

pily that , among the numberless modes in which that quality can

display itself, it should not have chosen one less unbecoming
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sibly more efficacious •, and that this result must be pro-

portioned to the degree and security of such an ascend-

ancy. A parhament absolutely, and in all conceivable cir-

cumstances , under the control of the sovereign, whether

through intimidation or corrupt subservience , could not,

without absurdity, be deemed a co-ordinate power, or,

indeed , in any sense , a restraint upon his will. This is,

however, an extreme supposition , which no man , unless

both grossly factious and ignorant , will ever pretend to

have been realised. But as it would equally contradict

notorious truth to assert that every vote has been disin-

terested and independent , the degree of influence which

ought to be permitted , or which has at any time existed

,

becomes one of the most important subjects in our consti-

tutional policy.

I have mentioned , in the last chapter, both the pro-

visions inserted in the act of settlement , with the design

of excluding altogether the possessors of public office

from the house of commons , and the modifications of

them by several acts of the queen. These were deemed by

the country party so inadequate to restrain the de-

pendents ol power from overspreading the benches of

the commons , that perpetual attempts were made to carry

the exclusive principle to a far greater length. In the two

next reigns , if we can trust to the uncontradicted lan-

guage of debate , or even to the descriptions of individuals

in the lists of each parliament, we must conclude that a

very undue proportion of dependents on the favour of

government were made its censors and counsellors. There

was still
., however , so much left of an independent

spirit, I hat bills for restricting the number of placemen
,

or excluding pensioners , met always with countenance
;

they were sometimes rejected by very slight majorities
5
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and , after a lime , sir Robert AValpole found it expedient

to reserve his opposition for the surer field of the other

house '. After his fall, it was imputed, with some jus-

tice , to his successors , that they shrunk in power from

ihe bold reformation which they had so frequently en-

deavoured ] the king was indignantly averse to all re-

trenchment of his power , and they wanted probably

both the inclination and the influence to cut off all cor-

ruption. Yet we owe to this ministry the place bill of i '743 ,

which , derided as it was at the time , seems to have had

a considerable effect •, excluding a great number of in-

ferior officers from the house of commons , which has

never since contained so revolting a list of court deputies

as it did in the age of Walpole.""

' By the act of 6 Anue, .c. 7. all persons holding pensions from the

crown during pleasure were made incapalile of sitting in the house of

commons ; which was extended hy i Geo. I. c. 56 , to those who held

them for any term of years. But the difficulty was to ascertain the

fact; the government refusing information. Mr. Sandys accordingly

proposed a bill in 1780, by which every member of the commons

was to take an oath that he did not hold any such pension , and that,

in case of accepting one , he would disclose it to the house within

fourteen days. This was carried by a small majority through the

commons, but rejected in the other house, which happened again in

1734 and in 1740. Pari. Hist. viii. 789; ix. J69 ; xi. 5io. The king,

in an angry note to Lord Townshend , on the first occasion , calls it

"this villanous bill." Coxe's Walpole, ii. 537. 673. A bill of the same

gentleman to limit the number of placemen in the house had so far

worse success, that it did not reach the Serbonian bog. Pari. Hist. xi.

328. Bisliop Sherlock made a speech against the prevention of cor-

rupt j)ractices by the pension bill, which, whether justly or not,

excited much indignation , and even gave rise to the proposal of a

bill for putting an end to the translation of bishops. Id. viii. 847.

^ aS Geo. II. c. 22. The king came very reluctantly into this

measure; in the preceding session of 174- > Sandys, now become

chancellor of the exchequer, had opposed it, though originally his
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But while this acknowledged influence of lucrative

office might be presumed to operate on many stanch

adherents of the actual administration , there was always

a strong suspicion, or rather a general certainty, of ab-

solute corruption. The proofs in single instances could

never, perhaps , be established •, which , of course , is

not surprising. But no one seriously called in question the

reality of a systematic distribution of money by the

crown to the representatives of the people ; nor did the

corrupters themselves , in whom the crime seems always

to be deemed less heinous, disguise it in private. ' It is

true that the appropriation of supplies and the esta-

blished course of the exchequer render the greatest part

of the public revenue secure from misdirection ; but

under the head of secret service money, a very large

sum was annually expended without account, and some

other parts of the civil list were equally free from all

public examination ". The committee ofsecrecy appointed

own; alleging, in no very parliamentary manner, that the new mi-

nistry had not yet been able to remove his majesty's prejudices. Pari.

Hist. xii. Hgfi.

' Mr. Fox declared to the duke of Newcastle , when the office of

secretary of state, and what was called the management of the house

of commons was offered to him ,
" that he never desired to touch a

penny of the secret service money, or to know the disposition of it

farther than was necessary \.o enable him to speak to the members without

being ridiculous.'" Dodlngton's Diary, i5th March, 1754. H. Walpole

confirms this, in nearlj' the same words. Mem. of Last TenYears,i. 332.

= In Coxe's Memoirs of sir R. Walpole, iii. 609, we have the

draught, by that minister, of an intended vindication of himself after

his retirement from office, in order to show the impossibility of mis-

applying public money, which, however, he does not show; and his

elaborate account of the method by which payments are made out of

the exchequer, though valuable in some respects, seems rather in-

tended to lead aside the unpractised reader.
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after the resignation of sir Robert Walpole endeavoured

to elicit some distinct evidence of this misapplication ; but

the obscurity natural to such transaction , and the guilty

collusion of subaltern accomplices , who shrouded them-

selves in the protection of the law, defeated every hope

ofpunishment , or even personal disgrace '

. This practice

of direct bribery continued , beyond doubt , long af-

terwards , and is generally supposed to have ceased

about the termination of the American war.

There is hardly any doctrine with respect to our

government more in fashion than that a considerable

influence of the crown (meaning of course a corrupt

influence) , in both houses of parliament , and especially

in the commons , has been rendered indispensable by the

vast enhancement of their own power over the public

administration. It is doubtless most expedient that many

servants of the crown should be also servants of the

people ; and no man who values the constitution would

separate the functions of ministers of state from those of

legislators. The glory that waits on wisdom and eloquence

in the senate should always be the great prize of an Eng-

lish statesman , and his high road to the sovereign's

favour. But the maxim that private vices are public

benefits is as sophistical as it is disgusting ^ and it is

self-evident both that the expectation of a clandestine

recompense , or what in effect is the same thing , of a

' This secret committee were checked at every step for want of

sufficient powers. It is absurd to assert, Hke Mr. Coxe , that they ad-

vanced accusations which they could not prove, when the means of

proof were withheld. Scrope and Paxton, the one secretary, flie

other solicitor to the treasury, being examined about very large sums

traced to their hands, and other matters, refused to answer questions,

and a bill to indemnify evidence was lost in the upper house. Pari.

Hist. xii. 625 , et post.
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lucrative office, caiinol be 'Jie motive of an uprli;!it man
in his vote , and that if an entire parliament should be

composed of such venal spirits , there would be an end of

all control upon the crown. There is no real cause to ap-

prehend that a virtuous and enlightened government

would find difficulty in resting upon the reputation justly

done to it ; especially when we throw into the scale that

species of influence which must ever subsist, the senti-

ment of respect and loyalty to a sovereign , of friendship

and gratitude to a minister of habitual confidence in those

intrusted with power, of averseness to confusion and

untried change which have in fact more extensive opera-

tion than any sordid motives , and which must almost

always render them unnecessary.

III. The co-operation of both houses of parliament

with the executive government enabled the latter to con-

vert to its own purpose what had often in former times

been employed against it , the power of inflicting pu-

nishment for breach of privilege. But as the subject of

parliamentary privilege is of no slight importance, it will

be convenient on this occasion to bring the whole before

the reader in as concise a summary as possible, distin-

guishing the power as it relates to otfences committed by

members of either house , or against them singly, or the

houses of parliament collectively, or against the govern-

ment and the public.

I. It has been the constant practice of the house of

commons to repress disorderly or indecent behaviour by

a censure delivered through the speaker. Instances of

this are even noticed in the journals under Edward VT

and Mary ^ and it is in fact essential to the regular pro-

ceedings of any assembly, in the former reign they also

committed one of their members to the Tower, But in the
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famous case of Arthur Hall in 1 58 1 , they established the

first precedent of punishing one of their own body for a

printed libel derogatory to them as a part of the legis-

lature
; and they inflicted the threefold penalty of im-

prisonment
, fine , and expulsion '. From this time forth

it was understood to be the law and usage of parliament

,

that the commons might commit to prison any one of

their members for misconduct in the house , or relating

it. The rigiit of imposing a fine was very rarely asserted

after the instance of Hall. But that of expulsion , no ear-

lier precedent whereof has been recorded, became as in-

dubitable as frequent and unquestioned usage could render

it. It was carried to a great excess by the long parliament

,

and again in the year 1680. These , however, were times

of extreme violence , and the prevailing faction had an

apology in the designs of the court , which required an
energy beyond the law to counteract them. The offences

too, which the whigs thus punished in 1680, were in

their effect against the power and even existence of par-

liament. The privilege was far more unwarrantably

exerted by the opposite party in 17 14, against sir Richard

Steele, expelled the house for writing the Crisis, a

pamphlet reflecting on the ministry. This was, perhaps, the

first instance wherein the house of commons so identified

itself with the executive administration , independently

of the sovereign's person , as to consider itself libelled by
those who impugned its measures.

'

In a few instances an attempt was made to carry this

' See vol. i. p. 292.

' Pari. Hist. vi. 1265. Walpole says, in speaking for Steele, "the
libertj' of the press is unrestrained ; how then shall a part of the le-

gislature dare to punish that as a crime, which is not declared to be so

•by any law framed by the whole ?
"



gi THE CONSTITTJTIOIS'AL HISTORY OF ENGLAND.

farther, ])Y declaring; the parly incapable of silling in

parliament. It is hardly necessary to remark , that upon

this rested the celebrated question of the Middlesex

election in 1769. If a few precedents, and those not

before the year 1680 , were to determine all contro-

versies of constitutional law , it is plain enough from

the journals, that the house have assumed the power of

incapacitation. But as such an authority is highly dan-

gerous and unnecessary for any good purpose , and as ,

according to all legal rules , so extraordinary a power

could not he supported except by a sort of prescription

which cannot be shown, the final resolution of the house

of commons , which condemned the votes passed in times

of great excitement, appears far more consonant to just

principles. ^

2. The power of each house of parliament over those

who do not belong to it is of a more extensive consider-

ation , and has lain open , in some respects , to more

doubt than that over its own members. It has been exer-

cised , in the first place, very frequently, and from an

early period , in order to protect the members personally,

and in their properties , from any thing which has been

construed to interfere with the discharge of their func-

tions. Every obstruction in these duties , by assaulting

,

challenging , insulting any single representative of the

commons , has from the middle of the sixteenth century

downwards, that is, from the beginning of their regular

journals , been justly deemed a breach of j)rivilege , and

an offence against the whole body. It has been punished

generally by commitment , either to the custody of the

house's officer, the serjeant-at-arms, or to the king's

prison. This summary proceeding is usually defended by

a technical analogv to what arc called attachments fo»
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contempt, by which every court of record is enlilled to

punish by imprisonment , if not also by fine , any obstruc-

tion to its acts or contumacious resistance of them. But

it tended also to raise the dignity of parliament in the

eyes of the people , at times when the government , and

even the courts of justice , were not greatly inclined to

regard it , and has been almost a necessary safeguard

against the insolence of power. The majority are bound

to respect , and indeed have respected , the rights of every

member, however obnoxious to them , on all questions of

privilege. Even in the case most likely to occur in the

present age , that of libels , which , by no unreasonable

stretch , come under the head of obstructions , it would

be unjust that a patriotic legislator, exposed to calumny

for his zeal in the public cause , should be necessarily dri-

ven to a troublesome and uncertain process at law , when

the offence so manifestly affects the real interests of par-

liament and the nation. The application of this principle

must of course require a discreet temper , which w as not

perhaps always observed in former times , especially in

the reign of William III. Instances at least of punishment

for breach of privilege by personal reflections are never

so common as in the journals of that turbulent period.

The most usual mode , however , of incurring the

animadversion of the house was by molestations in regard

to property. It was the most ancient privilege of the com-

mons to be free from all legal process , during the term

of the session and for forty days before and after, ex-

cept on charges of treason , felony, or breach of the peace.

I have elsewhere mentioned the great case of Ferrers

,

under Henry VIII , wherein the house first , as far as we

know , exerted the power of committing to prison those

who had been concerned in arresting one of its members-,

•
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and have shown , that after some little intermission , this

became their recognized and customary right. Number-

less instances occur of its exercise'. It was not only a

breach of privilege to serve any sort of process upon

them , but to put them under the necessity of seeking

redress at law for any civil injury. Thus abundant cases

are found in the journals, where persons have been com-

mitted to prison for entering on the estates of members ,

carrying away timber, lopping trees, digging coal, fishing

in their waters. Their servants , and even their tenants

,

if the trespass were such as to affect the landlord's pro-

perty, had the same protection^. The grievance of so un-

paralleled an immunity must have been notorious , since

it not only deprived creditors of any possible redress , after

sessions became annual , and the prorogations were always

managed with a regard to thS limited term of privilege
,

but enabled rapacious men to establish unjust claims in

respect of property, the alleged trespasses being generally

founded on some disputed right. The house were finally

roused to a sense of the iniquity they were sanctioning.

On a complaint of breach of privilege by trespassing on

a fishery (Jan. 26 , 1768) , they heard evidence on both

sides , and determined that no breach of privilege had

been committed ; thus indirectly taking on them the de-

cision of a freehold right. A few days after tliey came to

a resolution, " that in case of any complaint of a breach

of privilege , hereafter to be made by any member of this

• Vol. i. p. 288.

^ The instances are so numerous, that to select a few would per-

haps give an inadequate notion of the vast extension which privilege

received. In fact, hardly any thing could he done disagreeable to a

memher, of which he might not inform the liouse,and cause it to be

punished.



CHAP. XYI. — ANNE , GEORGE I AND GEO. II. 93

house, if the house shall adjudge there is no ground for

such complaint , the house will order satisfaction to the

person complained of for his costs and expenses incurred

by reason of such complaint '

.
" But little opportunity was

given to try the effect of this resolution , an act having

passed in two years afterwards , which has altogether

taken away the exemption from legal process , except as

to the immunity from personal arrest , which still conti-

nues to he the privilege of both houses of parliament. ^

3. A more important class of offences against privilege

is of such as affect either house of parliament collectively.

In the reign of Elizabeth we have an instance of one

committed for disrespectful words against the commons.

A few others , either for words spoken or published libels

,

occur in the reign of Charles I , even before the long

parliament-, but those of 1641 can have little weight as

precedents , and we may say nearly the same of the un-

justifiable proceedings in 1680. Even since the revolution

we find too many proofs of encroaching pride or intem-

perate passion , to which a numerous assembly is always

prone , and w hich the prevalent doctrine of the house's

absolute power in matters of privilege has not contributed

much to restrain. The most remarkable may be briefly

noticed.

The commons of 1701 , wherein a tory spirit was

strongly predominant , by what were deemed its factious

delays in voting supplies , and in seconding the measures

of the king for the security of Europe , had exasperated

• Journals, nth Feb. It had been originally proposed, that the

member making the complaint should pay the party's costs and ex-

penses, which was amended, I presume, in consequence of some

doubt as to the power of the house to enforce it.

' 10 G. 3. c. 5o.
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all those who saw the nation's safety in vigorous pre-

parations for war, and led at last to the most angry re-

solution of the lords , which one house of parliament in

a matter not affecting its privileges has ever recorded

against tlie other'. The grand jury of Rent, and other

freeholders of the county, presented accordingly a pe-

tition on the 8th of May, 1701 , imploring them to turn

their loval addresses into hills of supply ( the only phrase

in the whole petition that could he construed into disres-

pect) , and to enable his majesty to assist his allies before

it should be too late. The torv faction was wrought to fury

bv this honest remonstrance. They voted that the petition

was scandalous , insolent , and seditious , tending to des-

troy the constitution of parliament , and to subvert the

established government of this realm ; and ordered that

Mr. Colepepper . who haH been most forward in present-

ing the petition . and all others concerned in it , should

betaken into custody of the serjeanf^. Though no attempt

' Resolved , That whatever ill consequences may arise from the so

long deferring the supplies for the year's service are to be attributed

to the fatal counsel of putting off the meeting of a parliament so long,

and to unnecessary delays of the house of commons. Lords' Journals

,

23 June, 1701. The commons had previously come to a vote, that

all the ill consequences which may at this time attend the delay of

the supplies granted bv the commons for the preserving the public

peace, and maintaining the balance of Europe, are to be imputed to

those who , to procure an indemnity for their own enormous crimes,

have used their utmost endeavours to make a breach between the

two houses. Commons' Journals , June 20.

^ Journals, 8 May. Pari. Hist. ri. laSo. Ralph, 947- This histo-

rian, who generally affects to take the popular side, inveighs against

this petition , because the tories had a majority in the commons. His

partiality arising out of a dislike to the king is very manifest through-

out the second volume. He is forced to admit afterwards , that the

honse disgusted the people bv their votes on this occasion. P. yjfi.
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was made on this occasion to call the authority of the

house into question hv haheas corpus or other legal re-

medy , it was discussed in pamphlets and in general con-

versation , with little advantage to a power so arbitrary

,

and so evidently abused in the immediate instance.

'

History of the Kentish Petition. Somers' Tracts, xi. 24-2. Legion's

Paper. Id. 264. Vindication of the Rights of the Commons (either by

Harley or sir Humplirey Mackworth). Id. 276. This contains in many
respects constitutional principles ; but the author holds very strong

language about the right of petitioning. After quoting the statute of

Charles II against tumults on pretence of presenting petitions, he

says :
'* By this statute it may be observed , that not only the number

of persons is restrained , but the occasion also for which they may
petition ; which is for the alteration of matters established in churcli

or state, for want whereof some inconvenience may arise to that

county from which the petition shall be brought. For it is plain by

the express words and meaning of that statute , that the grievance or

matter of the petition must arise in the same county as the petition

itself. Thev mav indeed petition the king for a parliament to redress

their grievances; and they may petition that parliament to make one

law that is advantageous, and repeal another that is prejudicial to the

trade or interest of that county ; but they have no power bv this

statute , nor bv the constitution of the EngUsh government , to direct

the parliament in the general proceedings concerning the whole

kingdom ; for the law declares , that a general consultation of all the

wise representatives of parliament is more for the safety of England

than the hast^ advice of a number of petitioners of a private county,

of a grand-jurv , or of a few justices of the peace, who seldom have

a true state of the case represented to them. " P. 3i3.

These are certainly what must appear in the present day very

strange limitations of the subject's right to petition either house of

parliament. But it is reaUy true , that such a right was not generally

recognized, nor frequently exercised, in so large an extent as is now

held unquestionable. We may search whole volumes of the journals

,

while the most animating topics were in discussion , without finding

a single instance of such an interposition of the constituent with the

representative budv. In this particular case of the Kentish petition

,

the words in the resolution , that it tended to destroy the constitu-

A IV. 7
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A very few years after this high exercise of authority,

il was called forth in another case, still more remarkable

and even less warrantable. The house of commons had an

undoubted right of determining all disputed returns to

the writ of election , and consequently of judging upon

the right of every vote. But as the house could not pre-

tend thai il had given this right, or that it was not, like

any other franchise , vested in the possessor by a legal

tion of jjarliament and subvert the established government, could he

founded on no pretence but its unusual interference with tlie coun-

sels of the legislature. With this exception, I am not aware (stating

this however with some diffidence ) of any merely political petition

before the septennial bill in 1717, against which seveial were pre-

sented from corporate towns ; one of which was rejected on account

of language that the house tl»)ught indecent; and as to these it may

be observed, that towns returning members to parliament had a

particular concern in the measure before the house. They relate how-

ever, no doubt , to general policy , and seem to establish a popular

principle which stood on little authority. I do not of course include

the petitions to the long parliament in 1H40, nor one addressed to

the Convention, in ir)89, from the inhabitants of London and West-

minster, pressing their declariition of William and Mary; both in

times too critical to furnish regular precedents. But as the popular

principles of government grew more established, the right of peti-

tioning on general grounds seems to have been belter lecognized
;

and instances may be found , during the administration of sir Ro-

bert Walpole, though still bv no means frequent. Pari Hist, xii.119.

The city of London presented a petition against the bill for natura-

lization of the Jews, in 1753, as being derogatory to the Christian

religion, as well as detrimental to trade, id. xiv. i4i7- It caused,

however, some animadversion; for Mr. Northey, in the debate next

session on the proposal to repeal this bill, alluding to this very pe-

tition, and to the comments Mr. Pelham made on it, as " so like

the famous Kentish petition , that if they had been treated in the

same manner it would have been what they deserved ,
" observes

,

in reply , that the '' right of petitioning either the king or the par-

liament in a decent and submissive manner, and without any riotous
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litle, no pretext of reason or analogy could be set up

for denying that it might also come , in an indirect

manner at least, hefore a court of justice , and be judged

by the common principles of law. One Ashby , however,

a burgess of Aylesbury , having sued the returning-officer

for refusing his vote ^ and three judges of the king's

bench, against the opinion of chief justice Holt, having

determined for different reasons that it did not lie , a writ

of error was brought in the house of lords , when the

appearance against any thing they think may affect their religion and

liberties, will never, I hope, be taken from the subject." Id. xv. 149;

see also Syfi. And it is very remai kable , that notwithstanding the

violent clamour excited by that unfortunate statute, no petitions for

its repeal are to be found in the journals. They are equally silejit

with regard to the marriage act, another topic of popular obloquy.

Some petitions appear to have been presented against the bill for na-

turalization of foreign protestants; but probably on the ground of its

injurious effect on the parties themselves. The great multiplication

of petitions on matters wholly unconnected with particular interests

cannot, I believe, be traced higher than those for the abolition of

the slave trade in 1787; though a few were presented for reform

about the end of the American war, which would undoubtedly have

been rejected with indignation in any earlier stage of our constitu-

tion. It may be remarked also , that petitions against bills imposing

duties are not received, probably on the principle that they are in-

tended for the general interests , though affecting the parties who
thus complain of them. Hatsell, iii. 200.

The convocation of public meetings for the debate of political

questions, as preparatory to such addresses or petitions, is still less

according to the practice and precedents of our ancestors, nor does

it appear that the sheriffs or other magistrates are more invested with

a right of convening or presiding in assemblies of this nature than

any other persons; though, within the bounds of the public peace,

it would not perhaps be contended that they have ever been unlaw-

ful. But that their origin can be distinctly traced higher than the

year 1769 I am not prepared to assert. It will of course be understood,

that this note is merely historical , and without reference to the ex-

iiediencv of that change in our coustitutiouiil theory it illustrates.
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judgment was reversed. The house of commons took

this up indignantly, and passed various resolutions, as-

serting their exclusive right to take cognizance of all

matters relating to the election of their members. The

lords repelled these by contrary resolutions : That by

the known laws of this kingdom , every person having a

right to give his vote , and being wilfully denied by the

officer who ought to receive it , may maintain an action

against such officer to recover damage for the injury;

That the contrary assertion is destructive of the property

of the subject , and tends to encourage corruption and

partiality in returning officers ; That the declaring per-

sons guilty of breach of privilege for prosecuting such

actions , or for soliciting and pleading in them , is a ma-

nifest assuming a powei' to control the law , and hinder

the course of justice, and subject the property of English-

men to the arbitrary votes of the house of commons.

They ordered a copy of these resolutions to be sent to all

the sheriffs , and to be communicated by them to all the

boroughs in their respective counties.

A prorogation soon afterwards followed , but served

only to give breathing time to the exasperated parties •,

for it must be observed , that though a sense of dignity

and privilege no doubt swelled the majorities in each

house, the queslion was very much involved in the ge-

neral whig and tory course of politics. But Ashby, during

the recess, having proceeded to execution on his judg-

ment , and some other actions having been brought

against the returning officer of Aylesbury, the commons

again took it up, and committed the parties to Newgate.

They moved the court of king's bench for a habeas cor-

pus , upon the return to which , the judges , except

Holt, thought themselves not warranted to set them
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al liherlv ai:;ainst the commitment of the house '. It

was threatened to hring this hy writ of error before llie

lords , and in the disposition of that assembly, it seems

probable that they would have inflicted a severe wound

on the privileges of the lower house, which must in all

probability have turned out a sort of suicide upon their

own. But the commons interposed by resolving to commit

to prison the counsel and agents concerned in prosecuting

the habeas corpus , and by addressing the queen not to

grant a writ of error. The queen propeily answered , that

as this matter, relating to the course of judicial proceed-

ings , was of the highest consequence , she thought it ne-

cessary to weigh very carefully what she should do. The

lords came to some important resolutions : That neither

house of parliament hath any power by any vote or decla-

ration to create to themselves any new privilege that is

not warranted by the known law&and customs of parlia-

ment; That the house of commons, in committing to

Newgate certain persons for prosecuting an action at law

,

upon pretence that their so doing was contrary to a decla-

ration , a contempt of the jurisdiction , and a breacli of

the privileges of that house , have assumed to themselves

alone a legislative power, by pretending to attribute the

force of law^ to their declaration , have claimed a jurisdic-

tion , not warranted by the constitution , and have as-

sumed a new privilege , to which they can show no title

by the law and custom of parliament ; and have thereby,

as far as in them lies , subjected the rights of Eng-

lishmen , and the freedom of their persons , to the ar-

bitrary votes of the house of commons 5
That every Eng-

lishman , who is imprisoned by any authority whatsoever,

' State Trials, xiv, Sijy.
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has an undoubted right to a writ of habeas corpus , in

order to obtain his liberty by the due course of law •,

That for the house of commons to punish any person

for assisting a prisoner to procure such a writ is an

attempt of dangerous consequence , and a breach of the

statutes provided for the liberty of the subject •, That a

writ of error is not of grace but of right , and ought not to

be denied to the subject when duly applied for, though at

the request of either house of parliament.

These vigorous resolutions produced a conference be-

tween the houses , which was managed with more temper

than might have been expected from the tone taken on

both sides. But neither receding in the slightest degree
,

the lords addressed th'e queen , requesting her to issue

the writs of error demanded upon the refusal of the king's

bench to discharge the parties committed by the house of

commons. The queen answered the same day, that she

should have granted the writs of error desired by them
,

but finding an absolute necessity of putting an immediate

end to the session , she was sensible there could have been

no further proceeding upon them. The meaning of this

could only be , that by a prorogation all commitments by

order of the lower house of parliament are determined
,

so that the parlies could stand in no need of a habeas cor-

pus. But a great constitutional question was thus wholly

eluded.
'

We may reckon the proceedings against Mr. Alexander

Murray, in 1751 , among the instances wherein the house

of commons has been hurried by passion to an undue

violence. This gentleman had been active in a contested

Westminster election , on an anti-ministerial and perhaps

' Pari. Hist. vi. 2^5, et post. State Trials, xiv, 6y5, et post.
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Jacobite inlorest. In the course of an inquiry bcCore the

house, lounded on a petition against the return , the higli

baihfr named Mr. Murray as having insulted him in the

execution ofhis duty. The house resolved to hear Murray

by counsel in his defence, and the high bailiff also by

counsel in support of the charge , and ordered the former

to give bail for his appearance from time to time. These ,

especially the last , were innovations on the practice of

parliament, and justly opposed by the more cool-headed

men. After hearing witnesses on both sides, it was re-

solved that Murray should be committed to JN'ewgate , and

should receive this sentence upon his knees. This com-

mand he steadily refused to obey, and thus drew on him-

self a storm of wrath at such insolence and audacity. Rut

the times were no more, when the commons could inflict

whippings and pillories on the refractory ; and they were

forced to content themselves v> ith ordering that no person

should be admitted to him in prison , which , on account

ofhis ill health , they soon afterwards relaxed. The public

voice is never favourable to such arbitrary exertions of

mere power : at the expiration of the session , Mr. Murray,

thus grown from an intriguing jacobile into a confessor

of popular liberty , was attended home by a sort of

triumphal procession amidst the applause of the people,

in the next session he was again committed on the same

charge, a proceeding extremely violent and arbitrary.

It has been always deemed a most important and es-

sential privilege of the houses of parliament , that they

may punish in this summary manner by commitment all

those who disobey their orders to attend as witnesses, or

' P.irl. Hisl. \iv. 888 , rl post. iof>3 Walpole's Memoirs of tlic last

Ten Years of George H , i. i5 , et post.
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for any purposes of their constitutional duties. No inquiry

could go forward before the house at large or its com-

mittees, without this power to enforce obedience, espe-

cially when the information is to be extracted from public

officers against the secret wishes of the court. It is equally

necessary (or rather more so, since evidence not being

on oath in the lower house , there can be no punishment

in the course of law) that the contumacy or prevarication

of witnesses should incur a similar penalty. No man would

seek to take away this authority from parliament , unless

he is either very ignorant of what has occurred in other

times and his own , or is a slave in the fetters of some

general theory.

But far less can be advanced for several exertions of

power on record in the journals , which under the name

of privilege must be reckoned by impartial men irregu-

larities and encroachments, capable only at some periods

of a kind of apology from the unsettled state of the con-

stitution. The commons began in the famous or infamous

case of Floyd to arrogate a power of animadverting upon

political offences, which was then wrested from them by the

upper house. But in the first parliament of Charles I they

committed Montagu ( afterwards the noted semi-popish

bishop ) to the serjeant , on account of a published

book, containing doctrines they did not approve '. For

this was evidently the main point, though he was also

charged with reviling two persons who had petitioned the

house , which bore a distant resemblance to a contempt.

In the long parliament , even from its commencement
,

every boundary was swept away 5 it was sufficient to

have displeased the majority by act or word : but no pre-

' Journals, vii. yth July, lyaS.
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cedents can be derived from a crisis of force struggling

against force. If we descend to the reign of William III,

it will be easy to discover instances of commitments

,

laudable in their purpose , but of such doubtful legality

and dangerous consequence , that no regard to the motive

should induce us to justify the precedent. Graham and

Burton , the solicitors of the treasury in all the worst state

prosecutions under Charles and James , and Jenner , a

baron of the exchequer , were committed to the Tower
by the council immediately after the king's proclamation

,

with an intention of proceeding criminally against them.

Some months afterwards , the suspension of the habeas

corpus , which had taken place by bill , having ceased ,

they moved the king's bench to admit them to bail ; but

the house of commons took this up , and , after a report

of a committee as to precedents
,
put them in custody of

the serjeant-at-arms '. On complaints of abuses in victual-

ling the navy, the commissioners of that department were

sent for in the Serjeant's custody, and only released on

bail ten days afterwards °. But without minutely consi-

dering the questionable instances of privilege that we may
regret to find , I will select one wherein the house of

commons appear to have gone far beyond either the

reasonable or customary limits of privilege , and that with

very little pretext of public necessity. In the reign of

George I , a newspaper called Mist's Journal was noto-

rious as the organ of the jacobite faction. A passage full

of the most impudent longings for the pretender's resto-

ration having been laid before the house , it was resolved
^

May 28 , 1721 ,
" that the said paper is a false, mali-

' Commons' Journals, aSth Oct. 1G89.

' Id. Dec. 5.
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cious , scandalous , infamous, and trailorous libel , lend-

ing lo alienate the affections of his majesty's subjects ,

and lo excite the people to sedition and rebellion , with

an intention lo subvert the present happy establishment ,

and lo introduce popery and arbitrary power. " They

went on after this resolution lo commit the printer Mist

to Newgate and to address the king that the authors and

publishers of the libel might be prosecuted '. It is to be

observed , that no violation of privilege either was , or

indeed could be alleged as the ground of this commit-

ment, which seems to imply that the house conceived

itself to be invested with a general power , at least in all

political misdemeauprs.

I have not observed any case more recent than this of

Mist , wherein any one has been committed on a charge

which could not possibly be interpreted as a contempt of

the house , or a breach of its privilege. It became , how-

ever, the practice, without previously addressing the

king , lo direct a prosecution by the altorney-general for

offences of a public nature , which the commons had

learned in the course of any inquiry, or which had been

formally laid before ihem *. This seems to have been in-

troduced about the beginning of the reign of Anne , and

is undoubtedly a far more constitutional course than that

of arbitrary punishment by over-straining their privilege.

In some instances, libels have been publicly burned by

ihe order of one or other house of parliament.

I have principally adverted to the powers exerted by

the lower house of parliament , in punishing those

guilty of violating their privileges. It will of course be

' Pari. Hisl. vii. ,So3.

" Lords' Journals, lotli Jan. 170Z. Pari. Hisl. vi. 21
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understood tlial ihe lords are at least equal in aulhoritv-

In some respects indeed they have gone beyond. I do not

mean that they would be supposed at present to have

cognizance of any offence whatever upon which the com-

mons could not animadvert. Notwithstanding what they

claimed in the case of Floyd , the subsequent denial

by the commons , and abandonment by themselves , of

any original jurisdiction , must stand in the way of their

assuming such authority over misdemeanors , more ex-

tensively at least than the commons, as has been shown
,

have in some instances exercised it. But while the latter

have , with very few exceptions , and none since the res-

toration , contented themselves with commitment during

the session , the lords have sometimes imposed fines , and
,

on some occasions in the reign of George II , adjudged

parties to imprisonment for a certain time. In one in-

stance , so late as that reign , they sentenced a man to the

pillory
5 and this had been done several times before.

The judgments, however, of earlier ages give far less

credit to the jurisdiction than they take from it. Besides

the ever memorable case of Floyd , one John Blount
,

about the same time ( 27th Nov. 1621 ), was sentenced

by the lords to imprisonment and hard labour in Bridewell

during life.
'

It may surprise those who have heard of the happy

balance of the English constitution, of the responsibility

of every man to the law , and of the security of the

subject from all unlimited power, especiallv as to per-

sonal freedom , that this power of awarding punishment

at discretion of the houses of parliament is generally re-

puted to be universal and uncontrollable. This indeed

Hargrave's Juridical Arguments, vol. i. p. i , etc.
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was by no means received at the time when the most
A'lolent usurpations under the name of privilege were first

made
;
the power was questioned by the royalist party

who became its victims , and , among others , by the gal-

lant Welshman
,
judge Jenkins, whom the long parlia-

ment had shut up in the Tov,er. But it has been several

times brought into discussion before the ordinary tribu-

nals
, and the result has been , that if the power of par-

liament is not unlimited in right , there is at least no
remedy provided against its excesses.

The house of lords , in 1677, committed to the Tower
four peers

, among whom was the earl of Shaftesbury

,

for a high contempt^ that is , for calling in question, du-
ring a debate

, the legal continuance of parliament after a

prorogation of more than twelve months. Shaftesbury

moved the court of king's bench to release him upon a

writ of habeas corpus. But the judges were unanimously
of opinion

, that they had no jurisdiction to inquire into

a commitment by the lords of one of their body, or to dis-

charge the party during the session , even though there

might be
, as appears to have been the case , such tech-

nical informality on the face of the commitment, as would
be sufficient, in an ordinary case, to set it aside. '

Lord Shaftesbury was at ibis time in vehement oppo-
sition to the court. Without insinuating that this had
any effect upon the judges, it is certain that, a few years

afterwards
, they were less inclined to magnify the pri-

vileges of parliament. Some who had been committed
,

very wantonly and oppressively, by the commons in 1680

,

under the name of abhorrers , brought actions for false

imprisonment against Topham , the serjeant-at-arms, la

' State Trials, vi. l'i6^J. i Modern Uepoils, iSy.



CHAP. XVI.— ANNE , GEORGE 1 AND GEO. II. 109

one of these he put in what is called a plea to the juris-

diction
, denying the competence of the court of king's

hench
, inasmuch as the alleged trespass had been done

hy order of the knights , citizens , and burgesses of par-

liament. But the judges overruled this plea , and ordered

him to plead in bar to the action. We do not find that

Topham complied with this ; at least j udments appear to

have passed against him in these actions '
. The commons

,

after the revolution , entered on the subject , and sum-
moned two of the late judges , Pemberton and Jones , to

their bar. Pemberton answered that he remembered little

of the case ; but if the defendant should plead that he

did arrest the plaintiff by order of the house and should

plead that to the j urisdiction of the king's bench , he

thought , with submission , he could satisfy the house

that such a plea ought to be overruled , and that he took

the law to be so very clearly. The house pressed for his

reasons, which he rather declined to give. But on a sub-

sequent day he fully admitted that the order of the house

was sufficient to take any one into custody , but that it

ought to be pleaded in bar , and not to the jurisdiction
,

which would be of no detriment to the party , nor affect

his substantial defence. It did not appear, however, that

he had given any intimation from the bench of so favour-

able a leaning towards the rights of parliament, and his

present language might not uncharitably be ascribed to

the change of times. The house resolved that the orders

and proceedings of this house being pleaded to the juris-

diction of the court of king's bench, ought not to be

overruled •, that the judges had been guilty of a breach

of privilege , and should be taken into custody.
"^

' State Trials, xii. 822. T. Jones, tieports, 208.

'Journals, lotii, 12th, icjlh July, i68y.
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I have already mentioned that, in the course of the con-

troversy hetween the two houses on the case of Ashbyand

White, the commons had sent some persons to Newgate for

suing thereturningofficer of Aylesbury in defiance of their

resolutions 5 and that on their application to the king's

bench to be discharged on their habeas corpus , the majo-

rity of the judges had refused it. Three judges , Powis ,

Gould , and Powel , held that the courts of Westminster-

hall could have no power to judge of the commitments

of the houses of parliament j that they had no means of

knowing what were the privileges of the commons , and

consequently could not know their boundaries 5 that the

law and custom ofj>arliament stood on its own basis , and

was not to be decided by the general rules of law ; that

no one had ever been discharged from such a commit-

ment, which was an argument that it could not be done.

Holt, the chief justice , on the other hand maintained

that no privilege of parliament could destroy a man's

right , such as that of bringing an action for a civil in-

jury 5 that neither house of parliament could separately

dispose of the liberty and property of the people , which

could only be done by the whole legislature •, that the

judges were bound to take notice of the customs of par-

liament , because they are part of the law of the land
,

and might as well be learned as any other part of the law.

" It is the law ,
" he said ,

" that gives the queen her

prerogative •, it is the law gives jurisdiction to the house

of lords , as it is the law limits the jurisdiction of the

house of commons. " The eight other judges having been

consulted , though not judicially, are stated to have gone

along with the majority of the court , in holding that a

commitment by either house of parliament was not co-

gnizable at law. But from some of the resolutions of the
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lords on this occasion , which 1 have quoted above, it

may seem probable that if a writ of error had been ever

heard before them , they would have leaned to the doc-

trine of Holt, unless indeed wathheld by the reflection

that a similar principle might easily be extended to them-

selves. '

It does not appear that any commitment for breach

of privilege was disputed until the year i']5i , when
Mr. Alexander Murray , of whom mention has been

made , caused himself to be brought before the court of

king's bench on a habeas corpus. But the judges were

unanimous in refusing to discharge him. "^ The house of

commons, " said Mr. Justice Wright ,
" is a high court

,

and it is agreed on all hands that they have power to

judge of their own privileges ; it need not appear to us

what the contempt is for • if it did appear , we could not

judge thereof. " — " This court, " said Mr. Justice

Denison ,
" has no jurisdiction in the present case. We

granted the habeas corpus , not knowing what the com-

mitment was ; but now it appears to be for a contempt of

the privileges of the house of commons. What the pri-

vileges of either house are we do not know^ ; nor need

they tell us what the contempt was , because we cannot

judge of it; fori must call this court inferior to the

commons with respect to judging of their privileges
,

and contempts against them. " — Mr. Justice Foster

agreed with the two others , that the house could commit

for a contempt , which , he said , Holt had never denied

in such a case as this before them ". It would be unne-

cessary to produce later cases w hich have occurred since

the reign of George 11 , and elicited still stronger expres-

' Id. xiv. 84y.

^ State Trials, viii. 3o.
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sions from the judges of their incapacity to take co-

gnizance of what may be done by the houses of parlia-

ment.

Notwithstanding such imposing authorities , there have

not been wanting some who have thought that the doc-

trine of uncontrollable privilege is both eminently dan-

gerous in a free country, and repugnant to the analogy of

our constitution. The manly language of lord Holt has

seemed to rest on better principles of public utility, and

even perhaps of positive law '. It is not , however, to be

inferred that the right of either house of parliament to

commit persons , even not of their own body, to prison
,

for contempts or breaches of privilege , ought to be called

in question. IiTsome cases this authority is as beneficial

,

and even indispensable , as it is ancient and established.

Nor do I by any means pretend , that if the w arrant of

commitment merely recites the party to have been guilty

of a contempt or breach of privilege , the truth of such

allegation could be examined upon a return to a writ of

' This is very elaborately and dispassionately argued by Mr. Har-

grave in his Juridical Arguments, above cited; also vol. ii. p. i83.

" I understand it, " he says, " to be clearly part of the law and cus-

tom of parliament that each house of parliament may inquire into and

imprison for breaches of privilege. " But this he thinks to be limited

by law, and after allowing it clearly in cases of obstruction , arrest,

assault, etc. on members, admits also that " the judicative power as

to writing, speaking, or publishing of gross reflexions upon the whole

parliament or upon either house , though perhaps originally ques-

tionable, seems now of too long a standing and of too much frequency

in practice to be well counteracted. " But after mentioning the opinions

of the judges in Crosby's case, Mr. H. observes : " I am myself far

from being convinced that commitment for contempts by a house of

parhament, or by the highest court of judicature in Westminster-

hall, either ought to be, or are thus wholly privileged from all exa-

mination and appeal.
"
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habeas corpus , any more than in an ordinary case of fe-

lony. Whatever injustice may thus be done cannot have

redress by any legal means •, because the house of com-

mons (or the lords, as it may be) are the fit judges of the

fact , and must he presumed to have determined it accord-

ing to right. But it is a more doubtful question whether,

if they should pronounce an offence to be a breach of pri-

vilege , as in the case of the Aylesbury men , which a

court of justice should perceive to he clearly none, or if

they should commit a man on a charge of misdemeanor,

and for no breach of privilege at all , as in the case of

Mist the printer, such excesses of jurisdiction might not

legally be restrained by the judges. If the resolutions of

the lords in the business of Ashby and White are consti-

tutional and true , neither house of parliament can create

to itself any new privilege : a proposition surely so con-

sonant to the rules of English law, which require pres-

cription or statute as the basis for every right , that few

will dispute it ; and it must be still less lawful to exercise

a jurisdiction over misdemeanors , by committing a party

who would regularly be only held to hail on such a charge.

Of this I am very certain , that if IMist , in the year 1 72 1

,

had applied for his discharge on a habeas corpus , it would

have been far more difficult to have opposed il on the

score of precedent or of constitutional right , than it was

for the attorney-general of Charles I , nearly one hundred

years before , to resist the famous arguments of Selden

and Littleton , in the case of the Buckinghamshire gen-

tlemen committed by the council . If a few scattered acts

of power can make such precedents as a court of justice

must take as its rule , I am sure the decision , neither in

this case, nor in that of ship-money, was as unconstitu-

tional as we usually suppose : it was by dwelling on all

IV. 8
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authorities in favour of liberty, and by setting aside those

which made against it, that our ancestors oyerthrew the

claims of unbounded prerogative. ]Nor is this parallel less

striking \yhen we look at the tone of implicit obedience ,

respect . and confidence with which the judges of the

eighteenth century have spoken of the houses of parlia-

ment . as if their sphere were too low for the cognizance

of such a transcendent authority ' . The same language

,

almost to the words . was heard from the lips of the Hvdes

and Berkelevs in the preceding age , in reference to the

king and to the privy-council. But as . when the spirit of

the government was almost wholly monarchical , so since

it has turned chiefly to an aristocracy, the courts of jus-

tice have been swayed towards the predominant influence

;

not . in general , by any undue motives , but because it is

natural for them to support power, to shun offence , and

to shelter themselves behind precedent. They have also

sometimes had in view the analogT of parliamentary com-

mitments to their own power of attachment for contempt,

which they hold to be equally uncontrollable : a doctrine

by no means so dangerous to the subjects' liberty, but

liable also to no trifling objections.
"^

' Mr. Justice Gould , in Crosby's case , as reported bv Wilson

,

observes : " It is true this court did, in the instance alluded to bv

the counsel at the bar [ Wilkes's case , 2 Wilson , 1 5 1
] , determine

upon the privilege of parliament in the case of a libel; but then that

privilege vras promnlged and known ; it existed in records and law-

books, and was allowed by parliarpent itself. But even in that case ae

no<v knoiv that ive were mistaken ; for the house of commons have since

determined , that privilege does not extend to matters of libel. " It appears,

therefore , that Mr. Justice Gould thought a declaration of the house

of commons was better authority than a decision of the court of com-

mon pleas, as to a privilege which , as he savs, existed in records and

law-books.

' " I am far from subscribing to all tbe latitude of the doctrine of
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The consequences of this utter irresponsibility in each

of the two houses will appear still more serious , when we
advert to the unlimited power of punishment which it

draws with it. The commons, indeed, do not pretend to

imprison beyond the session ^ but the lords have imposed

fines and definite imprisonment , and attempts to resist

these have been unsuccessful '
. If the matter is to rest

upon precedent , or upon what overrides precedent itself,

the absolute failure of jurisdiction in the ordinary courts,

there seems nothing (decency and discretion excepted) to

prevent their repeating the sentences of James Is reign
,

whipping, branding, hard labour for life. jNay, they

might order the usher of the black rod to take a man
from their bar, and hang him up in the lobby. Such

things would not be done, and, being done, would not

be endured 5 but it is much that any sworn ministers of

the law should , even by indefinite language , have coun-

tenanced the legal possibility of tyrannous power in Eng-

land. The temper of government itself, in modern times,

has generally been mild , and this is probably the best

ground of confidence in the discretion of parliament ^ but

popular, that is , numerous bodies , are always prone to

excess , both from the reciprocal influences of their pas-

attachments for contempts of the king's courts of Westminster,

especially the king's bench, as it is sometimes stated, and it has been

sometimes practised. " Hargrave, ii. 2i3.

" The principle upon nhich attachments issue for libels on courts

is of a more enlarged and important nature : it is to keep a blaze of
glory around them , and to deter people from attempting to render them

contemptible in the eyes of the people. " Wilmot's Opinions and
Judgments, p. 270. Yet the king, who seems as much entitled to this

blaze of glory as his judges , is driven to the verdict of a jury before

the most libellous insult on him can be punished.

' Hargrave , ubi supra.
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sions
, and the consciousness of irresponsibility •, for which

reasons a democracy, that is , the absolute government of

the majority, is in general the most tyrannical of any.

Public opinion , it is true , in this country, imposes a

considerable restraint
;
yet this check is soniewhat less

powerful in that branch of the legislature which has gone

the farthest in chastising breaches of privilege. 1 would

not be understood, however, to point at any more recent

discussions on this subject^ were it not, indeed, beyond

the limits prescribed to me , it might be show n that the

house of commons, in asserting its jurisdiction , has re-

ceded from much of the arbitrary power which it once

arrogated , and which some have been disposed to bestow

upon it.

IV. It is commonly and justly said , that civil liberty is

not only consistent with, but in its terms implies, the

restrictive limitations of natural liberty which are im-

posed by law. But as these are not the less real limitations

of liberty, it can hardly be maintained that the subject's

condition is not impaired by very numerous restraints

upon his will , even without reference to their expe-

diency. The price may be well paid-, but it is still a price

that it costs some sacrifice to pay. Our statutes have been

growing in bulk and multiplicity with the regular session

of parliament , and with the new system of government
^

all abounding with prohibitions and penalties, which

every man is presumed to know, but which no man , the

judges themselves included, can really know wdth much
exactness. We literally walk amidst the snares and pitfalls

of the law. The very doctrine of the more rigid casuists,

that men are bound in conscience to respect all the insti-

tutions of their country, has become impracticable througli

their complexity and inconvenience; and we are content
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to shift off their penalties in the mala prohibita Avith as

httle scruple as some feel in risking those of graver of-

fences. But what more peculiarly belongs to the present

suhject is the systematic encroachment upon ancient

constitutional principles , which has for a long time been

made through new enactments proceeding from the

crown , chiefly in respect to the revenue '

. These may

be traced indeed in the statute-book , at least as high as

the restoration , and really began in the arbitrary times

of revolution which preceded it. They have , however,

been gradually extended along with the public burthens,

and as the severity of these has prompted fresh artifices

of evasion. It would be curious , but not within the scope

' This effect of continual new statutes is well pointed out in a

speech ascribed to sir William Wyndham in 1734. " The learned

gentleman spoke (he says) of the prerogative of the crown, and asked

us if it had lately been extended beyond the bounds prescribed to it

by law. Sir, I will not say that there have been lately any attempts

to extend it beyond the bounds prescribed by law ; but I will say , that

these bounds have been of late so vastly enlarged , that there seems

to be no great occasion for any such attempt What are the many

penal laws made within these forty years, but so many extensions of

the prerogative of the crown, and as many diminutions of the hberty

of the subject? And whatever the necessity was that brought us into

the enacting of such laws, it was a fatal necessity; it has greatly added

to the power of the crown , and particular care ought to be taken not

to throw any more weight into that scale. " Pari. Hist. ix. 4''3.

Among the modern statutes which have strengthened the hands of

the executive power, we should mention the riot act, i Geo. I. stat. 2.

c. 5. whereby all persons tuniultuously assembled to the disturbance

of the public peace , and not dispersing within one hour after pro-

clamation made by a single magistrate, are made guilty of a capital

felony. I am by no means controverting the expediency of this law;

but, especially when combined with the prompt aid of a military

force, it is surely a compensation for much that may seem to have

been thrown into the popular scale.
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of this work , to analyze our immense fiscal law, and to

trace the history of its innovations. These consist partly

in taking away the cognizance of offences against the

revenue from juries, whose partiality in such cases there

was in truth much reason to apprehend , and vesting it

either in commissioners of the revenue itself, or in ma-

gistrates
5
partly in anomalous and somewhat arhitrary

powers with regard to the collection •, partly in deviations

from the estahlished rules of pleading and evidence , hy

throwing on the accused party in fiscal causes the hurthen

of proving his innocence , or by superseding the necessity

of rigorous proof as to matters wherein it is ordinarily

required
;
partly^in siiielding ihe officers of the crown

,

as far as possible , from their responsibility for illegal

actions, by permitting special circumstances of justifi-

cation to be given in evidence without being pleaded
,

or by throwing impediments of various kinds in the way

of the prosecutor, or by subjecting him to unusual costs

in the event of defeat.

These restraints upon personal liberty, and what is

worse , these endeavours , as they seem , to prevent the

fair administration of justice between the crown and the

subject, have in general, more especially in modern

times , excited little regard as they have passed through

the houses of parliament. A sad necessity has overruled

the maxims of ancient law •, nor is it my business to cen-

sure our fiscal code, but to point out that it is to be

counted as a set-off against the advantages of the revolu-

tion, and has in fact diminished the freedom and justice

which we claim for our polity. And that its provisions

have sometimes gone so far as to give alarm to not very

susceptible minds may be, shown from a remarkable de-

bate in the year 1737. A bill having been brought in hy
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the ministers to prevent smuggling , which contained

some unusual clauses , it was strongly opposed , among

other peers, by lord chancellor Talbot, himself, of

course , in the cabinet , and by lord Hardwicke , then

chief justice ^ a regularly bred crown-lawyer, and in his

whole life disposed to hold very high the authority of go-

vernment. They objected to a clause subjecting any three

persons , travelling with arms , to the penalty of trans-

portation , on proof by two witnesses, that their intention

was to assist in the clandestine landing , or carrying away

prohibited or uncustomed goods. " We have in our

laws, " said one of the opposing lords, " no such thing

as a crime by implication , nor can a malicious intention

ever be proved by witnesses. Facts only are admitted to

be proved , and from those facts the judge and jury are to

determine with what intention they were committed
^

but no judge or jury can ever, by our laws , suppose
,

much less determine that an action , in itself innocent or

indifferent , was attended with a criminal and malicious

intention. Another security for our liberties is, that no

subject can be imprisoned unless some felonious and high

crime be sworn against him. This , with respect to private

men , is the very foundation stone of all our liberties

,

and if we remove it , if we but knock off a corner, we may
probably overturn the whole fabric. A third guard for

our liberties is that right which every subject has, not

only to provide himself with arms proper for his de-

fence , but to accustom himself to the use of those arms

,

and to travel with them whenever he has a mind. " But

the clause in question , it was contended , was repugnant

to all the maxims of free government. No presumption

of a crime could be drawn from the mere wearing of
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arms , an act not only innocent , but highly commend-

able , and therefore the admitting of witnesses to prove

that any of these men were armed , in order to assist in

smuggling , would be the admitting of witnesses to prove

an intention, which was inconsistent with the whole

tenor of ovir laws '. They objected to another provision
,

subjecting a party against whom information should be

given that he intended to assist in smuggling , to impri-

sonment without bail , though the offence itself were in

its nature bailable ^ to another, which made informations

for assault upon officers of the revenue triable in any

county of England •, and to a yet more startling protection

thrown round the same favoured class , that the magis-

trates should be bound to admit them to bail on charges

of killing or wounding any one in the execution of their

duty. The bill itself was carried by no great majority;

and the provisions Subsist at this day, or perhaps have

received a further extension.

It will thus appear to every man who takes a compre-

hensive view of our constitutional history, that the exe-

cutive government , though shorn of its lustre , has not

lost so much of its real efficacy by the consequences of the

revolution as is often supposed •, at least , that with a re-

gular army to put down insurrection , and an influence

sufficient to obtain fresh statutes of restriction , if such

should ever be deemed necessary, it is not exposed , in

the ordinary course of affairs , to any serious hazard. But

we must here distinguish the executive government
,

using that word in its largest sense , from the crown itself,

' 9 Geo. II. c. 35, sect. lo, i3. Pari. Hist. ix. \22g. 1 quote this as

I find it; but probably the expressions are not quite correct; for the

reasoning is not so.
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or the personal authority of the sovereign. This is a mat-

ter of rather delicate inquiry, but too material to he

passed by.

The real power of the prince , in the most despotic

monarchy, must have its limits from nature, and bear

some proportion to his courage, his activity, and his in-

tellect. The tyrants of the East become puppets or slaves

of their vizirs , or it turns to a game of cunning , wherein

the winner is he who shall succeed in tying the bow-

siring round the other's neck. After some ages of feeble

monarchs , the titular royalty is found wholly separated

from the power of command , and glides on to posterity

in its languid channel , till some usurper or conqueror

stops up the stream for ever. In the civilized kingdoms

of Europe , those very institutions which secure the per-

manence of royal families , and afford them a guarantee

against manifest subjection to a minister, take generally

out of the hands of the sovereign the practical govern-

ment of his people. Unless his capacities are above the

level of ordinary kings , he must repose on the wisdom

and diligence of the statesmen he employs , with the sa-

crifice
,
perhaps , of his own prepossessions in policy,

and against the bent of his personal atfections. The

power of a king of England is not to be compared with an

ideal absoluteness , but with that which could be enjoyed

in the actual state of society, by the same person in a less

bounded monarchy.

The descendants of William the Conqueror on the

English throne , down to the end of the seventeenth

century, have been a good deal above the average in

those qualities which enable or at least induce kings to

lake on themselves a large share of the public adminis-

tration 5 as will appear by comparing their line with that
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of the house of Capet , or perhaps most others during an

equal period. Without going farther hack , we know thai

Henry VII , Henry VIII , Elizahelh , the four kings of the

house of Stuart , though not always with as much ahility

as diligence
, were the master-movers of their own policy,

not very susceptihle of advice , and always sufficiently

acquainted with the details of government to act without

it. This was eminently the case also with William HI,
who was truly his own minister, and much hetter fitted

for that office than those who served him. The king, ac-

cording U) our constitution , is supposed to be present in

council , and was in fact usually, or very frequently, pre-

sent, so long as the council remained as a deliherative

body for matters of domestic and foreign policy. But

when a junto or cabinet came to supersede that ancient

and responsible body, the king himself ceased to preside
,

and received their advice separately, according to their

respective functions of treasurer, secretary, or chan-

cellor, or that of the whole cabinet through one of its

leading members. This change , however, was gradual

;

for cabinet councils were sometimes held in the presence

of William and Anne , to which other counsellors , not

strictly of that select number , were occasionally sum-
moned.

But on the accession of the house of Hanover, this per-

sonal superintendence of the sovereign necessarily came
to an end. The fact is hardly credible, that George 1

being incapable of speaking English , as sir Robert Wal-
pole was of conversing in French , the monarch and his

minister held discourse with each other in Latin '

. It is

Coxe's Walpole,i. 296. H. Walpole's Works, iv. 476. The
former however seems to rest on H. Walpole's verbal communication

,

whose want of accuracy, or veracity, or both, is so palpable, that



CHAP. XVI. — ANNE, GEORGE I AND GEO. II. laS

impossible that , with so defective a means of communi-

cation ( for Walpole cannot be supposed to have spoken

readily a language very little familiar in this country ) ,

George could have obtained much insight into his do-

mestic affairs, or been much aquainted with the cha-

racters of his subjects. We know, in truth, that he nearly

abandoned the consideration of both, and trusted his mi-

nisters with the entire management of this kingdom , con-

tent to employ its great name for the promotion of his

electoral interests. This continued in a less degree to be

tlie case with his son , who , though better acquainted with

the language and circumstances of Great Britain , and

more jealous of his prerogative, was conscious of his in-

capacity to determine on matters of domestic govern-

ment , and reserved almost his whole attention for the

politics of Germany.

The broad distinctions of party contributed to weaken

the real supremacy of the sovereign. It had been usual

before the revolution , and in the two succeeding reigns
,

to select ministers individually at discretion ; and though

some might hold themselves at liberty to decline office

,

it was by no means deemed a point of honour and fidelity

to do so. Hence men in the possession of high posts had

no strong bond of union , and frequently took opposite

sides on public measures of no light moment. The queen

particularly was always loth to discard a servant on ac-

count of his vote in parliament •, a conduct generous

perhaps , but feeble , inconvenient , when carried to such

excess , in our constitution , and in effect holding out a

reward to ingratitude and treachery. But the whigs hav-

no great stress can be laid on his testimony- I believe, however, that

the fact of George I and his minister conversing in Latin may be

proved on other authority.
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ing come exclusively into office under the line of Ha-
nover

, which , as I have elsewhere ohserved , was inevit-

ahle
, formed a sort of phalanx , which the crown was not

always able to break , and which never could have been
broken

, but for that internal force of repulsion by which
personal cupidity and ambition are ever tending to se-

gregate the elements of factions. It became the point of

honour among public men to fight uniformly under the

sanie banner, though not perhaps for the same cause;

if indeed there was any cause really fought for , but the

advancement of a party. In this preference of certain de-

nominations
, or of certain leaders , to the real principles

which ought to be the basis of political consistency, there

was an evident deviation from the true standard of pub-
lic virtue

;
but the ignominy attached to the dereliction

of friends for the sake of emolument , though it was every

day incurred
, must have tended gradually to purify the

general character ofparliament. Meanwhile the crown lost

all that party attachments gained-, a truth indisputable

on reflection
, though while the crown and the party in

power act in the same direction , the relative efficiency of

the two forces is not immediately estimated. It was seen
,

however , very manifestly in the year 1^46 , when , after

long bickering between the Pelhams and lord Granville
,

the king's favourite minister , the former, in conjunction

with a majority of the cabinet , threw up their offices
,

and compelled the king
, after an abortive effort at a new

administration
, to sacrifice his favourite , and replace

those in power whom he could not exclude from it. The
same took place in a later period of his reign , when
after many struggles he submitted to the ascendancy of

Mr. Pitt.
'

' H. Walpole's Memoirs of the last Ten Years. Lord Waldegrave's
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It seems difficull for any king of England , however

conscientiously observant of the lawful rights of his sub-

jects, and of the limitations ihey impose on his preroga-

tive , to rest always very content with this practical con-

dition of the monarchy. The choice of his counsellors
,

the conduct of government are intrusted , he will be

told , by the constitution to his sole pleasure. Yet both

in the one and the other he finds a perpetual disposition

to restrain his exercise of power •, and though it is easy

to demonstrate that the public good is far better promoted

by the virtual control of parliament and the nation over

the whole executive governement , than by adhering to

the letter of the constitution , it is not to be expected that

Memoirs. Iu this well-written little book, which having been pub-

lished, in the modern fashion, at a price disproportloned to its length,

lias not been sufficiently known, the character of George II in re-

ference to his constitutional position , is thus delicately drawn : " He

has more knowledge of foreign affairs than most of his ministers,

and has good general notions of the constitution , strength , and in-

terest of this country ; but being past thirty when the Hanover suc-

cession took place , and having since experienced the violence of

party, the injustice of popular clamour, the corruption of parliaments,

and the selfish motives of pretended patriots, it is not surprising

that he should have contracted some prejudices in favour of those go-

vernments where the royal authority is under less restraint. Yet pru-

dence has so far prevailed over these prejudices, that they have never

influenced his conduct. On the contrary, many laws have been enacted

in favour of public liberty ; and in the course of a long reign there

has not been a single attempt to extend the prerogative of the crown

beyond its proper limits. He has as much personal bravery as any

man, though his political courage seems somewhat problematical;

however, it is a fault on the right side; for had he always been as

firm and undaunted in the closet as he showed himself at Oude-

narde and Dettingen, he might not have proved quite so good a king

in this limited monarchy." P. 5. This was written in 1757.

The real lories , those I mean who adhered to the principles ex-

pressed by that name , thought the constitutional prerogative of the
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the argument will be conclusive to a royal understanding.

Hence he may be tempted to play rather a petty game
,

and endeavour to regain by intrigue and insincerity that

power of acting by his own will, which he thinks unfairly

wrested from him. A king of England , in tlie calculations

of politics , is little more than one among the public men
of the day 5 taller indeed , like Saul or Agamemnon , by

the head and shoulders, and therefore w ith no slight advan-

tages in the scramble ; but not a match for the many, unless

he can bring some dexterity to second his strength, and

make the best of the self-interest and animosities of those

with whom he has to deal. And of this there will gene-

rally be so much , that in the long run he will be found

to succeed in the greater part of his desires. Thus George I

and George II , in whom the personal authority seems to

have been at the lowest point it has ever reached, drew

their ministers , not always willingly, into that course of

continental politics which was supposed to serve the pur-

crown impaired by a conspiracy of its servants. Their notions are ex-

pressed in some Letters on the EngHsh Nation, pubUshed about iy56,

under the name of Battista Angeloni, by Dr. Shebbeare , once a Ja-

cobite, and still so bitter an enemy of William III and George I,

that he stood in the pillory, not long afterwards , for a libel on those

princes (among other things
) ; on which Horace Walpole justly ani-

madverts, as a stretch of the law by lord Mansfield destructive of all

historical truth. Memoirs of the last Ten Years, ii. SaS. Shebbeare

liowever was afterwards pensioned, along with Johnson, oy lord

Bute, and at the time when these letters were written may possibly

have been in the Leicester-house interest. Certain it is, that the self-

interested cabal who belonged to that little court endeavoured too

successfully to persuade its chief and her son , that the crown was re-

duced to a state of vassalage , from which it ought to be emancipated;

and the government of the duke of Newcastle , as strong in party-

conuexion as it was contemptible in ability and reputation , afforded

them no bad argument. The consequences are well known, but do

not enter into the plan of this work.
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poses of Hanover far belter than of England. It is well

known that the Walpoles and the Pelhams condemned in

private this excessive predilection of their masters for

their native country, which alone could endanger their

English throne '
. Yet after the two latter brothers had

inveighed against lord Granville , and driven him out of

power for seconding the king's pertinacity in continuing

the war of i^'^6 , they went on themselves in the same

track for at least two years , to the imminent hazard of

losing for ever the Low^ Countries and Holland , if the

French government , so indiscriminately charged with

ambition , had not displayed extraordinary moderation at

the treaty of Aix-la-Chapelle. The twelve years that en-

sued gave more abundant proofs of the submissiveness

with which the schemes of George II for the good of

' Many proofs of this occur in the correspondence pubh'shed by

Mr. Coxe. Thus Horace Walpole writing to his l)rother sir Robert,

in 1739, says :
" King William had no other object but the liberties

and balance of Europe ; but, good God ! what is the case now? I will

tell you in confidence; little, low, partial electoral notions are able to

stop or confound the best conducted project for the public." Memoirs

of Sir R. Walpole, iii. 535. The Walpoles had, some years before,

disapproved the policy of lord Townshend on account of his favour-

ing the king's Hanoverian prejudices. Id. i. 334- And in the preced-

ing reign both these whig leaders were extremely disgusted with the

Germanism and continual absence of George I , Id. ii. 116. 297.;

thougl^Crst Townshend, and afterward Walpole, according to the

necessity, or supposed necessity, which controls statesmen (that is,

the fear of losing their places) , became in appearance the passive in-

struments of royal pleasure.

It is now however known , that George II had been induced by

W^alpole to come into a scheme , by which Hanover, after his decease,

was to be separated from England. It stands on the indisputable au-

thority of speaker Onslow. " A little vvhile before sir Robert W^alpole's

fall ( and as a popular act to save himself, for he went very unwil-

lingly out of his offices and power), he took me one day aside, and
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Hanover were received by his ministers , though not by his

people •, but the most striking instance of all is the aban-

donment by Mr. Pitt himself of all his former professions

in pouring troops into Germany. I do not inquire whether

a sense of national honour might not render some of these

measures justifiable , though none of them were advan-

tageous •, but it is certain that the strong bent of the

king's partiality forced them on against the repugnance of

most statesmen , as well as of the great majority in par-

liament and out of it.

Comparatively, however, with the state of prerogative

before the revolution , we can hardly dispute that there

has been a systematic diminution of the reigning prince's

control , which , though it may be compensated or con-

cealed in ordinary times by the general influence of the

said , What will you say, speaker, if this hand of mine shall bring a

message from the king to the house of commons, declaring his con-

sent to having any of his family, after his death, to be made, by act

of parliament, incapable of inheriting and enjoying the crown, and

possessing the electoral dominions at the same time ? My answer was ,

Sir it will be as a message from heaven. He replied, It will be done.

But it was not done ; and I have good reason to believe , it would

have been opposed , and rejected at that time , because it came from

him, and by the means of those who had always been most clamor-

ous for it; and thus perhaps the opportunity was lost : when will it

come again? It was said that the prince at that juncture would have

consented to it , if he could have had the credit and popuWity of

the measure , and that some of his friends were to have mov?d it in

parliament, but that the design at St. James's prevented it. Notwith-

standing all this, I have had some thoughts that neither court ever

really intended the thing itself; but that it came on and went off,

by a jealousy of each other in it , and that both were equally pleased

that it did so , from an equal fondness ( vei y natural ) for their own
native country." Notes on Burnet (iv. /^go, Oxf. edit.). This story

has been told before, but not in such a manner as to preclude doubt

of its authenticity.



CHAP. XVI. — ANNE, GEORGE I AND GEO. II. 129

executive administration , is of material importance in a

constitutional light. Independently of other consequences

which might be pointed out as probable or contingent , it

affords a real security against endeavours by the crown

to subvert or essentially impair the other parts of our

government. For though a king may believe himself and

his posterity to be interested in obtaining arbitrary power,

it is far less likely that a minister should desire to do so

— I mean arbitrary , not in relation to temporary or

partial abridgements of the subject's liberty, but to such

projects as Charles I and James II attempted to execute.

What indeed might be effected by a king , at once able
,

active
,
popular , and ambitious , should such ever un-

fortunately appear in this country, it is not easy to pre-

dict ; certainly his reign would be dangerous, on one

side or other , to the present balance of the constitution

.

But against this contingent evil , or the far more pro-

bable encroachments of ministers , which , though not

going the full length of despotic power, might slowly un-

dermine and contract the rights of the people , no posi-

tive statutes can be devised so effectual , as the vigilance

of the people themselves and their increased means of

knowing and estimating the measures of their government.

The publication of regular newspapers, partly designed

for the communication of intelligence
,
partly for the dis-

cussi(^ of political topics, may be referred, upon the whole,

to the reign ofAnne , when they obtained great circulation,

and became the accredited organs of different factions.

The tory ministers, towards the close of that reign, were

annoyed at the vivacity of the press , both in periodical

and other writings, which led to a stamp -duty, intended

chiefly to diminish their number, and was nearly produ-

cing more pernicious restrictions , such as renewing the

lY. ^
9
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licensing act , or compelling authors to acknowledge their

names'. These, however, did not take place, and the

government more honourably coped with their adversa-

ries in the same warfare \ nor with Swift and Bolinghroke

on their side could they require, except indeed through the

badness of their cause , any aid from the arm of power. ^

In a single hour, these two great masters of language

were changed from advocates of the crown to tribunes of

the people ; both more distinguished as writers in this

altered scene of their fortunes, and certainly among the

first political combatants with the weapons of the press

whom the world has ever known. Bolingbroke's influence

was of course greater in England, and, with all the signal

faults of his public character, wilh all the factiousness

which dictated most of his writings and the indefinite de-

clamation or shallow reasoning which they frequently dis-

play, they have merits not always sufficiently acknowledg-

ed. He seems first to have made the tories reject their old

tenets of exalted prerogative and hereditary right, and

scorn the high-church theories which they had main-

tained under William and Anne. His Dissertation on

Parties , and Letters on the History of England , are in

' A bill was brought in for this purpose in 1712, which Swift, in

his History of the Last Four Years, who never printed any thing

with his name , naturally blames. It miscarried probably on account

of this provision. Pari. Hist. vi. 1 1^\. But the queen, on oj)eAig the

session, in April, lyiS, recommended some new law to check the

licentiousness of the press. Id. 11 73. Nothing however was done in

consequence.

^ Bolingbroke's letter to the Examiner, in 1710, excited so much
attention, that it was answered by lord Cowper, then chancellor, in a

letter to the Tatler. Somers' Tracts, xiii. 76; where sir Walter Scolt

justly observes, that the fact of two such statesmen becoming the

correspondoiits of periodical publications shows the influence they

must have acquired over the public mind.
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fact written on whig principles ( if I know what is meant

by that name ) , in their general tendency , however a

politician, who had always some particular end in view,

may have fallen into several inconsistencies. The same

character is due to the Craftsman , and to most of the

temporary pamphlets directed against sir Robert Walpole.

They teemed , it is true , with exaggerated declamations on

the side of liberty •, but that was the side they took ; it

was to generous prejudices they appealed ; nor did they

ever advert to the times before the revolution, but with

contempt or abhorrence. Libels there were indeed of a

different class
,
proceeding from the Jacobite school; but

these obtained little regard-, the Jacobites themselves, or

such as affected to be so , having more frequently espoused

that cause from a sense of dissatisfaction with the conduct

of the reigning family , than from much regard to the

pretensions of the qther. Upon the whole matter it must

be evident to every person who is at all conversant with

the publications of George II's reign , with the poems

,

the novels , the essays , and almost all the literature of

the time , that what are called the popular or liberal doc-

trines ofgovernment were decidedly prevalent. The sup-

porters themselves of the Walpole and Pelham adminis-

trations , though professedly whigs , and tenacious of re-

volution principles, made complaints, both in parliament

andpi pamphlets, of the democratical spirit , the insubor-

dination to authority, the tendency to republican senti-

ments , which they alleged to have gained ground among

the people. It is certain that the tone of popular opinion

gave some countenance to these assertions, though much
exaggerated to create alarm in the aristocratical classes

,

and furnish arguments against redress of abuses.

The two houses of parliament are supposed to deliberate
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with closed doors. It is always competent for any one

member to insist that strangers he excluded •, not on any

special ground, but by merely enforcing the standing

order for that purpose. It has been several times resolved,

that it is a high breach of privilege to publish any

speeches or proceedings of the commons , though they

have since directed their own votes and resolutions to be

printed. Many persons have been punished by commit-

ment for this offence-, and it is still highly irregular, in

any debate , to allude to the reports in newspapers , except

for the purpose of animadverting on the breach of pri-

vilege '. Notwithstanding this pretended strictness, notices

of the more interesting discussions were frequently made

public ^ and entire speeches were sometimes circulated by

those who had sought popularity in delivering them. After

the accession of George I we find a pretty regular account

' It was resolved , nem. con., Feb. 26, 1729, That it is an indignity

to , and a breach of the privilege of this house , for any person to pre-

sume to give, in written or printed newspapers, any account or mi-

nutes of the debates, or other proceedings of this house or of any

committee thereof; and that upon discovery of the outhors , etc. this

house will proceed against the offenders with the utmost severity.

Pari. Hist. viii. 683. Tiiere are former resolutions to the same effect.

The speaker having himself brought the subject under consideration

.some years afterwards, in lySS, the resolution was repeated in nearly

the same words ; but after a debate , wherein , though no one un-

dertook to defend the practice , the danger of impairing the Ikerty

of the press was more insisted upon than would formerly have been

usual ; and sir Robert Walpole took credit to himself, justly enough,

for respecting it more than his predecessors. Id. x. 800. Coxe's Wal-
pole , i. 57a. Edward Cave, the well-known editor of the Gentleman's

Magazine, and the publisher of another magazine , was brought to

the bar, April 3o, 17475 for pulilishing the house's debates, when

the former denied that he retained any person in pay to make the

speeches , and after expressing his contrition was discharged on pay-

ment of fees. Id. xiv. 5y.
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ol debates in an annual publication , Boyer's Historical

Register, which was continued to the year i '^3^. They
were afterwards published monthly, and much more at

length , in the London and the (jcntleman's Magazines

;

the latter, as is well known , improved by the pen ot

Johnson, yet not so as to lose by any means the lead-

ing scope of the arguments. It follows of course that the

restriction upon the presence of strangers had been almost

entirely dispensed with. A transparent veil was thrown

over this innovation by disguising the names of the

speakers , or more commonly by printing only initial and

tinal letters. This ridiculous atfeclation of concealment

was extended to many other words in political wiitings,

<ind had not wholly ceased in the American war.

It is almost impossible to over-rate the value of this

•regular publication of proceedings in parliament, carried

as it has been in our own time to nearly as great copious-

ness and accuracy as is probably attainable. It tends ma-

nifestly and powerfully to keep within bounds the supine-

ness and negligence , the partiality and corruption , to

which every parliament , either from the nature of its

composition or the frailty of mankind , must more or less

be liable. Perhaps the constitution would not have stood

so long , or rather would have stood like an useless and

untenanted mansion, if this unlawful means had not kept

up« perpetual intercourse, a reciprocity of influence be-

tween the parliament and the people. A stream of fresh

air, boisterous perhaps sometimes as the winds of the

north, yet as healthy and invigorating, flows in to reno-

vate the stagnant atmosphere , and to prevent that mala-

ria which self-interest and oligarchical exclusiveness are

always tending to generate. Nor has its importance been

less perceptible in affording the means of vindicating the
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measures of government , and securing to them , when
just and reasonable, the approbation of the majority

among the middle ranks , whose weight in the scale has

been gradually enhanced during the last and present

centuries.

This augmentation of the democratical influence , using

that term as applied to the commercial and industrious

classes in contradistinction to the territorial aristocracy,

was the slow but certain eff"ect of accumulated wealth

and diffused knowledge , acting , however , on the tra-

ditional notions of freedom and equality which had ever

prevailed in the English people. The nation , exhausted

by the long wars of William and Anne , recovered strength

in thirty years of peace that ensued , and in that period,

especially under the prudent rule of Walpole , the seeds

of our commercial greatness were gradually ripened. It

was evidently the most prosperous season that England

had ever experienced ^ and the progression , though slow,

being uniform , the reign perhaps of George II might not

disadvantageously be compared , for the real happiness of

the community, with that more brilliant but uncertain

and oscillatory condition which has ensued. A distin-

guished writer has observed that the labourer's wages

have never, at least for many ages, commanded so large

a portion of subsistence , as in this part of the eighteenth

Century '

. The public debt , though it excited alarms Ikom

its magnitude , at which we are now accustomed to smile

,

and though too little care was taken for redeeming it,

did not press very. heavily on the nation, as the low rate

of interest evinces, the government securities at three

per cent, having generally stood above par. In the war

' Malthus, Principles of Political Economy ( 1820), p. 279.
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uli^ j3 , which from the selfisli practice of relyiDf^ wholly

on loans did not much retard the immediate advance of

the country, and still more after the peace of Aix-la-

Chapelle , a striking increase of wealth became percep-

tible '
. This was shown in one circumstance directly af-

fecting the character of the constitution. The smaller

boroughs , which had been from the earliest time under

the command of neighbouring peers and gentlemen , or

sometimes of the crown , were attempted by rich capi-

talists , with no other connexion or recommendation than

one which is generally sufficient. This appears to have

been first observed in the general election of 1747 ^^^^^

1754 '; though the prevalence of bribery in a less degree

is attested by the statute-book , and the journals of par-

liament from the revolution , it seems not to have broken

down all flood-gates till the end of the reign of George 11

or rather perhaps the first part of the next. The sale at

least of seats in parliament , like any other transferable

property, is never mentioned in any book that I remember

to have seen of an earlier date than 1760. We may dis-

pense therefore with the inquiry in what manner this ex-

traordinary traffic has affected the constitution , observ-

ing only that its influence must have tended to counteract

that of the territorial aristrocracy, which is still sufficiently

predominant. The country gentlemen, who claimed to

theralelves a character of more independence and pa-

triotism than could be found in any other class, had long

endeavoured to protect their ascendancy by excluding

' Macpherson (or Anderson), Hist, of Commerce. Chalmers's Es-

timate of Strength of Great Britain. Sinclair's Hist, of Revenue, cum

mtiltis aliis.

' Tindal, apuci Pari Hist. xlv. 66. I have read the same in othci

hooks , hut know not at present where to search for the passages.
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the rest of the community from parliament. This was the

principle of the bill , which , after being frequently at-

tempted
,
passed into a law during the tory administration

of Anne , requiring every member of the commons , ex-

cept those for the universities , to possess , as a qualifi-

cation for his seat, a landed estate, above all incum-

brances, of 3ool. a year '. By a later act of George II,

with which it was thought expedient , by the government

of the day, to gratify the landed interest, this property

must be stated on oath by every member on taking his

seat, and , if required , at his election '\ The law is, how-

ever, notoriously evaded 5 and though much might be

urged in favour of rendering a competent income the

condition of eligibility, few would be found at present to

maintain that the freehold qualification is not required

both unconstitutionally, according to the ancient theory

of representation , and absurdly, according to the present

state of property in England. But I am again admonished,

as frequently I have been in writing these last pages , to

break off from subjects that might carry me too far away

from the business of this history 5 and content with com-

piling and selecting the records of the past , to shun the

difficult and ambitious office ofjudging the present, or of

speculating upon the future.

' 9 Anne, c. 5. A bill for this purpose had passed the commons in

1696; the city of London and several other places petitioning against

it. Journals, Nov. 21, etc. The house refused to let some of these

petitions be read ; I suppose on the ground that they related to a matter

of general policy. These towns however had a very fair pretext for

alleging that they were interested ; and in fact a rider was added to

the bill, that any merchant might serve for a place where he should

be himself a voter, on making oath that he was worth 5oool. Id.

Dec. 19.

*33G. II. c. 20.
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CHAPTER XVII.

ON THE CONSTITUTION OF SCOTLAND.

Early State of Scotland. — Introduction of Feudal System. — Scots

Parliament. — Power of the Aristocracy. Royal Influence in Parlia-

ment. — Judicial Power. — Court of Session. — Reformation. —
Power of the Presbyterian Clergy. — Their Attempts at Independ-

ence on the State. — Andrew Melvil. — Success of James VI in

restraining them. — Establishment of Episcopacy. — Innovations

of Charles I. — Arbitrary Government. — Civil War. — Tyran-

nical Government of Charles II. — Reign of James VII. — Re-

volution and Establishment of Presbytery. — Reign of William III.

— Act of Security. — Union. — Gradual Decline of Jacobitism.

It is not very profitable to inquire into the constitu-

tional antiquities of a country which furnishes no au-

thentic historian , nor laws , nor charters , to guide our

research , as is the case with Scotland before the twelfth

century. The latest and most laborious of her antiquaries

appears to have proved that her institutions were wholly

Celtic until that sera, and greatly similar to those of

Ireland '

. A total , though probably gradual , change must

therefore have taken place in the next age , brought about

by means wdiich have not been satisfactorily explained.

The crown became strictly hereditary, the governors of

districts took the appellation of earls , the whole kingdom

was subjected to a feudal tenure, the Anglo-Norman

laws , tribunals , local and municipal magistracies were

introduced as far as the royal influence could prevail

;

above all , a surprising number of families , chiefly Nor-

' Chalmers's Caledonia, vol. i. passim.
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man , but some of Saxon or Flemish descent, settled upon

estates granted by the kings of Scotland , and became the

founders of its aristocracy. It was, as truly as some time

afterwards in Ireland , the encroachment of a Gothic and

feudal polity upon the inferior civilization of the Celts

,

though accomplished with far less resistance , and not

quite so slowly. Yet the Highland tribes long adhered to

their ancient usages , nor did the laws of English origin

obtain in some other districts two or three centuries after

their establishment on both sides of the Forth. '

It became almost a necessary consequence from this

adoption of the feudal system, and assimilation to the

English institutions , that the kings of Scotland would

have their general council or parliament upon nearly the

same model as that of the Anglo-Norman sovereigns they

so studiously imitated. If the statutes ascribed to William

the Lion , contemporary with our Henry 11 , are genuine
,

they were enacted , as we should expect to find , with

the concurrence of the bishops , abbots , barons , and

other good men (probi homines) of the land ^ meaning

doubtless the inferior tenants in capite '. These laws

indeed are questionable , and there is a great want of

unequivocal records till almost the end of the thirteenth

century. The representatives of boroughs are first dis-

tinctly mentioned in ido,6, under Robert I ; though some

have been of opinion that vestiges of their appearance in

parliament may be traced higher •, but they are not enu-

merated among the classes present in one held in i3i5 ^

' Id. 5oo, et post. Dalrymple's Annals of Scotland, 28. 00, etc.

' Chalmers, 741. Wight's Law of Electiou in Scotland, 28.

' Id. 2.5. Dalrymple's Annals, i. i3y. 235. 288; ii. 55. iiH. Glial

mers, 743. Wight thinks they might perhaps only have had a voice

in the imposition of taxes.
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In the ensuing reign of David II , the three estates of the

realm are expressly mentioned as the legislative advisers

of the crown.

'

A Scots parliament resembled an English one in the

mode of convocation , in the ranks that composed it , in

the enacting powers of the king , and the necessary consent

of the three estates ^ but differed in several very import-

ant respects. No freeholders , except tenants in capite ,

had ever any right of suffrage •, which may, not impro-

bably, have been in some measure owing to the want of

that Anglo-Saxon institution , the county court. These

feudal tenants of the crown came in person to parliament,

as they did in England till the reign of Henry III, and sat

together with the prelates and barons in one chamber.

A prince arose in Scotland in the first part of the fifteenth

century, resembling the English Justinian in his politic

regard to strengthening his own ])rerogative and to main-

taining public order. It was enacted by a law of James I

,

in 1427? that the smaller barons and free tenants " need

not to come to parliament, so that of every sheriffdom

there be sent two or more wise men , chosen at the head

court
,

" to represent the rest. These were to elect a

speaker, through whom they were to communicate with

the king and other estates ^. This was evidently designed as

an assimilation to the English house of commons. But the

statute not being imperative , no regard was paid to this

permission , and it is not till iSB^ that we find the repre-

sentation of the Scots counties finally established by law •,

though one important object of James's policy was never

attained , the different estates of parliament having always

' Dalrymple, ii. 241. Wight, 26.

' Statutes of Scotland, 1427. Pinkertoii's History of Scotland , i.

120. Wight, 3o.
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voted promiscuously, as the spiritual and temporal lords

in England.

But no distinction between the national councils of the

two kingdoms was more essential than what seems to have

been introduced into the Scots parliament iinder David II.

In the year 136^ a parliament having met at Scone, a

committee was chosen by the three estates , who seem to

have had full powers delegated to them , the others re-

turning home on account of the advanced season. The
same was done in one held next year, without any as-

signed pretext. But in i369 ^^^^^ committee was chosen

only to prepare all matters determinable in parliament

,

or fit to be therein treated , for the decision of the three

estates on the last day but one of the session '

. The former

scheme appeared possibly, even to those careless and un-

w illing legislators , too complete an abandonment of their

function. But even modified as it was in i369, it tended

to devolve the whole business of parliament on this elec-

tive committee , subsequently known by the appellation

of lords of the articles. It came at last to be the general

practice , though some exceptions to this rule may be

found , that nothing was laid before parliament without

their previous recommendation , and there seems reason

to think , that in the first parliament of James I , in Il\iI\
,

such full powers were delegated to the committee as had

been granted before in i3(37 and 1 368, and that the

three estates never met again to sanction their resolu-

tions'^. The preparatory committee is not uniformly men-

tioned in the preamble of statutes made during the reign

of this prince and his two next successors •, but there may

' Dalrymple, ii. 261. Stuart on i^ublic Law of Scotland, 34'i t>o-

bertson's History of Scotland , i. Sjj.

" Wight, 62." (i5.
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be no reason to infer from ihencc that is was not ap-

pointed. From the reign of James IV the lords of ar-

ticles are regularly named in the records of every par-

liament. '

It is said that a Scots parliament , about the middle of

the fifteenth century, consisted of near one hundred and

ninety persons ^ We do not find, however, that more

than half this number usually attended. A list of those

present in 1472 gives but fourteen bishops and abbots,

twenty-two earls and barons , thirty-four lairds or lesser

tenants in capite, and eight deputies of boroughs^. The
royal boroughs entitled to be represented in parliament

were above thirty ; but it was a common usage to choose

the deputies of other towns as their proxies ^. The great

object with them , as well as with the lesser barons , was

to save the cost and trouble of attendance. It appears

indeed that they formed rather an insignificant portion

of the legislative body. They are not named as consenting

parties in several of the statutes of James III ; and it seems

that on some occasions they had not been summoned to

parliament, for an act was passed in i5o4, "that the

commissaries and headsmen of the burghs be warned

when taxes or constitutions are given , to have their ad-

vice therein , as one of the three estates of the realm ^."

This, however, is an express recognition of their right,

though it might have been set aside by an irregular exer-

cise of power.

It was a natural result from the constitution of a Scots

> Id. 69.

' Pinkertoii, i. 87 3.

' Id. 3fio.

* Id. 872.

Md.,ii. 53.
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parliament, together with tlie general state of society in

that kingdom , that its efforts were ahuost uniformly di-

rected to augment and invigorate the royal authority.

Their statutes afford a remarkahle contrast to those of

England in the absence of provisions against the exorbi-

tancies of prerogative '

. Robertson has observed that the

kings of Scotland , from the time at least of James I , acted

upon a steady system of repressing the aristocracy 5 and

though this has been called too refined a supposition , and

attempts have been made to explain otherwise their con-

duct , it seems strange to deny the operation of a motive

so natural, and so readily to be inferred from their mea-

sures. The causes so well pointed out by this historian
,

' In a statute of James II (i44o) " the three estates conclude that it

is speedful that our sovereign lord the king ride throughout the realm

incontinent as shall he seen to the council where any rebellion,

slaughter, burning, robbery, outrage, or theft has happened, " etc.

Statutes of Scotland , ii. 82. Pinkerton (i. 192), leaving out the vv^ords

in italics, has argued on false premises. " In this singular decree vie

find the legislative body regarding the king in the modern light of a

chief magistrate , bound equally with the meanest subject to obedience

to the laws. " etc. It is evident that the estates spoke in this instance

as counsellors, not as legislators. This is merely an oversight of a very

well informed historian, who is by no means in the trammels of any

political theory.

A remarkable expression , however, is found in a statute of the same

king, in i45o; which enacts that any man rising in war against the

king , or receiving such as have committed treason, or holding houses

against the king, or assaulting castles or places where the king's

power shall happen to be, t^'ithout the consent of the tliree estates , shall

be punished as a traitor. Pinkerton , i. 21 3. I am inclined to think that

the legislators had in view the possible recurrence of what had very

lately happened , that an ambitious cabal might get the king's person

into their power. The peculiar circumstances of Scotland are to be

taken into account when we consider these statutes , which are not to

be looked at as mere insulated texts.
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nnd some thai might be added , the defensible nature of

great part of the country, the extensive possessions of

some powerful families , the influence of feudal tenure

and Celtic clanship, the hereditary jurisdictions, hardly

controlled , even in theory, by the supreme tribunals of

the crown , the custom of entering into bonds of asso-

ciation for mutual defence , the frequent minorities of

the reigning princes , the necessary abandonment of any

strict regard to monarchical supremacy during the struggle

for independence against England, the election ofone great

nobleman to the crown and its devolution upon another,

the residence of the two first of the Stuart name in their

own remote domains , the want of any such effective coun-

terpoise to the aristocracy as the sovereigns of England

possessed in its yeomanry and commercial towns
,
placed

the kings of Scotland in a situation which neither for their

own or their people's interest they could be expected to

endure. But an impatience of submitting to the insolent

and encroaching temper of their nobles drove James I

,

before whose time no settled scheme of reviving the royal

authority seems to have been conceived , and his two next

descendants into some courses which , though excused or

extenuated by the difficulties of their position , were
rather too precipitate and violent , and redounded at

least to their own destruction. The reign of James IV
from his accession in 1488 to his unhappy death at Flod-

den in i5i3
, was the first of tolerable prosperity; the

crown having by this time obtained no inconsiderable

strength , and the course of law being somewhat more
established , though the aristocracy were abundantly ca-

pable of withstanding any material encroachment upon
their privileges.

Though subsidies were ofcourse occasionally demanded
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yet from the poverty of the realm , and the extensive do-

mains which the crown retained, they were much less

frequent than in England , and thus one principal source

of difference was removed •, nor do we read of any oppo-

sition in parliament to what the lords of articles thought

fit to propound. Those who disliked the government

stood aloof from such meetings , where the sovereign was

in his vigour, and had sometimes crushed a leader of

faction by a sudden stroke of power-, confident that they

could hetter frustrate the execution of law than their

enactment, and that questions of right and privilege

could never he tried so advantageously as in the field.

Hence it is , as I have already observed , that we must

not look to the statute-book of Scotland for many li-

mitations of monarchy. Even in one of James 11 , which

enacts that none of the royal domains shall for the future

be alienated , and that the king and his successors shall

be sworn to obsisrve this law, it may be conjectured that

a provision rather derogatory in semblance to the king's

dignity was introduced by his own suggestion , as an ad-

ditional security against the importunate solicitations of

the aristocracy whom the statute was designed to restrain '

.

The next reign was the struggle of an imprudent , and

as far his means extended , despotic prince , against the

spirit of his subjects. In a parliament of 1487 , we find,

I think , almost a solitary instance of a statute that ap-

pears to have been directed against some illegal pro-

ceedings of the government. It is provided that all civil

suits shall be determined by the ordinary judges, and not

before the king's council ''. James III was killed the next

year in attempting to oppose an extensive combination of

' Pinkcrton, i. 9.34-

^ Statutes of Scotland, ii. 177.
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the rebellious nobility. In the reign of James IV, the in-

fluence of the aristocracy shows itself rather more in le-

gislation •, and two peculiarities deserve notice , in which
,

as it is said , the legislative authority of a Scots parliament

was far higher than that of our own. They were not only

often consulted about peace or war, which in some instan-

ces was the case in England, but, at least in the sixteenth

century, their approbation seems to have been neces-

sary '
. This , though not consonant to our modern no-

tions , was certainly no more than the genius of the feudal

system and the character of a great deliberative council

might lead us to expect ; but a more remarkable singularity

was that what had been propounded by the lords of articles

,

and received the ratification of the three estates , did not

require the king's consent to give it complete validity.

Such at least is said to have been the Scots constitution

in the time of James VI, though we may demand very

full proof of such an anomaly which the language of their

statutes , expressive of the king's enacting power, by no

means leads us to infer.
""

The kings of Scotland had always their aula or curia

regis, claiming a supreme judicial authority, at least

in some causes, though it might be difficult to determine

its boundaries, or how far they were respected. They

liad also bailiffs to administer justice in their own do-

mains , and sheriffs in every county for the same pur-

pose , wherever grants of regality did not exclude their

jurisdiction. These regalities were hereditary and terri-

torial •, they extended to the infliction of capital pu-

nishment-, the lord 'possessing them might reclaim or

repledge (as it was called , from the surety he was obliged

' PJnkerton, ii. 266.

^ Id ii. 400. Laing, iii. 32.

IV. 10
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to give that he would himself do justice) any one of his

vassals who was accused before another jurisdiction. The

barons , who also had cognizance of most capital offences,

and the royal boroughs enjoyed the same privilege. An
appeal lay, in civil suits , from the baron's court to that

of the sheriff or lord of regality, and ultimately to the

parliament , or to a certain number of persons to whom
it delegated its authority '. This appellant jurisdiction of

parliament, as well as that of the king's privy-council
,

which was original , came , by a series of provisions from

the year i/[^5 to i53a , into the hands of a supreme tri-

bunal thus gradually constituted in its present form , the

court of session. It was composed of fifteen judges, half

of whom , besides the president, were at first churchmen

,

and soon established an entire subordination of the local

courts in. all civil suits. But it possessed no competence

in criminal proceedings; the hereditary jurisdictions re-

mained unaffected for some ages, though the king's two

justiciaries , replaced afterwards by a court of six judges

,

went their circuits even through those counties wherein

charters of regality had been granted. Two remarkable

innovations seem to have accompanied , or to have been

not far removed in lime from , the first formation of the

court of session; the discontinuance of juries in civil

causes , and the adoption of so many principles from the

Roman law, as have given the jurisprudence of Scotland

a very different character from our own. '

In the reign of James V it might appear probable that

by the influence of laws favourable to public order, better

»

' Kaims's Law Tracts. Plnkertoii , 1. i58, et alibi. Stuart on Public

Law of Scotland.

'Kaims's Law Tracts. Pinkerton's Hist, of Scotland, i. 117. aSj,

388; ii. 3i3. l\nbcrtson , i. 43- Stuart on Law oi' Scotland.
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enforced through the coungil and court of session than

before, by the final subjugation of the house of Douglas

and of the earls of Ross in the North , and some slight in-

crease of wealth in the towns , conspiring with the general

tendency of the sixteenth century throughout Europe
,

the feudal spirit would be weakened and kept under in

Scotland, or display itself only in a parliamentary re-

sistance to what might become in its turn dangerous , the

encroachments of arbitrary power. Rut immediately af-

terwards a new and unexpected impulse was given ; reli-

gious zeal , so blended with the ancient spirit of aristo-

cratic independence , that the two motives are scarcely

distinguishable , swept before it in the first whirlwind

almost every vestige of the royal sovereignty. The Roman
catholic religion was abolished with the forms indeed of

a parliament , but of a parliament not summoned by the

crown , and by acts that obtained not its assent. The Scots

church had been immensely rich ; its riches had led , as

every where else , to neglect of dulies and dissoluteness

of life ; and these vices had met with their usual punish-

ment in the people's hatred '. The reformed doctrines

gained a more rapid and general ascendancy than in Eng-

land , and were accompanied with a more strenuous and

uncompromising enthusiasm. It is probable that no so-

vereign retaining a strong attachment to the ancient

creed would long have been permitted to reign 5 and Mary

is entitled to every presumption , in the great controversy

that belongs to her name , that can reasonably be founded

on this admission. Rut without deviating into that long

and intricate discussion , it may be given as the probable

' Robertson,!. 149 Mac'crie's Life of Knox , p. i5. At least one

half of the wealth of Scotland was in the hands of the clergy , chiefly

of a few individuals. Ibid.
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result of fair inquiry, that tp impeach the characters of

most of her adversaries would be a far easier task than to

exonerate her own. '

The history of Scotland from the reformation assumes

a character not only unlike that of preceding times , but

to which there is no parallel in modern ages. It became
a contest , not between the crown and the feudal aristo-

cracy as before , nor between the assertors of prerogative

and of privilege , as in England , nor between the posses-

sors of established power and those who deemed them-

selves oppressed by it , as is the usual source of civil dis-

cord , but between the temporal and spiritual authorities
,

the crown and the church 5 that in general supported by

the legislature, this sustained by the voice of the people.

Nothing of this kind , at least in any thing like so great

a degree , has occurred in other protestant countries 5 the

Anglican church being, in its original constitution, bound

' I have read a good deal on this celebrated controversy; but

where so much is disputed , it is not easy to form an opinion on every

point But upon the whole I think there are only two hypotheses

that can be advanced with any colour of reason. The first is, that

the murder of Darnley was projected by Bothwell , Maitland , and
some others, without the queen's express knowledge, but with a

reliance on her passion for the former, which would lead her both to

shelter him from punishment, and to raise him to her bed; and that,

in both respects, this expectation was fully realized by a criminal

connivance at the escape of one whom she must believe to have been

concerned in her husband's death , and by a still more infamous mar-
riage with him. This, It appears to me , is a conclusion that may be

drawn by reasoning on admitted facts, according to the common
rules of presumptive evidence. The second supposition is, that she

had given a previous consent to the assassination. This is rendered

probable by several circumstances, and especially by the famous let-

' *.ers and sonnets, the genuineness of which has been so warmly dis-

ifess that they seem to me authentic, and that Mr.

1 on the murder of Darnley has rendered Mary's
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up with the state as one of its integrant parts , but subor-

dinate to the whole-, and the ecclesiastical order in the

kingdoms and commonwealth of the continent being either

destitute of temporal authority, or at least subject to the

civil magistrate's supremacy.

Knox , the founder of the Scots' reformation , and

those who concurred with him , both adhered to the

theological system of Calvin , and to the scheme of po-

lity he had introduced at Geneva , with such modifica-

tions as became necessary from the greater scale on which

it was to bo practised. Each parish had its minister,

lay-elder, and deacon , who held their kirk-session for

spiritual jurisdiction and other purposes*, each ecclesias-

tical province its synod of ministers and delegated elders

presided by a superintendent ; but the supreme power

resided in the general assembly of the Scots' churdi

,

innocence, even as to participation in that crime, an untenable pro-

position. No one of any weight, I believe, has asserted it since his

time except Dr. Lingard, who manages the evidence with his usual

adroitness, but by admitting the general authenticity of the letters,

qualifled by a mere conjecture of interpolation, has given up what

his predecessors deemed the verv key of the citadel.

I shall dismiss a subject so foreign to my jjurpose, with remarking

a fallacy which affects almost the whole argument of Mary's most

strenuous advocates. They seem to fancy that if the earls of Murray

and Morton , and secretary Maitland of Lethington , can be proved

to have been concerned in Darnley's murder, the queen herself is at

once absolved. But it is generally agreed that Maitland was one of

those who conspired with Bothwell for this purpose; and Morton, if

he were not absolutely consenting , was by his own acknowledgment

at his execution apprised of the conspiracy. With respect to Murray,

indeed, there is not a shadow of evidence, nor had he any probable

motive to second Boihwell's schemes ; but even if his participation

were presumed, it would not alter in the slightest degree the proofs

as to the queen

.
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constituted of all ministers of parishes , with an admix-

ture of delegated laymen , to which appeals from inferior

judicatories lay, and by whose determinations or canons

the whole were hound. The superintendents had such

a degree of episcopal authority as seems implied in their

name , hut concurrently with the parochial ministers
,

and in subordination to the general assembly ; the num-

ber of these was designed to be ten , but only five were

appointed '
. This form of church polity was set up in

i56o ; but according to the irregular state of things

at that time in Scotland , though fully admitted and

acted upon , it had only the authority of the church with

no confirmation of parliament ; which seems to have

been the first step of the former towards the independ-

ency it came to usurp. Meanwhile it was agreed that

the Roman catholic prelates , including the regulars ,

should enjoy two thirds of their revenues, as well as

their rank and seats in parliament ; the remaining third

being given to the crown , out of which stipends should

be allotted to the protestant clergy. Whatever violence

may be imputed to the authors of the Scots' reform-

ation , this arrangement seems to display a moderation

which we should vainly seek in our own. The new church

was however but inadequately provided •, and perhaps we

may attribute some part ofher subsequent contumacy and

encroachment on the state to the exasperation occasioned

Spottiswood's Church History, iSa. Mac'crie's Life of Knox, ii.

6. Life of Melville, i. i43. Robertson's Hist, of Scotland. Cook's His-

tory of the Reformation in Scotland. These three modern writers

leave, apparently, little to require as to this important period of his-

tory ; the first with an intenseness of sympathy, that enhances our

interest, though it may not always command our approbation ; the

two last with a cooler and more philosophical impartiality.



CHAP. XVII. — SCOTLAND. i5i

by the latler's parsimony, or rather rapaclousness , hi the

distribution of ecclesiastical estates.
'

It was doubtless intended by the planners of a presby-

terian model , that ihe bishoprics should be extinguished

by the death of the possessors, and their revenues be con-

verted, partly to the maintenance of the clergy, partly to

other public interest. But it suited better the men in

power to keep up the old appellations for their own be-

nefit. As the catholic prelates died away, they were re-

placed by protestant ministers on private compacts to

alienate the principal part of the revenues to those through

whom they were appointed. After some hesitation , a con-

vention ofthe church , in iS^^ , agreed to recognize these

bishops , until the king's majority and a final settlement

by the legislature , and to permit them a certain portion

of jurisdiction , though not greater than that of the su-

perintendent , and equally subordinate to the general as-

sembly. They were not consecrated , nor would the

slightest distinction of order have been endured by the

church. Yet even this moderated episcopacy gave offence

to ardent men , led by Andrew Melville , the second name

to Knox in the ecclesiastical history of Scotland; and

notwithstanding their engagement to leave things as they

were till the determination of parliament , the general

assembly soon began to restrain the bishops by their own

authority, and finally to enjoin them, under pain of

excommunication, to lay down an office which they voted

to be destitute of warrant from the word of God , and

' Mac'crie's I-.lfe of Knox, ii. 197, et alibi. Cook, iii. 3o8. Accord-

ing to Robertson , i. 291, the whole revenue of the protestant church,

at least in Mary's reign , was but 2/(,ooo pounds Scots, which seems

almost incredible.
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injurious to the church. Some of the bishops submitted

to this decree ; others , as might he expected , stood out

in defence of their dignity, and were supported both by

the king and by all who conceived that the supreme power

of Scotland, in establishing and endowing the church,

had not constituted a society independent of the com-

monwealth. A series of acts in i584 , at a time when the

court had obtained a temporary ascendant, seemed to

restore the episcopal government in almost its pristine

lustre. But the popular voice was loud against episcopacy;

the prelates were discredited by their simoniacal aliena-

tions of church revenues , and by their connexion with

the court; the king was tempted to annex most of their

lands to the crown by an act of parliament in iSS^;

Adamson, archbishop of St. Andrews, who had led the

episcopal party, was driven to a humiliating retractation

before the general assembly ; and , in 1 592 , the sanction

of the legislature was for the first time obtained to the

whole scheme of presbyterian polity, and the laws of 1 584

were for the most part abrogated.

The school of Knox , if so we may call the early pres-r

byterian ministers of Scotland , was full of men breathing

their master's spirit; acute in disputation , eloquentin dis-

course , learned beyond what their successors have been,

and intensely zealous in the cause of reformation. They

wielded the people at will, who , except in the Highlands,

threw oif almost with unanimity the old religion , and

took alarm at the slightest indication of its revival. Their

system of local and general assemblies infused together

with the forms of a republic its energy and impatience of

exterior control , combined with the concentration and

unity of purpose that belongs to the most vigorous govern-
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ment. It must be confessed , that the unsettled state of the

kingdom , the faults and weakness of the regents Lenox

and Morton , the inauspicious beginning of James's per-

sonal administration under the sway of unworthy favour-

ites , the real perils of the reformed church
,
gave no

slight pretext for the clergy's interference with civil po-

licy. Not merely in their representative assemblies , but

in the pulpits , they perpetually remonstrated, in no

guarded language , against the misgovernment of the

court , and even the personal indiscretions of the king.

This they pretended to claim as a privilege beyond the

restraint of law. Andrew Melville , second only to Knox
among the heroes of the presbyterian church , having

been summoned before the council in i584, to give an

account of some seditious language alleged to have been

used by him in the pulpit , declined its jurisdiction , on

the ground that he was only responsible, in the first in-

stance , to his presbytery for words so spoken , of which

the king and council could not judge without violating

the immunities of the church. Precedents for such an

immunity it would not have been difficult to find-, but

they must have been sought in the archives of the enemy.

It was rather early for the new republic to emulate the

despotism she had overthown. Such, however, is the uni-

formity with which the same passions operate on bodies

of men in similar circumstances , and so greedily do those
,

whose birth has placed them far beneath the possession

of power, intoxicate themselves with its unaccustomed

enjoyments. It has been urged in defence of Melville

,

that he only denied the competence of a secular tribunal

in the first instance, and that after the ecclesiastical forum

had pronounced on the spiritual offence , it was not dis-

puted that the civil magistrate might vindicate his own
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authority '
. Hut not to mention that Melville's claim , as

f understand it, was to he judged by his preshytery in

the first instance , and ultimately hy the general assem-

bly, from which, according to the presbyterian theory,

no appeal lay to a civil court , it is manifest that the

government would have come to a very disadvantageous

conflict with a man to whose defence the ecclesiastical ju-

dicature had already pledged itself. For in the temper of

those times it was easy to foresee the determination of

a synod or preshytery.

James , however , and his counsellors were not so

feeble as to endure this open renewal of those extrava-

gant pretensions which Rome had taught her priesthood

to assert. Melville fled to England , and a parliament that

met the same year sustained the supremacy of the civil

power with that violence and dangerous latitude of ex-

pression so frequent in the Scots statute-book. It was

made treason to decline the jurisdiction of the king or

council in any matter, to seek the diminution of the power

of any of the three states of parliament , which struck at

all that had been done against episcopacy, to utter, or to

conceal when heard from others in sermons or familiar

discourse , any false or slanderous speeches to the re-

proach of the king , his council , or their proceedings , or

to the dishonour of his parents and progenitors , or to

meddle in the affairs of state. It was forbidden to treat or

consult on any matter of state , civil or ecclesiastical

,

without the king's express command •, thus rendering the

general assembly for its chief purposes, if not its exist-

' Mac'crie's Life of Melville, i. 287. 296. It is impossible to think

without respect of this most powerful writer, before whom there are

few living controversialists that would not tremble; but his presby-

terian Hildebrandism is a little remarkable in this age



CHAP. XVII. — SCOTLAND. i55

dice, altogether dependent on the crown. Such laws

not only annihilated the pretended immunities of the

church , hut went very far to set up that tyranny, which

the Stuarts afterwards exercised in Scotland till their

expulsion. These where in part repealed, so far as affected

the church , in i5go, , hut the crown retained the exclu-

sive right of convening its general assembly, to which the

presbyterian hierarchy still gives but an evasive and re-

luctant obedience. '

These bold demagogues were not long in availing them-

selves of the advantage which they had obtained in the

parliament of i Sga , and through the troubled state of the

realm. They began again to intermeddle with public

affairs, the administration of which was sufficiently open

to censure. This license brought on a new crisis in iSyG.

Black, one of the ministers of St. Andrews, inveighing

against the government from the pulpit, painted the king

and queen, as well as their council , in the darkest colours,

as dissembling enemies to religion. James, incensed at

this attack , caused him to be summoned before the privy-

(;ouncil. The clergy decided to make common cause with

(he accused. The council of the church , a standing com-

mittee lately appointed by the general assembly, enjoined

Black to decline the jurisdiction. The king by proclama-

tion directed the members of this council to retire to

their several parishes. They resolved , instead of submit-

ting, that since they were convened by the warrant of

Christ , in a most needful and dangerous time , to see

unto the good of the church , they should obey God rather

than man. The king offered to stop the proceedings, if

they would hut declare that they did not decline the civil

' Mac'crie's Life of Melville. Robertson. Spouiswood.
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jurisdiction absolutely, but only in the particular case, as

being one of slander, and consequently of ecclesiastical

competence. For Black had asserted before the council,

that speeches delivered in the pulpits, although alleged

to be treasonable , could not be judged by the king , until

the church had first taken cognizance thereof. But these

ecclesiastics, in the full spirit of the thirteenth century,

determined by a majority not to recede from their

plea. Their contest with the court soon excited the

populace of Edinburgh , and gave rise to a tumult

,

which , whether dangerous or not to the king , was what

no government could pass over without utter loss of au-

thority.

It was in church assemblies alone that James found

opposition. His parliament , as had invariably been the

case in Scotland , went readily into all that was proposed

to them •, nor can we doubt that the gentry must for the

most part have revolted from these insolent usurpations

of the ecclesiastical order. It was ordained in parliament,

that every minister should declare his submission to the

king's jurisdiction in all matters civil and criminal, that

no ecclesiastical judicatory should meet without the king's

consent , and that a magistrate might commit to prison any

minister reflecting in his sermons on the king's conduct.

He had next recourse to an instrument of power more

successful , frequently, than intimidation , and generally

successful in conjunction with it
^
gaining over the mem-

bers of the general assembly, some by promises , some by

exciting jealousies , till they surrendered no small portion

of what had passed for the privileges of the church. The

crown obtained by their concession, which then seemed

almost necessary to confirm what the legislature had

enacted , the right of convoking assemblies , and of nomi-
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nating minislers in ihe piincipal towns. James followed

up this victory by a still more important blow. It was

enacted, that fifty-one ministers, on being nominated

by the king to titular bishoprics and other prelacies,

might sit in parliament as representatives of the church.

This seemed justly alarming to the zealots of party;

nor could the general assembly be brought to acquiesce

without such very considerable restrictions upon these

suspicious commissioners , by which name they prevailed

to have them called, as might in some measure afford

security against the revival of that episcopal domination

towards which the endeavours of the crown were plainly

directed. But the king paid little regard to these regula-

tions, and thus the name and parliamentary station of

bishops were restored in Scotland after only six years from

their abolition.
'

A king like James, not less conceited of his wisdom

than full of the dignity of his station , could not avoid

contracting that insuperable aversion to the Scottish pres-

bytery, which he expressed in hisBasilicon Doron , before

his accession to the English throne , and more vehemently

on all occasions afterwards. He found a very different

race of churchmen , well trained in the supple school of

courtly conformity, and emulous flatterers both of his

power and his wisdom. The ministers of Edinburgh had

been used to pray that God would turn his heart : Whitgift,

at the conference of Hampton Court , falling on his knees,

exclaimed , that he doubted not his majesty spoke by the

special grace of God. It was impossible that he should not

redouble his endeavours to introduce so convenient a

system of ecclesiastical government into his native king-

' Spottiswood. Robertson. Mac'crie.
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dom. He began, accordingly, to prevent the meetings of

the general assembly by continued prorogations. Some

hardy presbyterians ventured to assemble of their own

authority; which the lawyers construed into treason. The

bishops were restored by parliament , in 1606 , to a part

of their revenues-, the act annexing these to the crown

being repealed. They were appointed by an ecclesiastical

convention , more subservient to the crown than formerly,

to be perpetual moderators of provincial synods. The

clergy still gave way with reluctance; but the crown had

an irresistible ascendancy in parliament ; and in 1 6 1 o the

episcopal system was thoroughly established. The powers

of ordination , as well as jurisdiction , were solely vested

in the prelates ; a court of high commission was created

on the English model ; and though the general assembly of

the church still continued , it was merely as a shadow

,

and almost mockery, of its original importance. The

bishops now repaired to England for consecration ; a ce-

remony deemed essential in the new school that now pre-

dominated in the Anglican church ; and this gave a final

blow to the polity in which the Scottish reformation had

been founded '

. With far more questionable prudence

,

James, some years afterwards, forced upon the people of

Scotland what were called the five articles of Perth
,

rekiclantly adopted by a general assembly held there in

lih"^. These were matters of ceremony, such as the

posture of kneeling in the eucharist , the rite of confirm-

ation , and the observance of certain holidays; but enough

to alarm a nation fanatically abhorrent of every ap-

proximation to the Roman worship , and already incensed

• Mac'crie's Life of Melville , ii. 378. Laing's History of Scotland
,

iii. ao. 35. t\2. 62.
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by what they deemed the corruplion and degradation of

their church. '

That church, if indeed it preserved its identity, was

wholly changed in character, and became as much dis-

tinguished in its episcopal form by servility and corrup-

tion
, as during its presbyterian democracy by faction and

turbulence. The bishops at its bead , many of them ab-

horred by their own countrymen as apostates , and des-

pised for their vices , looked for protection to the sister

church of England in its pride and triumph. It had long

been the favourite project of the court, as it naturally

was of the Anglican prelates , to assimilate in all respects

the two establishments. That of Scotland still wanted one

essential characteristic, a regular liturgy. But in pre-

paring what was called the service book , the English

model was not closely followed ; the variations having all

a tendency towards the Romish worship. It is far more
probable that Laud intended these to prepare the way for

a similar change in England , than that , as some have

surmised , the Scottish bishops , from a notion of in-

dependence , chose thus to distinguish their own ritual.

What were the consequences of this unhappy innovation

,

attempted with that ignorance of mankind which kings

and priests, when left to their own guidance, usually

display, it is here needless to mention. In its ultimate

results , it preserved the liberties and overthrew the

monarchy of England. In its more immediate effects, it

gave rise to the national covenant of Scotland 5 a solemn

pledge of unity and perseverance in a great public cause

,

long since devised , when the Spanish armada threatened

the liberties and religion of all Britain , but now directed

' Laing
, 74 , 89.
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against the domestic enemies of botli. The episcopal

government had no friends , even among those who served

the king. To him it was dear by the sincerest conviction ,

and by its connexion with absohite power, still more close

and direct than in England. But he had reduced himself

to a condition where it was necessary to sacrifice his

authority in the smaller kingdom , if he would hope to

preserve it in the greater 5 and in this view he consented

,

in the parliament of i64i , to restore the presbyterian

discipline of the Scottish church ; an offence against his

conscience (for such his prejudices led him to consider

it ) which he deeply afterwards repented , when he

discovered how absolutely it had failed of serving his

interests.

In the great struggle with Charles against episcopacy

,

the encroachments of arbitrary rule , for the sake of

which , in a great measure , he valued that form of church

polity, were not overlooked; and the parliament of 1641

procured some essential improvements in the civil con-

stitution of Scotland. Triennial sessions of the legislature

,

and other salutary reformations, were borrowed from

their friends and coadjutors in England. But what was

still more important , was the abolition of that destructive

control over the legislature , which the crown had ob-

tained through the lords of articles. These had doubtless

been originally nominated by the several estates in par-

liament , solely to expedite the management of business,

and relieve the entire body from attention to it. But , as

early as i5Gi, we find a practice established that the

spiritual lords should choose the temporal
,
generally

eight in number, who were to sit on this committee, and

conversely; the burgesses still electing their own. To
these it became usual to add some of the officers of state

;
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and in 1617 it was established that eight of them should

be on the list. Charles procured, without aulhoritY of

parliament, a further innovation in i633. The bishops

chose eight peers, the peers eight bishops 5 and these

appointed sixteen commissioners of shires and boroughs.

Thus the whole power was devolved upon the bishops

,

the slaves and sycophants of the crown. The parliament

itself met only on two days , the first and last of their

pretended session , the one time in order to choose the

lords of articles, the other, to ratify what they proposed '

.

So monstrous an anomaly could not long subsist in a

high-spirited nation. This improvident assumption of

power by low-born and odious men precipitated their

downfal , and made the destruction of the hierarchy ap-

pear the necessary guarantee for parliamentary independ-

ence , and the ascendant of the aristocracy. But lest the

court might , in some other form , regain this preliminary

or initiative voice in legislation , which the experience of

many governments has shown to be the surest method of

keeping supreme authority in their hands , it was enacted

in 1641 , that each estate might choose lords of articles

or not , at its discretion •, but that all propositions should

in the first instance be submitted to the whole parlia-

ment, by whom such only as should be thought fitting

might be referred to the committee of articles for con-

sideration .

This parliament, however, neglected to abolish one

of the most odious engines that tyranny ever devised

against public virtue, the Scots law of treason. It had

been enacted by a statute of James I in i^nf^^ that all

leasing-makers , and tellers of what might engender dis-

' Wight, 69, et post.

XV. II
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cord between the king and his people , should forfeit life

and goods '. This act was renewed under James 11. It was

aimed at the factious aristocracy, who perpetually ex-

cited the people hy invidious reproaches against the

king's administration. But in i584, a new antagonist to

the crown having appeared in the presbyterian pulpits

,

it was determined to silence opposition by giving the

statute of leasing-making, as it was denominated , a more

sweeping operation. Its penalties were accordingly ex-

tended to such as should " utter untrue or slanderous

speeches , to the disdain , reproach , and contempt of

his highness , his parents and progenitors , or should

meddle in the affairs of his highness or his estate. " The
" hearers and not reporters thereof" were subjected to

the same punishment. It may be remarked , that these

Scots statutes are worded with a latitude never found in

FLngland , even in the worst times of Henry V^III. Lord

Balmerino , who had opposed the court in the parliament

of 1 633, retained in his possession a copy of an apology

intended to have been presented by himself and other

peers in their exculpation , but from which ihey had

desisted , in apprehension of the king's displeasure. This

was obtained clandestinely, and in breach of confidence,

by some of his enemies • and he was indicted on the sta-

tute of leasing-making , as having concealed a slander

against his majesty's government. A jury was returned

with gross partiality •, yet so outrageous was the attempted

violation of justice, that Balmerino was only convicted

by a majority of eight against seven. For in Scots juries

a simple majority was sufficient, as it is still in all cases

' Statutes of Scotland, vol. ii j). 8. Pinkertoii , i. ii5. Laing

,

iii. 117.
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except treason. It was not thought expedient to carry this

sentence into execution ^ hut the kingdom could never

pardon its government so infamous a stretch of power '.

The statute itself, however, seems not to have shared the

same odium ; we do not find any effort made for its re-

peal , and the ruling party in i64i , unfortunately, did

not scruple to make use of its sanguinary provisions against

their own adversaries. ^

The conviction of Balmerino is hardly more repugnant

to justice than some other cases in the long reign of

James VI. Eight years after the execution of the earl of

Gowrie and his hrother, one Sprot , a notary, having in-

discreetly mentioned that he was in possession of letters
,

written hy a person since dead , which evinced his parti-

cipation in that mysterious conspiracy, was put to death

for concealing them ^, Thomas Ross suffered , in 1618
,

the punishment of treason for publishing at Oxford a

blasphemous libel , as the indictment calls it , against

the Scots nation ^. I know not what he could have said

worse than what their sentence against him enabled

others to say, that , amidst a great vaunt of Christianity

and civilization , they took away men's lives by such

statutes , and such constructions of them , as could only

' Laing, Ibid.

^ Arnot's Criminal Trials, p. 122,

^ The Govvrie conspiracy is well known to be one of the most dif-

ficult problems in history. Arnot has given a very good account of it,

p. 20, and shown its truth, which could not reasonably be ques-

tioned , whatever motive we may assign for it. He has laid stress on

Logan's letters, which appear to have been unaccountably slighted

by some writers. I have long had a suspicion, founded on these let-

ters, that the earl of Bothwell, a daring man of desperate fortunes,

was in some manner concerned in the plot, of which the earl of

Gowrie and his brother were the instnnnents.

'^ Arnot's Criminal Trials, p. 70.
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be paralleled in ihc annals of the worst tyrants. By an

act of 1 584, the privy -council were empowered lo

examine an accused party on oath 5 and if he declined

to answer any question , it was held denial of their ju-

risdiction , and amounted to a conviction of treason.

This was experienced by two Jesuits , Crighton and

Ogilvy, in 1610 and i6i5, the latter of whom was

executed '. One of the statutes upon which he was in-

dicted contained the singular absurdity of " annulling

and rescinding every thing done , or hereafter to be done

,

in prejudice of the royal prerogative , in any time bygone

or to come.

"

It was perhaps impossible that Scotland should remain

indifferent in the great quarrel of the sister kingdom.

But having set her heart upon two things incompatible in

themselves from the outset , according to the circumstan-

ces of England , and both of them ullimalcly impractica-

ble , the continuance of Charles on the throne and thc^

establishment of a presbyterian church , she fell into a

long course of disaster and ignominy, till she held the

name of a free constitution at the will of a conqueror. Of

the three most conspicuous among her nobility in this

period, each died by the hand of the executioner; but

' Arnot, p. 67, 329; State Trials, ii. S84. The prisoner was tokl

that he was not charged for saying mass, nor for seducing the people

to popery» nor for any thing that concerned liis conscience, hut for

declining the king's authority, and maintaining treasonahle opinions,

as the statutes lihelled on made it treason not to answer the king or

his council in any matter which should he demanded.

It was one of the most monstrous iniquities of a monstrous juris-

prudence, the Scots criminal law, to debar a prisoner from any de-

fence inconsistent witii the indictment; that is , he might deny a fiict,

but was not permitted to assert that, being true, it did not warrant

the conclusion of guilt. Arnot , 35/}.
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ihv iTsemblance is in nolhing besides , aiul llie eha-

raclcrs ol" llamillon, Montrose, and Argyle, arc nol less

contrasted than the factions of which they were the

leaders. Hnmbled and broken down , the people looked

to the re-establishment of Charles II on the throne of his

fathers , though brought about by the sternest minister

of Cromwell's tyranny, not only as the augury of pros-

perous days , but ;ls the obliteration of public dis-

honour.

They were miserably deceived in every hope. Thirty

infamous years consummated the misfortunes and de-

gradation of Scotland. Her factions have always been

more sanguinary, her rulers more oppressive, her sense

of justice and humanity less active, or at least shown less

in public acts, than can be charged against England. The
parliament of 1G61 , influenced by wicked statesmen and

lawyers , left far behind the royalist commons of London ,

and rescinded as null the entire acts of i64i , on the ali-

surd pretext that the lale king had passed them through

force. The Scots constitution fell back at once to a slate

little better than despotism. The lords of articles were

revived , according to the same form of election as under

Charles J. A few years afterwards the duke of Lauderdale

obtained the consent of parliament to an act , that what-

ever the king and council should order respecting all ec-

clesiastical matters, meetings, and persons , should have

the force of law. A militia , or rather army of ^-i,000 men
,

was established , to march wherever the council should

appoint, and the honour and safely of the king require.

Fines to the amount of H.5,oool. , an enormous sum in

that kingdom , were imposed on the covenanters. The
earl of Argyle brought to ihe scalfold by an outrageous

sentence, his son sentenced to lose bis life on such a
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construction of the ancient law against leasing-making as

no man engaged in political affairs could be sure to escape

,

the worst system of constitutional laws administered by
the worst men , left no alternative but implicit obedience
or desperate rebellion.

The presbyterian church of course fell by the act

which annulled the parliament wherein it had been es-

tablished. Episcopacy revived , but not as it had once
existed in Scotland; the jurisdiction of the bishops be-
came unlimited; the general assemblies, so dear to the

people , were laid aside '

. The new prelates were odious

as apostates , and soon gained a still more indelible title

to popular hatred as persecutors. Three hundred and
fifty of the presbyterian clergy, more than one-third of the

whole number, were ejected from their benefices \ Then
began the preaching in conventicles, and the secession of

the excited and exasperated multitude from the churches

;

and then ensued the ecclesiastical commission with its

inquisitorial vigilance , its fines and corporal penalties

,

and the free quarters of the soldiery, with all that can be
impHed in that word. Then came the fruitless insurrection,

and the fanatical assurance of success , and the certain

discomfiture by a disciplined force , and the consternation

of defeat, and the unbounded cruelties of the conqueror.

And this went on with perpetual aggravation, or very rare

intervals, through the reign of Charles; the tyranny of

I-aing, iv. io. Kiiktou, p. 1 4 1. " Whoso shall compare," he
says, " this set of hishops with the old bishops established in the year
ifiia, shall find that these were but a sort of pigmies compared with
our new bishops.

"

' Laing
, iv. 32. Kirkton says 3oo. P. 149. These were what were

called the young ministers, those who had entered the church since

1649. They might have kept their cures by acknowledging the au-
thority of bishops.
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Lautltrdale lar exceeding that of Middlelon, as his own

r»li short of the duke of York's. No part, I believe, of

modern history for so long a period can be compared for

the wickedness of government to the Scots administration

of this reign. In proportion as the laws grew more rigor-

ous against the presbyterian worship , its followers evin-

ced more steadiness 5 driven from their conventicles

,

they resorted , sometimes by night , to the fields , the

woods, the mountains •, and as the troops were continually

employed to disperse them, they came with arms which they

were often obliged to use •, and thus the hour, the place ,

the circumstance, deepened every impression, and bound

up their faith with indissoluble associations. The same

causes produced a dark fanaticism , which believed the

revenge of its own wrongs to be the execution of divine

justice ; and as this acquired new strength by every suc-

cessive aggravation of tyranny, it is literally possible that

a continuance of the Stuart government might have led

to something very like an extermination of the people in

the western counties of Scotland. In the year 1676 letters

of intercommuning were published ^ a writ forbiddijig

all persons to hold intercourse with the parlies put un-

der its ban , or to furnish them with any necessary of

life on pain of being reputed guilty of the same crime.

Rut seven years afterwards, when the Cameronian rebel-

lion had assumed a dangerous character, a proclamation

was issued against all who had ever harboured or com-

muned with rebels •, courts were appointed to be held for

their trial as traitors , which were to continue for the next

three years. Those who accepted the test, a declaration

of passive obedience repugnant to the conscience of tiie

presbylerians, and imposed for that reason in i(S8i , were



i68 THE CONSTITUTIONAL HISTORY OF ENGLAND,

excused from these penalties ; and by this means they

were eluded.

The enormities of" tliis detestable government are far

too numerous , even in species , to be enumerated in

this slight sketchy and of course most instances of cruelty

have not been recorded. The privy-council was accus-

tomed to extort confessions by torture ; that grim divan

of bishops , lawyers , and peers sucking in the groans of

each undaunted enthusiast , in hope that some imperfect

avowal might lead to the sacrifice of other victims , or at

least warrant the execution of the present. It is said that

the duke of York , whose conduct in Scotland seems to

efface those sentiments of pity and respect which other

parts of his life might excite, used to assist himself on

these occasions '
. One Mitchell having been induced , by

a promise that his life should be spared , to confess an

attempt to assassinate Sharp the primate , was brought to

trial some years afterwards , when four lords of the coun-

cil deposed on oath that no such assurance had been given

him^ and Sharp insisted upon his execution. The ven-

geance ultimately taken on this infamous apostate and

persecutor, though doubtless in violation of what is justly

reckoned an universal rule of morality, ought at least not

to weaken our abhorrence of the man himself.

The test above mentioned was imposed by parliament

in 1681, and contained, among other things, an engage-

ment never to attempt any alteration of government in

church or state. The earl of Argyle, son of him who had

perished by an unjust sentence, and himself once before

attainted bv another, though at that time restored by the

' I.auig, iv. J ifi.
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king , was still destined to illustrate the house of Campbell

by a second martyrdom. He refused to subscribe the test

without the reasonable explanation that he would not

bind himself from attempting, in his station , any improve-

ment in church or state. This exposed him to an accusa-

tion of leasing-making (the old mystery of iniquity in Scots

law) and of treason. He was found guilty through the

astonishing audacity of the crown lawyers and servility

of the judges and jury. It is not perhaps certain that his

immediate execution would have ensued ; but no man
ever trusted securely to the mercies of the Stuarts , and

Argyle escaped in disguise by the aid of his daughter-in-

law. The council proposed that this lady should be pub-

licly whipped^ but there was an excess of atrocity in the

Scots on the court side , which no Englishman could

reach
;,
and the duke of York felt as a gentleman upon

such a suggestion '
. The earl of Argyle was brought to the

scaffold a few years afterwards on this old sentence ; but

after his unfortunate rebellion , which of course would

have legally justified his execution.

The Cameronians , a party rendered wild and fanatical

through intolerable oppression
,
published a declaration

,

wherein , after renouncing their allegiance to Charles

,

and expressing their abhorrence of murder on the score

of religion , they announced their determination of reta-

liating, according to their power, on such privy-counsel-

lors, officers in command, or others, as should continue

to seek their blood. The fate of Sharp was thus before the

eyes of all who emulated his crimes ; and in terror the

council ordered , that whoever refused to disown this

declaration on oath should be put to death in the presence

Ivile ot Jame.s II , i. ^10.
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of two witnesses. Every officer, every soldier, was thus

intrusted with the privilege of massacre-, the unarmed,

the women and children , fell indiscriminately hy the

sword •, and besides the distinct testimonies that remain

of atrocious cruelty, there exists in that kingdom a deep

traditional horror , the record , as it were , of that con-

fused mass of crime and misery which has left no other

memorial. '

A parliament summoned by James on his accession
,

with an intimation from the throne that they were as-

sembled not only to express their own duty, but to set an

example of compliance to England
,
gave , without the

least opposition , the required proofs of loyalty. They

acknowledged the king's absolute power, declared their

abhorrence of any principle derogatory to it
,
professed an

unreserved obedience in all cases, bestowed a large reve-

nue for life. They enhanced the penalties against sectaries •,

a refusal to give evidence against traitors or other delin-

quents was made equivalent to a conviction of the same

offence ; it was capital to preach even in houses, or to

hear preachers in the fields. The persecution raged with

still greater fury in the first part of this reign. But the

same repugnance of the episcopal party to the king s

schemes for his own religion, which led to his remarkable

change of policy in England
,
produced similar effects in

Scotland. He had attempted to obtain from parliament

a repeal of the penal laws and the test ^
but though an

extreme servility or a general intimidation made the no-

bility acquiesce in his propositions , and two of the

bishops were gained over, yet the commissioners of shires

Cloud of Witnesses, passim. t)e Foe's Hist, of Church of Scot-

liiiifl. Kirkloii. I^aing. ScoU's notes in Minstrelsy of Scottish Bor-

der, etc. etc.
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and boroughs , who voting promiscuously in the house

,

had, when united,, a majority over the peers, so firmly

resisted every encroachment of popery, that it was neces-

sary to try other methods than those of parliamentary

enactment. After the dissolution the dispensing power was

brought into play •, the privy-council forbade the execution

of the laws against the catholics ; several of that religion

were introduced to its board •, the royal boroughs were

deprived of their privileges , the king assuming the nomi-

nation of their chief magistrastes , so as to throw the

elections wholly into the hands of the crown. A decla-

ration of indulgence , emanating from the king's absolute

prerogative , relaxed the severity of the laws against

presbyterian conventicles , and , annulling the oath of

supremacy and the test of 1681, substituted for them an

oath of allegiance , acknowledging his power to be unli-

mited. He promised at the same time that " he would use

no force , nor invincible necessity against any man on ac-

count of his persuasion , or the protestant religion , nor

would deprive the possessors of lands formerly belonging

to the church." A very intelligible hint that the protest-

ant religion was to exist only by this gracious suffer-

ance.

The oppressed presbyterians gained some respite by this

indulgence , though instances of execution under the

sanguinary statutes of the late reign are found as late as

the beginning of 1688. But the memory of their sufferings

was indelible ; they accepted , but with no gratitude , the

insidious mercy of a tyrant they abhorred. The Scots

conspiracy with the prince of Orange went forwards si-

multaneously with that of England^ it included several

of the council , from personal jealousy, dislike of the

king's proceedings as to religion , or anxiety to secure an



1-2 THE CONSTITUTIONAL HISTORY OF ENGLAND,

indemnity they had litth^ deserved in the approaching

crisis. The people rose in different parts ^ the Scots nobi-

Hty and gentry in London presented an address to the

prince of Orange, requesting him to call a convention of

the estates, and this irregular summons was universally

oheyed..

The king was not without friends in this convention ,

but the whigs had from every cause a decided preponde-

rance. England had led the way; William was on his

throne : the royal government at home was wholly dis-

solved ; and after enumerating in fifteen articles the

breaches committed on the constitution, the estates came

to a resolution : "That James VII, being a professed

papist , did assume the royal power, and acted as king

,

without ever taking the oath required by law, and had

by the advice of evil and wicked counsellors, invaded

the fundamental constitution of the kingdom , and altered

it from a legal limited monarchy to an arbitrary despotic

power, and hath exerted the same to the subversion of

the protestant religion , and the violation of the laws and

liberties of the kingdom , whereby he hath forfaulted

(forfeited) his right to the crown , and the throne has

become vacant." It was evident that the English vote of

a constructive abdication , having been partly grounded

on the king's flight, could not without still greater vio-

lence be applied to Scotland ; and consequently the bolder

denomination of forfeiture was necessarily employed to

express the penalty of his mis-government. There was

,

in fact, a very striking difference in the circumstances of

the two kingdoms. In the one, there had been illegal

acts and unjustifiable severities :, but it was, at first sigbl

,

no very strong case for national resistance , which stood

ralher on a calculation of expediency, than an instinct of
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self-preservation, or an impulse of indignant revenge.

Bui in the other, it had heen a tyranny dark as that of

the most barbarous ages ; despotism , which in England

was scarcely in blossom, had borne its bitter and poison-

ous fruits : no word of slighter import than forfeiture

could be chosen to denote the national rejection of the

Stuart line.

A declaration and claim of rights was drawn up , as in

England , together with the resolution that the crown be

tendered to ^^'illiam and Mary, and descend afterwards in

conformity with the limitations enacted in the sister king-

dom. This declaration excluded papists from the throne ,

and asserted the illegality ofproclamations to dispense with

statutes , of the inflicting capital punishment without

jury, of imprisonment without special cause or delay of

trial , of exacting enormous fines , of nominating the ma-

gistrates in boroughs, and several other violent proceed-

ings in the two last reigns. These articles the convention

challenged as their undoubted right , against which no

declaration nor precedent ought to operate. They re-

served some other important grievances to be redressed

in parliament. Upon this occasion^ a noble fire of liberty

shone forth to the honour of Scotland , amidst those

scenes of turbulent faction or servile corruption which

the annals of her parliament so perpetually display. They

seemed emulous of English freedom , and proud to place

their own imperfect commonwealth on as firm a basis.

One great alteration in the stale of Scotland was almost

necessarily involved in the fall of the Stuarts. Their most

conspicuous object had been the maintenance of the epis-

copal church; the line was drawn far more closely than

in England ; in that church were the court's friends, out

of it were its opponents. Above all , the people were out
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of it , and in a revolution brought about by the people
,

their voice could not be slighted. It was one of the ar-

ticles, accordingly, in the declaration of rights, that

prelacy and precedence in ecclesiastical office were re-

pugnant to the genius of a nation reformed by presbyters,

and an unsupportable grievance which ought to be abo-

lished. William, there is reason to believe, had offered

to preserve the bishops , in return for their support in the

convention. But this, not more happily for Scotland than

for himself and his successors , they refused to give. No

compromise , or even acknowledged toleration , was prac-

ticable in that country between two exasperated factions
;

but if oppression was necessary, it was at least not on the

majority that it ought to fall. But besides this, there was

as clear a case of forfeiture in the Scots' episcopal church,

as in the royal family of Stuart. The main controversy

between the episcopal and presbyterian churches was one

of dry antiquarian criticism, little more interesting than

those about the Roman senate , or the Saxon wittenage-

mot , nor perhaps more capable of decisive solution 5^
it

Avas at least one as to which the bulk of mankind are

absolutely incapable of forming a rational judgment for

themselves. But mingled up as it has always been , and

most of all in Scotland , with faction , with revolution
,

with power and emolument , with courage and devotion
,

and fear, and hate , and revenge , this arid dispute of pe-

dants drew along with it the most glowing emotions of

the heart, and the question became utterly out of the

province of argument. It was very possible that episcopacy

might be of apostolical institution ; but for this institution

houses had been burned and fields laid waste, and the

gospel had been preached in wildernesses , and its minis-

ters had been shot in their prayers, and husbands had
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lieen murdered before ihelr wives, and virgins had been

defded , and many bad died by ihe executioner, and by

massacre, and in imprisonment, and in exile and slavery,

and Women bad been tied to stakes on tbe sea-sbore till

the tide rose to overflow them , and some had been tor-

tured and mutilated ^ it was a religion of the boots and

the thumb-screw, which a good man must be very cool-

blooded indeed if he did not hate and reject from the

hands which offered it. For after all , it is much more

certain that the Supreme Being abhors cruelty and per-

secution , than that he has set up bishops to have a supe-

riority over presbyters.

It was , however, a serious problem at that time , whe-

ther the presbyterian church , so proud and stubborn as

she had formerly shown herself, could be brought under

a necessary subordination to the civil magistrate , and

whether the more fanatical part of il , whom Cargill and

Cameron had led on , would fall again into the ranks of

social life. But here experience victoriously confuted

these plausible apprehensions. It was soon perceived
,

that the insanity of fanaticism subsides of itself, unless

purposely heightened by persecution. The fiercer spirit

of the sectaries was allayed by degrees ; and though ves-

tiges of it may probably still be perceptible by observers
,

it has never, in a political sense , led to dangerous effects.

The church of Scotland , in her general assemblies, pre-

serves the forms , and affects the language of the sixteenth

century • but the Erastianism against which she inveighs

secretly controls and paralyzes her vaunted liberties ; and

she cannot but acknowledge that the supremacy of the

legislature is like the collar of the watch-dog , the price

of food and shelter, and the condition upon which alone

a religious society can be endowed and establislied by any
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prudent commonwealth'. The judicious admixture of

laymen in these assemblies , and , in a far greater degree ,

the perpetual intercourse with England , which has put

an end to every thing like sectarian bigotry, and even

exclusive communion , in the higher and middling

classes, are the principal causes of that remarkable mo-

deration which for many years has characterized the

successors of Knox and Melville.

The convention of estates was turned by an act of its

own into a parliament , and continued to sit during the

king's reign. This, which was rather contrary to the

spirit of a representative government than to the Scots

constitution , might be justified by the very unquiet state

of the kingdom and the intrigues of the Jacobites. Many
excellent statutes were enacted in this parliament , be-

sides the provisions included in the declaration of rights

;

twenty-six members were added to the representation of

the counties , the tyrannous acts of the two last reigns

were repealed, the unjust attainders were reversed, the

lords of articles were abolished. After some years, an act

was obtained against wrongous imprisonment , still more

The practice observed in summoning or dissolving tlie great na-

tional assembly of the church of Scotland , which , according to the

presbyterian theory, can only be done by its own authority, is ra-

ther amusing. " The moderator dissolves the assembly in the name

of the Lord Jesus - Christ the head of the church , and by the

same authority appoints another to meet on a certain day of the

ensuing year. The lord high commissioner then dissolves the assembly

in the name of the king , and ajipoints another to meet on the same

day." Arnot's Hist, of Edinburgh, p. 269. I am inclined to suspect,

hut with no very certain recollection of what I have been told, that

Aruot has misplaced the order in which this is done, and tliat the

lord commissioner is the first to speak. In the course of debate , how^

ever, no regard is paid to him, all speeches being addressed to the

moderator.
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effectual
,
perhaps , in some respects than that of the

habeas corpus in England. The prisoner is to be released

on bail within twenty-four hours on application to a

judge, unless committed on a capital charge -, and in that

case must be brought to trial within sixty days. A judge

refusing to give full effect to the act is declared incapable

of public trust.

Notwithstanding these great improvements in the con-

stitution, and the cessation of religious tyranny, the Scots

are not accustomed to look back on the reign of William

with much complacency. The regeneration was far from

perfect •, the court of session continued to be corrupt and

partial 5 severe and illegal proceedings might sometimes

be imputed to the council -, and in one lamentable in-

stance , the massacre of the Macdonalds in Glencoe, the

deliberate crime of some statesmen tarnished not slightly

the bright fame of their deceived master : though it was

not for the adherents of the house of Stuart , under

whom so many deeds of more extensive slaughter had

been perpetrated, to fill Europe with their invectives

against this military execution '. The episcopal clergy,

driven out injuriously by the populace from their livings,

' The king's instructions by no means warrant the execution , es-

pecially with all its circamstances of cruelty , but tliey contain one

unfortunate sentence : "If Maclean [sic], of Glencoe, and that tribe

can be well separated from the rest, it will be a proper vindication of

the public justice to extirpate that seat of thieves. " This was written,

it is to be remembered , while they were exposed to the penalties of

the law for the rebellion. But the massacre would never have been

perpetrated, if lord Breadalbane and the master of Stair, two of the

worst men in Scotland, had not used the foulest arts to effect it. It

is an apparent great reproach to the government fif William , that

t|jcy escaped with impunity; but political necessity bears down jus-

tice and honour. Laing, iv. '2/\6. Carstares' Stale Papers.

IV. 12
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were perniitled afler a certain lime lo hold them again

in some instances under certain conditions; hut Wil-

liam, perhaps almost the only consistent friend of tole-

ration in his kingdoms , at least among public men , lost

by this indulgence the affection of one party , without in

the slightest degree conciliating the other*. The true

cause, however, of the prevalent disaffection at this

period was the condition of Scotland , an ancient , inde-

pendent kingdom , inhabited by a proud , high-spirited

people , relatively to another kingdom , which they had

long regarded with enmity, still with jealousy, but to

which , in despite of their theoretical equality, they were

kept in subordination by an insurmountable necessity.

The union of the two crowns bad withdrawn their sove-

reign and his court; yet their government had been na-

tional, and on the whole with no great intermixture of

• Those who took the oath were allowed to continue in their

churches without compliance with the preshyterian discipline , and

many more who not only refused the oaths lout prayed openly for

James and his family. Carstares, p. 40 But in ifiyj an act for settling

the peace and quiet of ihe church ordains, that no person be ad-

mitted or continued to be a minister or preaclier unless he have

taken the oath of allegiance, and subscribed the assurance that lie

held the king to be de facto et de jure, and also the confession of

faith; and that he owns and acknowledges preshyterian church go-

vernment to be the only government of this church, and that he

will submit thereto and concur therewith, and will never endeavour,

directly or indirectly, the prejudice or subversion thereof. Id. 715.

Laing, iv. a55.

This act seems not to have been strictly insisted upon ; and thr-

episcopal clergy, though their advocates did not forget to raise a cr\

of persecution, which was believed in England, are said to have

been treated with singular favour. De Foe challenges them to show

any one minister that ever was deposed for not acknowledging the

church, if at the same time be offered to acknowledge the government

and take the oaths; and says they have been often challenged on this
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English influence. Many reasons, however, might be

given for a more complete incorporation , which had

been the favourite project of James I, and was discussed,

at least on the part of Scotland , by commissioners ap-

pointed in 1670. That treaty failed of making any pro-

gress , the terms proposed being such as the English par-

liament would never have accepted. At the revolution a

similar plan was just hinted and abandoned. Meanwhile
,

the new character that the English government had as-

sumed rendered it more difficult to preserve the actual

connexion. A king of both countries, especially by origin

more allied to the weaker, might maintain some impar-

tiality in his behaviour towards each of them. But if they

were to be ruled , in effect , nearly as two republics

;

that is, if the power of their parliaments should be so

much enhanced as ultimately to determine the principal

head. Hist, of Church of Scotland, p. Sig. In fact, a statute was pas-

sed in 1695, which confirmed all ministers who would qualify them-

selves by taking the oaths : and no less than 1 16 (according to Laing
,

iv. 259) did so continue; nay, De Foe reckons i65 at the time of

the union
, p. 820.

The rigid presbylerians inveighed against any toleration , as much
as they did against the king's authority over their own church. But

the government paid little attention to their bigotry; besides the

above mentioned episcopal clergymen, those who seceded from the

church, though universally Jacobites, and most dangerously so, were

indulged with meeting-houses in all towns; and by an act of the

queen, 10 Anne, c. 7, obtained a full toleration, on condition of

praying for the royal family, with which they never complied. It was

thought necessary to put them under some fresh restrictions in 1748,

their zeal for the pretender being notorious and universal, by an act

21 Geo. II. c. 34; which has very properly been repealed after the

motive for it had wholly ceased , and even at first was hardly recon-

cUeable with the general principles of religious liberty; though it ill

Irecomes those to censure it who vindicate the penal laws of Elizabeth

against popery.
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measures of state, which was at least the case in England,

no one who saw their mutual jealousy, rising on one

side to the highest exasperation , could fail to anticipate

that some great revolution must be at hand ; and that an

union , neither federal nor legislative , but possessing

every inconvenience of both, could not long be endured.

The well known business of the Darien company must

have undeceived every rational man who dreamed of any

alternative but incorporation or separation. The Scots'

parliament took care to bring on the crisis by the act of

security in 1704. It was enacted, that on the queen's

death without issue , the estates should meet to name a

successor of the royal line , and a protestant ^ but that

this should not be the same person who would succeed

to the crown of England, unless during her majesty's

remn conditions should be established to secure from

English influence the honour and independence of the

kingdom, the authority of parliament, the religion, trade,

and liberty of the nation. This was explained to mean a

free intercourse with the plantations and the benefits of

the navigation act. The prerogative of declaring peace

and war was to be subjected for ever to the approbation

of parliament , lest at any future time these conditions

should be revoked.

Those who obtained the act of security were partly of

the Jacobite faction , who saw in it the hope of restoring

at least Scotland to the banished heir •, partly of a very

different description , whigs in principle , and determined

enemies of the pretender, hut attached to their country,

jealous of the English court, and determined to settle a

legislative union on such terms as became an independ-

ent stale. Such an union was now seen in England i^

be indispensable 5 the Ireaty was soon afterwards begun ,
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and after a long discussion of the terms between the com-

missioners of both kingdoms , the incorporation took

effect on the ist of May, 1707. It is provided by the ar-

ticles of this treaty , confirmed by the parliaments , that

the succession of the united kingdom shall remain to the

princess Sophia, and the heirs of her body, being pro-

testants ^ that all privileges of trade shall belong equally

to both nations •, that there shall be one great seal , and

the same coin , weights , and measures ; that the episco-

pal and presbyterian churches of England and Scotland

shall be for ever established , as essential and funda-

mental parts of the union ; that the united kingdom shall

be represented by one and the same parliament, to be

called the parliament of Great Britain •, that the number

of peers for Scotland shall be sixteen , to be elected for

every parliament by the whole body, and the number of

representatives of the commons forty-five , two-thirds of

whom to be chosen by the counties , and one-third by

the boroughs ; that the crown be restrained from crea-ting

any new peers of Scotland ; that both parts of the united

kingdom shall be subject to the same duties of excise

,

and the same customs on export and import 5 but that

when England raises two millions by a land-tax
,
4^700ol.

shall be raised in Scotland , and in like proportion.

It has not been unusual for Scotsmen , even in modern

times, while they cannot but acknowledge the expe-

diency of an union , and the blessings w hich they have

reaped from it , to speak of its conditions as less favour-

able than their ancestors ought to hav^ claimed. For this,

however, there does not seem much reason. The ratio of

population would indeed have given Scotland about one-

eighth of the legislative body , instead of something less
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than one-twelfth ; but no government except the merest

democracy is settled on the sole basis of numbers 5 and if

the comparison of wealth and of public contributions w as

to be admitted , it may be thought that a country, which

stipulated for itself to pay less ihan one-fortieth of direct

taxation, was not entitled to a much greater share of the

representation than it obtained. Combining the two ratios

of population and property, there seems little objection

to this part of the union •, and in general it may be ob-

served of the articles of that treaty , what often occurs

with compacts intended to oblige future ages , that they

have rather tended to throw obstacles in the way of re-

formations for the substantial benefit of Scotland , tban

to protect her against encroachment and usurpation.

This , however , could noT be securely anticipated in

the reig^ of Anne :, and no doubt the measure was an

experiment of such hazard, that every lover of his coun-

try must have consented in trembling , or revolted from

it with disgust. No past experience of history was favour-

able to the absorption of a lesser state ( at least where the

government partook so much of the republican form),

in one of superior power and ancient rivalry. The repre-

sentation of Scotland in the united legislature was too

feeble to give any thing like security against the English

prejudices and animosities, if they should continue or

revive. The church was exposed to the most apparent

jienis , brought thus within the power of a legislature

so frequently influenced by one which held her not as a

sister, but rather a bastard usurper of a sister's inhe-

litance • and though her permanence was guaranteed by

the treaty, yet il was hard to say, how far the legal com-

petence of parliament might hereafter be deemed to ex-
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lend, or at least how far she might be abridged of her

privileges and impaired in her dignity'. If very few of

iiiese mischiefs have resulted from the union ,
it has

doubtless been owing to the prudence of our govern-

ment , and chiefly to the general sense of right, and the

diminution both of national and religious bigotry during

the last century. But it is always to be kept in mind , as

the best justification of those who came into so great a

sacrifice of natural patriotism , that they gave up no ex-

cellent form of polity, that the Scots constitution had

never produced the people's happiness, that their par-

liament was bad in its composition , and in practice Utile

else than a factious and venal aristocracy ; that they had

before them the alternatives of their present condition

,

with the prospect of unceasing discontent half suppressed

by unceasing corruption , or of a more honourable , but

very precarious separation of the two kingdoms , the re-

newal of national w^ars and border-feuds , at a cost the

poorer of the two could liever endure , and at a hazard

of ultimate conquest, which, with all her pride and

bravery, the experience of the last generation had shown

to be no impossible term of the contest.

The union closes the story of the Scots constitution.

From its own nature, not more than from the gross pro-

stitution with which a majority had sold themselves to the

' Archbishop Tenison said, in the debates on the union, he

thouglit the narrow notions of all churches had been iheir ruin, and

that he believed the church of Scotland to be as true a protestant

church as the church of England, though he could not say it was as

perfect. Carstares, ySy. This sort of language was encouraging ; but

the exclusive doctrine, or jus divinum , was sure to retain many ad-

vocates, and has always done so. Fortunately for Great Britain, it

has not had the slightest effect on the laity in modern times.
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surrender of their own legislative existence , it was long

odious to both parties in Scotland. An attempt to dissolve

it by the authority of the united parliament itself was

made in a very few years , and not very decently sup-

ported by the whigs against the queen's last ministry.

But after the accession of the house of Hanover, the Ja-

cobite party displayed such strength in Scotland , that to

maintain the union was evidently indispensable for the

reigning family. That party comprised a large proportion

of the superior classes, and nearly the whole of the epis-

copal church , which , though fallen , was for some years

considerable in numbers. The national prejudices ran

in favour of their ancient stock of kings ; conspiring with

the sentiment of dishonour attached to the union itself,

and jealousy of some innovations which a legislature they

were unwilling to recognize thought fit to introduce. It is

certain that jacobitism , in England little more , after the

reign of George I , than an empty word , the vehicle of

indefinite dissatisfaction in those who were never ready

to encounter peril or sacrifice advantage for its affected

principle , subsisted in Scotland as a vivid emotion of

loyalty , a generous promptitude to act or suffer in its

cause 5 and even when all hope was extinct , clung to the

recollections of the past , long after the very name was

only known by tradition , and every feeling connected

with it had been wholly effaced to the south of the

Tweed. It is believed, that some persons in that country

kept up an intercourse with Charles Edward as their

sovereign till his decease in 17^^. They had given, forty

years before, abundant testimonies of their activity to

serve him. That rebellion is in more respects than one

disgraceful to the British government-, but it furnished



CHAP. XVII. — SCOTLAND. i85

;iu opportunity for a wise measure to prevent its recur-

rence, and to break down in some measure the aristo-

cratical ascendancy, by abolishing the hereditary juris-

dictions which, according to the genius of the feudal

system , were exercised by territorial proprietors under

royal charter or prescription. Much, however, still re-

mains to be done, in order to place that now wealthy

and well-instructed people on a footing with the English
,

as to the just participation of political liberty •, but what

would best conform to the spirit of the act of union might

possibly sometimes contravene its letter.
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CHAPTER XVIII.

ON THE COKSTITTJTION OF IRELAJND.

Aiicieut State of Ireland. — Its Kingdoms and Chieftainsliips. — Law

of Tanistrv and Gavel-kind. — Rude State of Society. — Invasion

of Henry II. — Acquisitions of English Barons. — Forms of Eng-

lish Constitution established. — Exclusion of native Irish from

them. — Degeneracy of English Settlers. — Parliament of Ireland.

— Disorderly State of the Island. — The Irish regain Part of their

Territories. — English Law confined to the Pale. — Poyning's

Law.— Royal Authority revives under Henry VIII. — Resistance

of Irish to Act of Supremacy. — Protestant Church established b\

Elizabeth. -— Effects of this Measure. — Rebellions of her Reign.

— Opposition in Parliament. — Arbitrary Proceedings of Sir Henry

Sidney. — James I. — Laws against Catholics enforced. — English

Law established throughout Ireland. — Settlements of English in

Munster, Ulster, and other Parts. — Injustice attending them. —
Constitution of Irish ParUament. — Charles I. promises Graces to

the Irish.— Does not confirm them. — Administration of Strafford.

— Rebellion of i64i- — Subjugation of Irish by Cromwell. —
Restoration of Charles II. — Act of Settlement. — Hopes of

Catholics under Charles and James. — War of 1689, and final

Reduction of Ireland. — Penal Laws against Catholics. — Depend-

ence of Iri.sh on English Parliament. — Growth of a patriotic Party

in 1753.

1 H E antiquities of Irish history, imperfectly recorded
,

and rendered more obscure by controversy, seem hardly

to belong to our present subject. But the political order

or state of society among that people at the period of

Henry II's invasion must be distinctly apprehended and

kept in mind, before we can pass a judgment upon, or

even understand , the course of succeeding events , and
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the policy of the English government in relation to that

island.

It can hardly be necessary to mention (the idle tradi-

tions of a derivation from Spain having long been ex-

ploded) that the Irish are descended from one of those

Celtic tribes , which occupied Gaul and Britain some

centuries before the Christian sera. Their language , how-

ever, is so far dissimilar from that spoken in A\ales,

though evidentlv of the same root , as to render it pro-

bable that the emigration , whether from this island or

from Armorica , was in a remote age 5
while its close

resemblance to that of the Scottish Highlanders, which

hardly can be called another dialect, as unequivocally

demonstrates a nearer affinitv of the two nations. It seems

to be generally believed , though the antiquaries are far

from unanimous , that the Irish are the parent tribe , and

planted their colony in Scotland since the commencement

of our aera.

About the end of the eighth century, some of those

swarms of Scandinavian descent which were poured out

in such unceasing and irresistible multitudes on France

and Britain began to settle on the coasts of Ireland. These

colonists were known by the name of Ostmen , or men

from the east , as in France they were called Normans

from their northern origin. They occupied the sea-coa^

from Antrim easterly round to Limerick , and by them

the principal cities of Ireland were built. They waged war

for some time against the aboriginal Irish in the interior

;

but though better acquainted with the arts of civilized

life , their inferiority in numbers caused them to fail at

length in this contention , and the piratical invasions from

their brethren in Norwav becoming less frequent in the
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eleventh and twelfth centuries, they had fallen into a

state of dependence on the native princes.

The island was divided into five provincial kingdoms ,

Leinster, Munster , Ulster, Connaught , and Meath ^ one

of whose sovereigns was chosen king of Ireland in some

general meeting, probably, of the nobility or smaller

chieftains , and of the prelates. But there seems to be no

clear tradition as to the character of this national assem-

bly, though some maintain it to have been triennially

held. The monarch of the island had tributes from the

inferior kings, and a certain supremacy, especially in the

defence of the country against invasion ^ but the consti-

tution was of a federal nature , and each was independent

in ruling his people , or in making war on his neighbours.

Below the kings were the chieftains of different septs or

families
,
perhaps in one or two degrees of subordination

,

bearing a relation which may be loosely called feudal to

each other and to the crown. '

These chieftainships , and perhaps even the kingdoms

themselves , though not partible , followed a very different

rule of succession than that of primogeniture. They were

subject lo the law of tanislry, of which the principle is

defined to be , that the demesne lands and dignity of

chieftainship descended to the eldest and most worthy of

^e same blood ; these epithets not being used , we may

suppose , synonymously, but in order to indicate that the

preference given to seniority was to be controlled by a

due regard to desert. No better mode, it is evident, of

providing for a perpetual supply of those civil quarrels
,

in which the Irish are supposed to place so much of their

' Sir James Ware's Antiquities of Ireland. Leland's Hist, of

Ireland; Introduction. Ledwich's Dissertations.
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enjoyment , could have been devised. Yet , as these grew

sometimes a little too frequent , it was not unusual to

elect a tanist , or reversionary successor, in the lifetime of

the reigning chief, as has been the practice of more civi-

lized nations. An infant was never allowed to hold the

sceptre of an Irish kingdom , but was necessarily post-

poned to his uncle or other kinsman of mature age ; as

was the case also in England, even after the consolidation

of the Anglo-Saxon monarchy. '

The land-owners who did not belong to the noble class

bore the same name as their chieftain , and were pre-

sumed to be of the same lineage. But they held their es-

tates by a very different and an extraordinary tenure
;

that of Irish gavel-kind. On the decease of a proprietor,

instead of an equal partition among his children , as in

the gavel-kind of English law, the chief of the sept , ac-

cording to the generally received explanation , made , or

was intitled to make, a fresh division of all the lands

within his district, allotting to the heirs of the deceased a

portion of the integral territory along with the other

members of the tribe. It seems impossible to conceive

that these partitions were renewed on every death of

one of the sept. But they are asserted to have at least

taken place so frequently , as to produce a continual

change of possession , and consequently to preclude al-

together the improvement of the soil. The policy of tlus

custom doubtless sprung from too jealous a solicitude

' Id. Auct. : also Davis's Reports, 29, and his " Discovery of the

true Causes why Ireland was never entirely subdued till his Majesty's

happy Reign, " 169. Sir John Davis, author of the philosophical

poem, TvaB-i 2«*htcv, was chief justice of Ireland under James I,

The tract just quoted is well known as a concise and luminous expo-

sition of the history of that country from the English invasion.
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as to the excessive inequality of wealth , and from the

habit of looking on the tribe as one family of occupants
,

not wholly divested of its original right by the necessary

allotment of lands to particular cultivators. It bore some

analogy to the institution of the year of jubilee in the

Mosaic code , and , what may be thought more immediate

,

was almost exactly similar to the rule of succession which

is laid down in the ancient laws of Wales. '

In the territories of each sept, judges called Brehons,

and taken out of certain families , sat with primeval sim-

plicity upon turfen benches in some conspicuous situa-

tion , to determine controversies. Their usages are almost

wholly unknown , for what have been published as frag-

ments of the Brehon law seem open to great suspicion at

least of being interpolated ^. It is notorious , that accord-

' Ware. Leland. Leclwich. Davis's Discovery, ibid. Reports, 49-

It is remarkable th; t Davis seenas to have been aware of an analogy

between the custom of Ireland and Wales, and yet that he only

quotes the statute of Rutland, 12 Edw. I, which by itself does not

prove it. It is however proved , if I understand the passage, by one

of the Leges Wallife, published by Wotton, p. i3g. A gavel or par-

tition was made on the death of every member of a family for three

generations, after which none could be enforced. But these parceners

were to be all in the same degree , so that nephews could not compel

their uncle to a partition, but must wait till his death, when they

were to be put on an equality with their cousins; and this, I suppose,

is meant by the expression in the statute of Rutland, quod hsereditates

rAianeant partibiles inter consim'des hceredes.

^ Leland seems to favour the authenticity of the supposed Brehon

laws published by Vallancey. Introduction, 29. The style is said to

be very distinguishable from the Irish of the twelfth or thirteenth

century , and the laws themselves to have no allusion to the settlement

of foreigners in Ireland, or to coined money; whence some ascribe

them to the eighth century. On the other hand , Ledwich proves that

some parts must be later than the tenth century- Dissertations, i-. 270.

And others hold them to be not older than the thirteenth. Campbell's
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ing to lh(! custom of many states in the infancy of civi-

lization , the Irish admitted the composition or fine for

murder, instead of capital punishment ; and this was

divided , as in other countries , between the kindred of

the slain and the judge.

In the twelfth century it is evident that the Irish na-

tion had made far less progress in the road of improve-

ment than any other ofEurope in circumstances of climate

and position so little unfavourahle. They had no arts , that

deserve the name , nor any commerce ,
their hest line of

sea-coast being occupied by the Norwegians. They had

no fortified towns, nor any houses or castles of stone,

the first having been erected at Tuam a very few years

before the invasion of Henry ', Their conversion to Chris-

Historical Sketch of Ireland, 41. It is also maintained that they are

very unfaithfully translated. But when we find the Anglo-Saxon

and Norman usages, relief, aid, wardship, trial by jury, and that

unanimous, and a sort of correspondence in the ranks of society with

those of Englam), which all we read elsewhere of the ancient Irisli

seems to contradict, it is impossible to resist the suspicion that they

are either extremely interpolated, or were compiled in a late age, and

among some of the septs who had most intercourse with the English,

We know that the degenerate colonists , such as the earls of Desmond ,

adopted the Brehon law in their territories; but this would probably

be with some admixture of that to which they had been used.

" The first pile of hme and stone that ever was in Ireland was

the castle of Tuam, built in 1161 by Roderic O'Connor, the mo-

narch. " Introduction to Cox's History of Ireland. I do not find that

any later writer controverts this, as far as the aboriginal Irish .trc

concerned ; but doubtless the Norwegian Ostraen had stone churches,

and there seems little doubt that some at least of the famous round

towers so common in Ireland were erected by them. See Ledwich's

Dissertations, Tii. i43; and the book called Grose's Antiquities of

Ireland, also written by Ledwich. Piles of stone without mortar are

excluded by Cox's expression. In fact, tlie Irish had very few stone

houses , or even regular villages and towns , before the time of

.Tames I. Davis, 170.
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tianity indeed, and the multitude of cathedral and con-

ventual churches erected throughout the island, had been

the cause , and probably the sole cause , of the rise ofsome

cities , or villages with that name, such as Armagh, Cshel

,

and Trim. But neither the chiefs nor the people loved

to be confined within their precincts , and chose rather

to dwell in scattered cabins amidst the free solitude of

bogs and mountains. As we might expect , their qualities

were such as belong to man by his original nature , and

which he displays in all parts of the globe , where the

state of society is inartificial : they were gay
,
generous

,

hospitable , ardent in attachment and hate , credulous

of falsehood, prone to anger and violence, generally

crafty, and cruel. With these very general attributes of a

barbarous people, the Irish character was distinguished

by a peculiar vivacity of imagination , an enthusiasm and

impetuosity of passion , and a more than ordinary bias

towards a submissive and superstitious spirit in religion.

This spirit may justly be traced in a great measure to

the virtues and piety of the early preachers of the gospel

in that country. Their influence , though at this remote

age , and with our imperfect knowledge , it may hardly

be distinguishable amidst the licentiousness and ferocity

of a rude people , was necessarily directed to counteract

those vices , and cannot have failed to mitigate and com-

pensate their evil. In the seventh and eighth centuries

,

while a total ignorance seemed to overspread the face

of Europe , the monasteries and schools of Ireland pre-

served , in the best manner they could , such learning as

had survived the revolutions of the Roman world. But

the learning of monasteries had never much efficacy in

dispelling the ignorance of the laity, and indeed even in

ihem it had decayed long before the twelfth century. The
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clergy were respected and numerous •, the bishops alone

amounting at one time to no less than 3oo '
•, and it

has been maintained by our most learned writers, that

they were wholly independent of the see of Rome , till

a little before the English invasion , one of their pri-

mates thought fit to solicit the pall from thence on his

consecratiQU , according to the discipline long practised in

other western churches.

It will be readily perceived that the government of

Ireland must have been almost entirely aristocratical
,

and not very unlike that of the feudal confederacies in

Finance during the ninth and tenth centuries. It was

perhaps still more oppressive. The ancient condition of

the common people of Ireland , says sir James Ware
,

was very liltle different from slavery ^. Unless we believe

this condition to have been greatly deteriorated under

the rule of their native chieftains after the English settle-

ment , for which there seems no good reason , we must

give little credit to the fanciful pictures of prosperity and

happiness in that period of aboriginal independence which

the Irish , in their discontent with later times , have been

apt to draw. They had , no doubt, like all other nations,

good and wise princes , as well as tyrants and usurpers.

But we find by their annals , that out of two hundred an-

cient kings , ofwhom some brief memorials are recorded

,

not more than thirty came to a natural death ^
•, while

,

for the later period , the oppression of the Irish chief-

tains , and of those degenerate English who trod in their

steps, and emulated the vices they should have re-

strained, is the one constant theme of history. Their

' Ledwich , i. SyS.

° Antiquities of Ireland, ii. yfi.

5 Ledwich, i. 260.

IV. J 3



1 94 THE CONSTITUTIOiNAL HISTORY OF ENGLAND.

exaclions kept the peasants in hopeless poverty, their

tyranny hi perpetual fear. The chief claimed a right of

taking from his tenants provisions for his own use at dis-

cretion , or of sojourning in their houses. This was called

coshery, and is somewhat analogous to the royal prero-

gative of purveyance. A still more terrihle oppression was

the quartering of the lords' soldiers on the people , some-

times mitigated by a composition , called by the Irish

bonaght '
. For the perpetual warfare of these petty

chieftains had given rise to the employment of merce-

nary troops, partly natives
,
partly from Scotland , known

by the uncouth names of kerns and gallow glasses , who

proved the scourge of Ireland down to its final subju-

gation by Elizabeth.

This unusually backward condition of society fur-

nished but an inauspicious presage for the future. Yet we

may be led by the analogy of other countries to think it

probable, that, if Ireland had not tempted the cupidity

of her neighbours , there would have arisen in the course

of time some Egbert or Harold Harfager to consolidate

the provincial kingdoms into one hereditary monarchy,

which by the adoption of better laws , the increase of

commerce , and a frequent intercourse with the chief

courts of Europe , might have taken as respectable a

station as that of Scotland in the commonwealth of (Chris-

tendom. If the two islands had afterwards become incor-

j)orated through intermarriage of their sovereigns , as

would very likely have taken place , it might have been

on such conditions of equality as Ireland , till lately, has

never known , and certainly without that long tragedy of

crime and misfortune which her annals unfold.

Ware, ii. 74. Davis's Discovery, 174. Spenser's State of Ireland,

390.
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The reduction of Ireland , at least in name , under the

dominion of Henry II was not achieved by his own efforts.

He had little share in it , beyond receiving the homage of

Irish princes , and granting charters to his English no-

bility. Strongbow, Lacy, Fitz-Stephen , were the real

conquerors , through whom alone any portion of Irish

territory was gained by arms or treaty ; and as they began

the enterprise without the king , they carried it on also

for themselves , deeming their swords a better security

than his charters. This ought to be kept in mind, as re-

vealing the secret of the English government over Ireland
,

and furnishing a justification for what has the appearance

of a negligent abandonment of its authority. The few ba-

rons , and other adventurers , who by dint of forces hired

by themselves, and, in some instances, by convention

with the Irish , settled their armed colonies in the island

,

thought they had done much for Henry II, in causing

his name to be acknowledged , his administration to be

established in Dublin, and in holding their lands by his

grant. They claimed in their turn , according to the prac-

tice of all nations and the principles of equity, that those

who had borne the heat of the battle should enjoy the

spoil without molestation. Hence , the enormous grants

of Henry and his successors , though so often censured

for impolicy, were probably what they could scarce

avoid; and though not perhaps absolutely stipulated as

the price of titular sovereignty, were something very like

it '. But what is to be censured , and what at all hazards

they were bound to refuse, was the violation of their

faith to the Irish princes , in sharing among these in-

satiable barons their ancient territories, which, setting

• Davis, 1 35.
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aside the wrong of the first Invasion , were protected by

their homage and submission , and sometimes by positive

conventions. The whole island, in fact, with the ex-

ception of the county of Dublin and the maritime towns
,

was divided before the end of the thirteenth century, and

most of it in the twelfth , among ten English families :

earl Strongbow, who had some colour of hereditary title,

according to our notions of law, by his marriage with the

daughter of Dermot , king of Leinster, obtaining a grant

of that province 5 Lacy acquiring Meath , which was not

reckoned a part of Leinster, in the same manner 5 the

whole of Ulster being given to de Courcy ; the whole of

Connaught to de Burgh ^ and the rest to six others. These

,

it must be understood, they were to hold in a sort of

feudal suzerainty, parcelling them among their tenants of

English race , and expelling the natives , or driving them

into the worst parts of the country by an incessant warfare.

The Irish chieftains , though compelled to show some

exterior signs of submission to Henry, never thought of

renouncing their own authority or the customs of their

forefathers , nor did he pretend to interfere with the go-

vernment of their septs , content with their promise of

homage and tribute, neither of which were afterwards

paid. But in those parts of Ireland which he reckoned his

own , it was his aim to establish the English laws , to

render the lesser island, as it were, a counterpart in all

its civil constitution, and mirror of the greater. The co-

lony from England was already not inconsiderable , and

likely to increase; the Ostmen , who inhabited the ma-

ritime towns , came very willingly, as all settlers of Teu-

tonic origin have done , into the English customs and

language; and upon this basis, leaving the accession of

the aboriginal people to future contingencies , he raised
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llio fdifice of the Irish constitution. He gave charters of

privilege to the chief towns , began a division into coun-

ties, appointed sheriffs and judges of assize to administer

justice , erected supreme courts at Dubhn , and perhaps

assembled parliaments '. His successors pursued the same

course of policy •, the great charter of liberties , as soon as

granted by John at Runnymede , was sent over to Ireland

,

and the whole common-law, with all its forms of process

,

and every privilege it was deemed to convey, became the

birth-right of the Anglo-Irish colonists.
^

These had now spread over a considerable part of the

island. Twelve counties appear to have been established

by John , comprehending most of Leinster and Munster,

while the two ambitious families of Courcy and de Rurgh

encroached more and more on the natives in the other

provinces ^. Rut the same necessity, which gratitude for

the services , or sense of the power of the great families

had engendered, for rewarding them by excessive grants

of territory, led to other concessions that rendered them

' Leland, 80, et post. Davis, 100.

' 4 Inst. 349- Leland, ^oB. Harris's Hiljernica, ii. i4-

^ These counties are Dublin, Kildaie , Meath (including West-

meatli), Louth, Caiiow , Wexford , Killiennj', Waterford, CorJi

,

Tipperary, Kerry, and Limerick. In tlie reign of Edward 1 we find

sheriffs also of Connaught and Roscommon. Leland , i. 19. Thus

,

except the northern province and some of the central districts, all

Ireland was shire-ground, and subject to the crown in the thirteenth

century, however it might fall away in the two next. Those who write

confusedly about this subject pretend that the authority of the king at

no time extended beyond the pale; whereas that name was not known,

1 believe , till the fifteenth century. Under the great earl of Pem-

broke, who died in 121;), the whole island was perhaps nearly as

much reduced under obedience as in the reign of Elizabeth Iceland,

2o5.
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almost independent of the monarchy '. The franchise of

a county palatine gave a right of exclusive civil and cri-

minal jurisdiction , so that the king's writ should not run

,

nor his judges come within it, though judgment in its

courts might be reversed bv writ of error in the king's

bench. The lord might enfeoff tenants to hold by knight's

service of himself ; he had almost all regalian rights 5 the

lands of those attainted for treason escheated to him ^ he

acted in every thing rather as one of the great feudataries

of France or Germany than a subject of the English

crown. Such had been Chester, and only Chester, in

England 5 but in Ireland this dangerous independence

was permitted to Strongbow in Leinster, to Lacy in

Meath , and at a later time to the Butlers and Geraldines

in parts of Munster. Strongbow's vast inheritance soon

fell to five sisters, who took to their shares, with the

same palatine rights , the counties of Carlow, Wexford

,

Kilkenny, Kildare, and the district of Leix , since called

the Queen's County '*. In all these palatinates, forming

by far the greater portion of the English territories, the

king's process had its course only within the lands be-

longing to the church ^. The English aristocracy of

Ireland , in the thirteenth and fourteenth centuries

,

bears a much closer analogy to that of France in rather

an earlier period than any thing which the history of

this island can show.

Pressed by the inroads of these barons, and despoiled

frequently of lands secured to them by grant or treaty, the

' Lelaud ,170.
' Davis, 140. William Marischal, earl of Pembroke, whu married

the daugliter of earl Strongbow, left five sons and five daughters ; the

first all died without issue.

' Id. 147. Lela«d, 291
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n;ifive chiefs had recourse lo the throne IVir proleclion ,

and would in all likelihood have suhmitled without re-

pininjjj lo a sovereign who could have aflorded il '. Hut

John and Henry III, in whose reigns the independence

of the aristocracy was almost complete , though insisting

by writs and proclamations on a due ohservance of the

laws, could do little more for their new subjects, who
found a better chance of redress in standing on their own

defence. The powerful septs of the north enjoyed their

libertv. Rut those of Munster and Leinster , intermixed

w ith the English , and encroached upon from every side

,

were the victims of constant injustice; and abandoning

the open country for bog and mountain pasture
,
grew

more poor and barbarous in the midst of the general

advance of Europe. Many remained under the yoke of

English lords , and in a worse state than that of villenage,

because still less protected by the tribunals of justice.

The Irish had originally stipulated with Henry II for the

use of their own laws"^. They were consequently held

beyond the pale of English justice, and regarded as aliens

at the best , sometimes as enemies, in our courts. Thus
,

as by the Brehon customs murder was only punished by a

fine, it was not held felony to kill one of Irish ra(;e
:,

unless he had conformed to the English law^. Five septs
,

' Id. 194. 209.

' Iceland, iiS.

^ Davis, 100. 109. He quotes the following record , from an assize

at Waterford , in the 4th of Edw. II ( i3i i ), which may be extracted

,

as briefly illustrating the state of law in Ireland better tlian any

general positions. " Quod Robertus le Wayleys rectatus de morte

Johannis filii Ivor Mac-Gillemory felonice per ipsum interfecti , etc.

Venlt el bene cognovit quod prsedictum Johannem interfecit; dicit

taincn quod per ejus interfectionem feloniani committere non potnit,

quia dicit, quod praedictus Johannes fuit purus Hihernicus, et non de
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to which the royal families of Ireland belonged , the

names of O'Neal, O'Connor, O'Brien , O'Malachlin, and

Mac Murrough , had the special immunity of being

within the protection of our law, and it was felony to

kill one of them. I do not know by what means they ob-

tained this privilege ; for some of these were certainly as

far from the king's obedience as any in Ireland '
. But be-

sides these , a vast number of charters of denization were

granted to particular persons of Irish descent from the

reign of Henry II downwards , which gave them and their

posterity the full birth-rights of English subjects •, nor does

there seem to have been any difficulty in procuring these ^.

It cannot be said , therefore , that the English govern-

ment , or those w ho represented it in Dublin , displayed

reluctance to emancipate the Irish from thraldom. What-
ever obstruction might be interposed to this was from that

libero sanguine, etc. Et cum dorainus dlctl Johannis, cujus Hiberni-

eus idem Johannes fuit, die quo interfectus fuit, solutionem pro ipso

Johanne Hibernico suo sic interfecto petere voluerit, ipse Robertus

paratus erit ad respondendum de solutione prsedicta prout justitia

suadebit. Et super hoc venit quidam Johannes le Poer, et dicit pro

domino rage, quod prsedictus Johannes fihus Ivor Mac-Gillemory,

et antecessores sui de cognomine praedicto a tempore quo dominus

Henricus fihus imperatricis, quondam dominus Hibernise, tritavus

domini regis nunc , fuit in Hiberniji , legem Anglicanam in Hibernia

usque ad hanc diem habere, et secundum ipsam legem judicari et

deduci debent. " We have here both the general rule, that the death

of an Irishman was only punishable by a composition to his lord

,

and the exception in behalf of those natives who had conformed to

the English law.

' Id. 104. Leland, 82. It was necessary to plead in bar of an

action, that the plaintiff was Hibernicus, et non de quinque sangui-

nibus.

" Davis, 106. "If I should collect out of the records all the

charters of this kind, I should make a volume thereof. " They began

as early as the reign of Henry III. Leland , 2a5.
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assembly whose concurrence was necessary to every ge-

neral measure, the Anglo-Irish parliament. Thus, in

i2;y8, we find the first instance of an application from

the community of Ireland , as it is termed , but probably

from some small number of septs dwelling among the

colony, that they might be admitted to live by the Eng-

lish law , and offering 8000 marks for this favour. The

letter of Edward I to the justiciary of Ireland on this is

sufficiently characteristic both of his wisdom and his ra-

paciousness. He is satisfied of the expediency of granting

the request
,
provided it can be done with the general

consent of the prelates and nobles of Ireland , and directs

the justiciary, if he can obtain that concurrence , to agree

with the petitioners for the highest fine he can obtain

,

and for a body of good and stout soldie«rs '. But this ne-

cessary consent of the aristocracy was withheld. Excuses

were made to evade the king's desire. It was wholly in-

compatible with their systematic encroachments on their

Irish neighbours to give them the safeguard of the king's

writ for their possessions. The Irish renewed their sup-

plication more than once , both to Edward I and Ed-

ward in ^ they found the same readiness in the Enghsh

court ; they sunk at home through the same unconquer-

able oligarchy ^ It is not to be imagined that the entire

Irishry partook in this desire of renouncing their ancient

customs. Besides the prejudices of nationality, there was

a strong inducement to preserve the Brehon laws of ta-

nistry, which suited better a warlike tribe than the here-

ditary succession of England. But it was the unequivocal

duty of the legislature to avail itself of every token of

voluntary submission , which , though beginning only

' Leland, 2/{3.

' Id. 280.
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with the suhject septs of Leinster, would giiulually in-

corporate the whole nation in a common hond of co-

equal privileges with their conquerors.

Meanwhile, these conquerors were themselves brought

under a moral captivity of the most disgraceful nature;

and not as the rough soldier of Rome is said to have heen

subdued by the art and learning of Greece, the Anglo-

Norman barons , that had wrested Ireland from the na-

tive possessors , fell into their barbarous usages , and

,

emulated the vices of the vanquished. This degene-

racy of the English settlers began very soon , and con-

tinued to increase for several ages. They intermarried

with the Irish-, they connected themselves Avith them by

the national custom of fostering , which formed an arti-

ficial relationship of the strictest nature '

; they spoke

' " Therfe were two other customs proper and peculiar to the

Irishry , which being the cause of many strong combinations and

factions, do tend to the utter ruin of a comiiionAveahh. The one was

fostering, the oxher gossipred; both which have ever been of greater

estimation among this people than with any other nation in the

Christian world. Yor fostering , I did never hear or read that it was in

that use or reputation in any other country, barbarous or civil, as it

hath been, and yet is, in Ireland, where they juit away all their

children to fosterers; the potent and rich men selHng, the meaner

sort buying, the alterage and nursing of their children; and the

reason is, because in the opinion of this \^eo\i\e
,
fostering hath always

been a stronger alliance than blood ; and the foster-children do love

and are beloved of their foster-fathers and their sept, more than of

their own natural parents and kindred, and do participate of their

means more frankly, and do adhere to them in all fortunes, with

more affection and constancy The like may be said oi gossipred or

compaternitv, which though by the canon law it be a spiritual affi-

nity, and a juror tiiat was gossip to either of tlie parties might in

former times have been challenged, as not indifferent, by our law,

yet there was no nation under llie sun that ever made so religious an

account of it as the Irish. " Davis, 179.
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the Irish language ; they affected the Irish dress and

mannerof wearing the hair '
; they even adopted, in some

instances, Irish surnames-, they harassed their tenants

with every Irish exaction and tyranny ; they administer-

ed Irish law, if any at all ; they became chieftains, rather

than peers •, and neither regarded the king's summons to

his parliaments, nor paid any obedience to his judges".

Thus the great family of de Burgh or Burke , in Con-

naught, fell off almost entirely from subjection •, nor was

that of the earls Desmond, a younger branch of the house

of Geraldine or Fitzgerald , much less independent of

the crown , though by the title it enjoyed , and the pala-

tine franchises granted to it by Edward III over the coun-

ties of Limerick and Kerry, it seemed to keep up more

show of English allegiance.

The regular constitution of Ireland was , as I have said

,

as nearly as possible a counterpart of that established in

this country. The administration was vested in an Eng-

lish justiciary or lord deputy, assisted by a council of

judges and principal officers , mixed with some prelates

' " For that now there is no diversity in array between the English

marchers and the Irish enemies, and so by colour of the English

marchers , the Irish enemies do come from day to day into the Eng-

lish counties as English marchers, and do rob and kill by the high-

ways, and destroy the common people by lodging upon them in the

nights, and also do kill the husbands in the nights, and do take their

goods to the Irish men, wherefore it is ordained and agreed, that no

manner man that will be taken for an Englishman shall have no beard

above his mouth; that is to say, that he have no hairs upon his upper

lip, so that the said lip be once at least shaven every fortnight, or of

equal growth with the nether lip. And if any man be found among

the English contrary hereunto, that then it shall be lawful to every

man to take them and their goods as Irish enemies, and to ransom

them as Irish enemies. " Irish Statutes, -iS H. VI. c. 4-

'' Davis, jSs. iSa. Leland, i. 356, etc. Ware, ii. 58.
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and barons , but subordinate to that of England , as the

immediate advisers of the sovereign. Tbe courts of chan-

cery, king's bench , common pleas , and exchequer, were

the same in both countries ; but writs of error lay from

judgments given in the second of these to the same court

in England. For all momentous purposes , as to grant a

subsidy, or enact a statute , it was as necessary to summon
a parliament in the one island as in the other. An Irish

parliament originally, like an English one, was but a

more numerous council , to which the more distant as

well as the neighbouring barons were summoned , whose

consent , though dispensed with in ordinary acts of state
,

was both the pledge and the condition of their obedience

to legislative provisions. In i^gS, the sheriff of each

county and liberty is directed to return two knights to a

parliament held by Wogan , an active and able deputy '.

The date of the admission of burgesses cannot be fixed

with precision 5 but it was probably not earlier than the

reign of Edward III. They appear in i34i , and the earl

of Desmond summoned many deputies from corporations

to his rebel convention held at Kilkenny in the next year '*.

The commons are mentioned as an essential part of par-

liament in an ordinance of i359, before which time , in

the opinion of lord Coke ,
" the conventions in Ireland

were not so much parliaments as assemblies of great

men ^. " This , as appears , is not strictly correct ^ but in

substance they were
,

perhaps , little else long after-

wards.

The earliest statutes on record are of the year 1 3 10, and

from that year they are lost till i^n<), though we know

' Leland, 9,53.

' Cox's Hist, of Ireland , 117. j20.

^ Id. 125. 139. Leland, 3i3.
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many parliaments to have been held in the mean time
,

and are acquainted by other means with their provisions.

Those of i3io bear witness to the degeneracy of the

English lords , and to the laudable zeal of a feeble govern-

ment for the reformation of their abuses. They begin Vvith

an act to restrain great lords from taking of prises, lodg-

ing, and sojourning with the people of the country against

their will. "It is agreed and assented ," ihe act proceeds
,

" that no such prises shall be henceforth made without

ready payment and agreement , and that none shall har-

bour or sojourn at the house of any other by such malice

against the consent of him which is owner of the house

to destroy his goods •, and if any shall do the same , such

prises , and such manner of destruction , shall be holden

for open robbery, and the king shall have the suit thereof,

if others will not, nor dare not sue. It is agreed also, thai

none shall keep idle people nor kearn ( foot- soldiers ) in

time of peace to live upon the poor of the country, but

that those which will have them shall keep them at their

own charges , so that their free tenants , nor farmers , nor

other tenants, be not charged with them. " The statute

proceeds to restrain great lords or others , except such as

have royal franchises , from giving protections , which

they used to compel the people to purchase , and directs

that there shall be commissions of assize and gaol de-

livery through all the counties of Ireland. '

These regulations exhibit a picture of Irish miseries.

The barbarous practices of coshering and bonaght , the

latter of which was generally known in later times by

the name of coyne and livery , had been borrowed from

those native chieftains whom our modern Hibernians

' Irish Statutes.
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somelimes hold forth as the paternal benefactors of their

country '. It was the crime of the Geraldines and the de

Courcys to have retrograded from the comparative hu-

manity and justice of England , not to have deprived the

people of freedom and happiness they had never known.

These degenerate English , an epithet by which they were

always distinguished
,
paid no regard to the statutes of a

parliament which they had disdained to attend , and

which could not render itself feared. We find many
similar laws in the fifteenth century, after the interval

which I have noticed in the printed records. And , in the

intervening period , a parliament held by Lionel duke of

Clarence, second son of Edward lU , at Kilkenny, in

i36'j , the most numerous assembly that had ever met in

Ireland , was prevailed upon to pass a very severe statute

against the insubordinate and degenerate colonists. It

recites that the English of the realm of Ireland were

become mere Irish in their language , names , apparel

,

and manner of living , that they had rejected the English

laws, and allied themselves by intermarriage with the

Irish. It prohibits, under the penalties of high treason
,

or at least of forfeiture of lands , all these approximations

to the native inhabitants, as well as the connexions of

fostering and gossipred. The English are restrained from

permitting the Irish to graze their lands , from presenting

them to benefices , or receiving them into religious houses

,

and from entertaining their bards. On the other hand,

they are forbidden to make war upon their Irish neigh-

bours without the authority of the state. And to enforce

better these provisions, the king's sheriffs are empowered

' Davis, 174. 189. Leland, 281. Maurice Fitz-Thomas , earl of

Desmond, was the first of the English, according to Ware, ii. 76,

who imposed the exaction of coyne and Hverv.
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to enter all franchises for the apprehension of felons or

traitors.
'

This statute , like all others passed in Ireland , so far

from pretending to bind the Irish , regarded them not

only as out of the king's allegiance , hut as perpetually

hostile to his government. They were generally denomi-

nated the Irish enemy. This doubtless was not according

to the policy of Henry II , nor of the English government

a considerable time after his reign. Nor can it be said to

be the fact , though from some confusion of times the

assertion is often made , that the island was not subject

,

in a general sense , to that prince , and to the three next

kings of England. The English were settled in every pro-

vince •, an imperfect division of counties and administra-

tion of justice subsisted^ and even the Irish chieftains,

though ruling their septs by the Brehon law, do not

appear in that period to have refused the acknowledgment

of the king's sovereignty. But , compelled to defend their

lands against perpetual aggression, they justly renounced

all allegiance to a government which could not redeem

the original wrong of its usurpation by the benefits of

protection. They became gradually stronger, they re-

gained part of their lost territories, and after the aera

of i3i5 , when Edward Bruce invaded the kingdom with

a Scots army, and, though ultimately defeated , threw the

government into a disorder from which it never reco-

vered , their progress was so rapid , that in the space of

thirty or forty years , the northern provinces , and even

part of the southern , were entirely lost to the crown of

England.'^

It is unnecessary in so brief a sketch to follow the un-

• Irish Statutes. Davis, 202. Cox. Leland.

' Leland, i. 278. 296. 824. Davis, i52. 197.
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profitable annals of Ireland in the fourteenth and fifteenth

centuries. Amidst the usual variations of war, the Eng-

lish interests were continually losing ground. Once only

Richard II appeared with a very powerful army, and the

princes of Ireland crowded round his throne to offer

homage". But upon his leaving the kingdom, they re-

turned of course to their former independence and hos-

tility. The long civil wars of England in the next century

consummated the ruin of its power over the sister island.

The Irish possessed all Ulster , and shared Connaught

with the degenerate Burkes. The sept of O'Brien held

their own district of Thomond , now the county of Clare.

A considerable part of Leinster was occupied by other

independent tribes ; wliile , in the south , the earls of

Desmond , lords either liy property or territorial juris-

diction of the counties of Kerry and Limerick , and in

some measure of those of Cork and Waterford , united

the turbulence of English barons with the savage man-

ners of Irish chieftains, ready to assume either character

as best suited their rapacity and ambition , reckless of

the king's laws or his commands, but not venturing, nor,

upon the whole
,
probably wishing , to cast off the name

of his subjects. The elder branch of their house, the

earls of Rildare, and another illustrious family, the

]3utlers , earls of Ormond , were apparently more steady

in their obedience to the crown
5
yet , in the great fran-

chises of the latter, comprising the counties of Kilkenny

and Tipperary, the king's writ had no course , nor did he

exercise any civil or military authority but by the per-

' Leland , 34'2. The native chieftains wlio came to Dublin are said

to have been seventy-five in number; but the insolence of the

courtiers, who ridiculed an unusual dress and appearance, disgusted

tiiem.
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mission of this mighty peer '. Thus in the reign of

Henry MI , when the English authority over Ireland had

reached its lowest point, it was , with the exception per-

haps of a very few sea-ports, to all inlcnls confined to the

four counties of the English pale , a name not older per-

haps than the preceding century ; those of Dublin

,

Louth , Kildare , and Meath , the latter of which at that

time included West IMeatU- But even in these there were

extensive marches , or frontier districts, the inhabitants of

which were hardly distinguishable from the Irish, and

paid them a tribute , called black-rent ^ so that the real

supremacy of the English laws was not probably esta-

blished beyond the two first of those counties, from

Dublin to Dundalk on the coast, and for about thirty

miles inland^. From this time, however, we are to date

its gradual recovery. The more steady councils and

firmer prerogative of the Tudor kings left little chance

of escape from their authority either for rebellious peers

of English race, or the barbarous chieftains of Ireland.

I must pause at this place to observe, that we shall

Davis , igS-

' Leland, ii. 822, et post. Davis, 199. 229. 236. Holingshed's

Chronicles of Ireland
, p. 4. Finglas, a baron of the exchequer in the

reign of Henry A'llI, in his Breviate of Ireland, from which Davis

has taken great part of his materials, says expressly, that, by the

disobedience of the Geraldines and Butlers, and their Irish con-

nexions, "the whole land is now of Irish rule, except the little

English pale, within the counties of Dublin and Meath, and Uriel

[Louth] , which pass not thirty or forty miles in compass. " The Eng-

lish were also expelled from Munster, except the walled towns. The

king had no profit out of Ulster, but the manor of Carlingford, nor

any in Connaught. This treatise, written about i53o, is printed in

Harris's Hibernica. The proofs that, in this age, the English law and

<'Overnment were confined to the four shires , are abundant. It is even

mentioned in a statute, 1 3 H. VIIL c. 2.
^

IV. 1

4
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liardly find in the foregoing sketch of Irish history, during

the period of the Plantagenet dynasty (nor am 1 con-

scious of having concealed any thing essential) that sys-

tematic oppression and misrule which is every day impu-

ted to the English nation and its government. The policy

of our kings appears to have generally been wise and bene-

ficent ^ but it is duly to be remembered, that those very

limilations of their prerogative which constitute liberty

must occasionally obstruct the execution of the best pur-

poses , and that the co-ordinate powers of parliament , so

justly our boast, may readily become the screen of pri-

vate tyranny and inveterate abuse. This incapacity of

doing good as well as harm has produced, comparatively

speaking, lillle mischief in Great Britain, where the

aristocratical element of the constitution is neither so

predominant, nor so much in opposition to the general

interest, as it may be deemed to have been in Ireland.

But it is manifestly absurd to charge the Edwards and

Henries , or those to whom their authority was delegated

at Dublin , with the crimes they vainly endeavoured to

chastise , much more to erect either the wild barbarians

of the north , the O'Neals and O'Connors , or the dege-

nerate houses of Burke and Fitzgerald, into patriot as-

sertors of their country's welfare. The laws and liberties

of England were the best inheritance to which Ireland

could attain ; the sovereignty of the English crown her

only shield against native or foreign tyranny. It was her

calamity that these advantages were long withheld , but

the blame can never fall upon the government of this

island.

In the contest between the houses of York and Lan-

caster, most of the English colony in Ireland had attached

themselves to the fortunes of the White Rose ; they even
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espoused the two pretenders who put in jeopardy the

crown of Henrv MI, and became of course obnoxious to

his jealousy, lliough he was politic enough to forgive in

appearance their disaffection. But as Ireland had for a

considerable time rather served the purposes of rebel-

lious invaders than of the English monarchy, it was ne-

cessary to make her subjection , at least so far as the

settlers of the pale were concerned , more than a word.

This produced the famous statute of Drogheda in i495,

known by the name of Poyning's law , from the lord

deputy through whose vigour and prudence it was enact-

ed. It contains a variety of provisions to restrain the

lawlessness of the Anglo-Irish within the pale , for to no

others could it immediately extend , and to confirm the

royal sovereignty. All private hostilities without the de-

puty's license were declared illegal , but to excite the

Irish to war was made high treason. Murders were to be

prosecuted according to law , and not in the m.anner of

the natives , by pillaging, or exacting a fine from the sept

of the slayer. The citizens or freemen of towns were pro-

hibited from receiving wages or becoming retainers of

lords and gentlemen 5 and to prevent the ascendancy of

the latter class , none who had not served apprenticeships

were to be admitted as aldermen or freemen of corpora-

tions. The requisitions of coyne and livery, which had

subsisted in spite of the statutes of Kilkenny, were again

forbidden, and those statutes were renewed and con-

firmed. The principal officers of state and the judges

were to hold their patents during pleasure, " because of

the great inconveniences that had followed from their

being for term of life, to the king's grievous displeasure."

A still more important provision , in its permanent con-

sequence , was made by enacting that all statutes lately
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made in England be deemed good and effectual in Ire-

land. It has been remarked that the same had been done

by an Irish act of Edward IV. Some question might also

be made, whether the word " lately" was not intended

to limit this acceptation of English law. But in elfect this

enactment has made an epoch in Irish jurisprudence;

all statutes made in England prior to the eighteenth year

of Henry YII being held equally valid in that country

,

while none of later date have any operation , unless spe-

cially adopted by its parliament ; so that the law of the

two countries has begun to diverge from that time, and

after three centuries has been in several respects dif-

ferently modified.

But even these articles of Poyning's law are less mo-

mentous than one by which it is peculiarly known. It is

enacted that no parliament shall in future be holden in

Ireland , till the king's lieutenant shall certify to the

king under the great seal the causes and considerations,

and all such acts as it seems to them ought to be passed

thereon , and such be affirmed by the king and his coun-

cil, and his license to hold a parliament be obtained.

Any parliament holden contrary to this form and provi-

sion should be deemed void. Thus by securing the ini-

tiative power to the p],nglish council , a bridle was placed

in the mouths of every Irish parliament. It is probable

also , that it was designed as a check on the lord depu-

ties , sometimes powerful Irish nobles , whom it w as

dangerous not to employ, but still more dangerous lo

trust. Whatever might be its motives , it proved in

course of lime the great means of preserving the subor-

dination of an island , which from the similarity of

constitution , and the high spirit of its inhabitants

,

was constantly panting for an independence whicli her
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more powerful neighbour neither desired , nor dared lo

concede.

'

No subjects of the crown in Ireland enjoyed such in-

fluence at this time as the earls of Rildare , whose posses-

sions lying chiefly within the pale , they did not affect an

ostensible independence , bui generally kept in their

hands the chief authority of government , though it was

the policy of the English court, in its state of weakness,

to balance them in some measure by the rival family of

Butler. But the self-confidence with which this exaltation

inspired the chief of the former house laid him open lo

the vengeance of Henry VIU; he affected, while lord

deputy, to be surrounded by Irish lords , to assume their

wild manners, and to intermarry his daughters with

their race. The counsellors of English birth or origin

dreaded this suspicious approximation to their hereditary

enemies; and Kildare, on their complaint, was com-

pelled lo obey his sovereign's order by repairing to Lon-

don, He was committed to the Tower ; on a premature

report that he had suffered death , his son , a young man
to whom he had delegated the administration , took up

arms under the rash impulse of resentment ; the primate

was murdered by his wild followers , but the citizens of

Dublin and the reinforcements sent from England sup-

pressed this hasty rebellion , and its leader was sent a

prisoner lo London. Five of his uncles, some of them

not concerned in the treason
,
perished with him on the

scaffold 5 his father had been more fortunate in a natural

death-, one sole surviving child of twelve years old, who
escaped lo Flanders, became afterwards the stock from

which the great family of the (ieraldines was restored ^

' Irish StaUUes, Davis, aBo. Lelaiid, ii. 102.

^ Leland.
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The chieftains of Ireland were justly attentive to the

stern and systematic despotism which hegan to charac-

terize the English government , displayed, as it thus was,

in the destruction of an ancient and loyal house. But

their intimidation produced contrary effects; they be-

came more ready to profess allegiance , and to put on

the exterior badges of submission \ but more jealous of

the crown in their hearts, more resolute to preserve their

independence , and to withstand any change of laws.

Thus in the latter years of Henry, after the northern

Irish had been beaten by an able deputy, lord Leonard

Grey , and the lordship of Ireland , the title hitherto

borne by the successors of Henry 11, had been raised by

set of parliament to the dignity of a kingdom ', the native

chiefs came in and submitted ; the earl of Desmond , al-

most as independent as any of the natives, attended

parliament , from which his ancestors had for some ages

claimed a dispensation •, several peerages were conferred,

some of them on the old Irish families ; fresh laws were

about the same time enacted to establish the English

dress and language , and to keep the colonist apart from

Irish intercourse''; and after a disuse of two hundred

' Irish Statutes, 33 H. YIIL c. i.

^ Irish Statutes, 28 H. VIII. c. i5. 28. The latter act prohibits

intermarriage or fostering with the Irisli ; which had indeed heen

previously restrained by other statutes. In one passed five years after-

wards, it is recited that " the king's English subjects, by reason that

they are inhabited in so little compass or circuit, and restrained by

statute to marry with the Irish nation, and therefore of necessity

must marry themselves together, so that in effect they all for the

most part must be allied together; and therefore it is enacted, that

consanguinity or affinity beyond the fourth degree shall be no cause

of challenge on a jury. " 33 H. VIII. c. 4. These laws were for many
years of little avail , so far at least as they were meant to extend beyond

the pale. Spenser's State of Ireland
, p. 38^ , et post.
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years, the aulhorily of government was nominally re-

cognized throughout Munster and Connaught ' . Yet we

find that these provinces were still in nearly the same

condition as before-, the king's judges did not administer

justice in them , the old Brehon usages continued to

prevail even in the territories of ihe new peers , though

their primogenitary succession was evidently incompa-

tible with Irish tanistry. A rebellion of two septs in Leins-

ter under Edward YI led to a more complete reduction of

their districts, called Leix and O'Fally, which in the

next reign were made shire-land , by the names of King's

and Queen's County^. But al the accession of Elizabeth

it was manifest that an arduous struggle would ensue

between law and liberty ^ the one too nearly allied to

cool-blooded oppression, the other to ferocious bar-

barism.

It may be presumed, as has lieen already said, from

the analogy of other countries , that Ireland , if left to

herself, would have settled in time under some one line

of kings , and assumed , like Scotland , much of the feudal

character, the best transitional state of a monarchy from

rudeness and anarchy to civilization. And if the right of

female succession had been established, it might possi-

bly have been united to the English crown on a juster

footing , and with far less of oppression or bloodshed than

actually took place. But it was too late to dream of what

' I,eland , il. 178. 18 j.

' Id. iSg. 211. 3 and ,{ P. and M. c. i and ?.. Meath had been

divided into two shires, by separating the western part. 34 H. VIII.

c. I. " Forasmuch as the shire of Methe is great and large in circuit,

and the west part thereof laid about or beset with divers of the king's

rebels. " Baron Finglas says, " Half Meath has not obeyed the king's

laws these one hundred years or more. " Breviate of Ireland, apud

Harris, p. 85.
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might have heen •, in the middle of the sixteenth century

Ireland could have no reasonable prospect of independ-

ence 5 nor Could that independence have heen any other

than the most savage liberty, perhaps another denomi-

nation of servitude . It was doubtless for the interest of

that people to seek the English constitution , which , at

least in theory, was entirely accorded to their country
,

and to press with spontaneous homage round the throne

of Elizabeth. But this was not the interest of their am-

bitious chieftains , whether of Irish or English descent

,

of a Slanes O'iSeil , an earl of Tyrone , an earl of Des-

mond. Their influence was irresistible among a nation

ardently sensible to the attachments of clanship, averse

to innovation , and accustomed to dread and hate a go-

vernment that was chiefly known by its severities. But

the unhappy alienation of Ireland from its allegiance in

part of the cpieen's reign would probably not have been

so Complete , or at least led to such permanent mischiefs

,

if the ancient national animosities had not been exaspe-

rated by the still more invincible prejudices of religion.

Henry ^ ITI had no sooner prevailed on the lords and

commons of England to renounce their spiritual obe-

dience to the Roman see , and to acknowledge his own

supremacy, than as a natural consequence he proceeded

to establish it in Ireland. In the former instance , many of

his subjects, and even his clergy, Avere secretly attached

to the principles of the reformation , as many others were

jealous of ecclesiastical wealth, or eager to possess it.

But in Ireland the reformers had made no progress; it

had been among the eff^"ectsof the pernicious separation of

the two races , that the Irish priests had little intercourse

with their bishops , who were nominated by the king

,

so that their synods arc commonly recited to have been
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holden inter Anglicos ; the bishops themselves were

sometimes intruded by violence, more often dispossessed

by it-, a total ignorance and neglect prevailed in the

church, and it is even found impossible to recover the

succession of names in some see '
. In a nation so ill pre-

disposed , it was difficult to bring about a compliance

with the king's demand of abjuring their religion; igno-

rant, but not indifferent, the clergy, with Cromer the

primate at their head , and most of the lords and com-

mons, in a parliament held at Dublin in i536, resisted

the act of supremacy; which was nevertheless ultimately

carried by the force of government. Its enemies conti-

nued to withstand the new schemes of reformation , more

especially in the next reign , when they went altogether

to subvert the ancient faith. As it appeared dangerous to

summon a parliament, the English liturgy was ordered

by a royal proclamation •, but Dowdall , the new primate
,

as stubborn an adherent of the Romish church as his

predecessor, with most of the other bishops and clergy
,

refused obedience , and the reformation was never le-

gally established in the short reign of Edward. His eldest

sister's accession reversed of course what had been done,

and restored tranquillity in ecclesiastical matters; for

the protestants were too few to be worth persecution

,

nor were even those molested who fled to Ireland from

the fires of Smithfield.

Another scene of revolution ensued in a very few

years. Elizabeth having fixed the protestant church on a

stable basis in England , sent over the earl of Sussex to

hold an Irish parliament in i56o. The disposition of such

an assembly might be presumed hostile to the projected

' Lelancl, ii. i58.
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reformations ^ but contrary to what had occurred on this

side of the channel , though the peers were almost uni-

formly for the old religion, a large majority of the hi-

shops are said to have veered round with the times , and

supported , at least hy conformity and acquiescence , the

creed of the English court. In the house of commons

pains had been taken to secure a majority 5 ten only out

of twenty counties, which had at that time been formed

,

received the writ of summons; and the number of seventy-

six representatives of the Anglo-Irish people was made

up by the towns, many of them under the influence of

the crown, some perhaps containing a mixture of protest-

ant population. The English laws of supremacy and uni-

formity were enacted in nearly the same words ; and thus

the common prayer was at once set up instead of the

mass , hut with a singular reservation , that in those parts

of the country where the minister had no knowledge of

the English language, he might read the service in La-

tin. All subjects were bound to attend the public worship

of the church , and every other was interdicted. '

There were doubtless three arguments in favour of

this compulsory establishment of the protestant church
,

which must have appeared so conclusive to Elizabeth and

her council , that no one in that age could have disputed

them wilhout incurring, among other hazards, that of

being accounted a lover of unreasonable paradoxes. The

first was, that the protestant religion being true , it was

the queeji's duty to take care that her subjects should

follow no other; the second, that being an absolute mo-
narch , or something like it , and a very wise princess

,

she had a better right to order what doctrine they should

' I.flaiid, 12 \. liLsli Slalnle.s, 2 Eliz.
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believe , than they could have to choose for themselves •,

the third , that Ireland being as a handmaid , and a con-

quered country , must wait , in all important matters

,

on the pleasure of the greater island, and be accom-

modated to its revolutions. And as it was natural that the

queen and her advisers should not reject maxims which

all the rest of the world entertained , merely because they

were advantageous to themselves , we need not perhaps

be very acrimonious in censuring the laws whereon the

church of Ireland is founded. But it is still equally true

that they involve a principle essentially unjust , and that

they have enormously aggravated, both in the age of

Elizabeth and long afterwards, the calamities and the

disaffection of Ireland. An ecclesiastical establishment,

that is , the endowment and privileges of a particular re-

ligious society , can have no advantages , relatively at

least to the community where it exists , but its tendency

to promote in that community good order and virtue , re-

ligious knowledge and edification. But to accomplish this

end in any satisfactory manner, it must be their church
,

and not that merely of the government ; it should exist

for the people, and in the people, and with the people.

This indeed is so manifest, that the government of Eliza-

beth never contemplated the separation of a great ma-

jority as licensed dissidents from the ordinance? esta-

blished for their instruction. It was undoubtedly pre-

sumed , as it was in England , that the church and com-

monwealth , according to Hooker's language , were to be

two denominations of the same society •, and that every

man in Ireland who appertained to the one ought to em-

brace , and in due season would embrace, the commu-

nion of the other. There might be ignorance, there might

lie obstinacy, there might be feebleness of conscience
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for a time 5 and perhaps some connivance would be shown

to these; but that the prejudices of a majority should

ultimately prevail so as to determine the national faith ,

that it should even obtain a le^timate indulgence for its

own mode of worship , was abominable before God , and

incompatible with the sovereign authority.

This sort of reasoning , half bigotry, half despotism
,

was nowhere so preposterously displayed as in Ireland.

The numerical majority is not always to be ascertained

with certainty, and some regard may fairly, or rather ne-

cessarily, be had to rank , td knowledge , to concentra-

tion. But in that island, the disciples of the reformation

were in the most Inconsiderable proportion among the

Anglo-Irish colony, as well as among the natives ; their

church was a government without subjects, a college of

shepherds without sheep. I am persuaded that this was

not intended nor expected to be a permanent condition •,

but such were the difficulties which the state of that

unhappy nation presented , or such the negligence of its

rulers, that scarce any pains were taken in the age of

Elizabeth , nor indeed in subsequent ages , to win the

people's conviction , or to eradicate their superstitions
,

except by penal statutes and the sword. The Irish lan-

guage was universally spoken without the pale ^ it had

even made great progress within it-, the clergy were prin-

cipally of that nation •, yet no translation of the scrip-

tures , the chief means through which the reformation

had been effected in England and Germany, nor even of

the regular liturgy, was made into that tongue ; nor was

it possible
,
perhaps , that any popular instruction should

be carried far in Elizabeth's reign , cither by public au-

thority, or by the ministrations of the reformed clergy.

Yet neither among the Welsh , nor the Scots Highlanders

,
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though Celtic trihes, and not much better in civility

of life at that time than the Irish, was the ancient reli-

gion long able to withstand the sedulous preachers of re-

formation.

It is evident from the history of Elizabeth's reign , that

the forcible dispossession of the catholic clergy, and

their consequent activity in deluding a people too open

at all times to their counsels , aggravated the rebellious

spirit of the Irish , and rendered their obedience to the

law more unattainable. But even independently of this

motive , the Desmonds and Tyrones would have tried
,

as they did , the chances of insurrection , rather than

abdicate their unlicensed , but ancient chieftainship. It

must be admitted , that if they were faithless in promises

of loyalty, the crown's representatives in Ireland set no

good example •, and when they saw the spoliations of pro-

perty by violence or pretext of law , the sudden execu-

tions on alleged treasons , the breaches of treaty, some-

times even the assassinations , by which a despotic policy

went onward in its work of subjugation , they did but

play the usual game of barbarians in opposing craft and

perfidy, rather more gross perhaps and notorious, to

the same engines of a dissembling government '. Yet if

' Leland gives several instances of breach of faith in the govern-

raont. A httle tract, called a Brief Declaration of the Government of

Ireland, written by captain Lee in i594, and published in Desiderata

Curiosa HIbernica, vol. i. censures the two last deputies (Grey and

Fitzwilliams) for their ill usage of the Irish, and unfolds the despotic

character of the English government. " The cause they (the lords of

the north) have to stand upon those terms, and to seek for better

assurance, is the harsh practices used against others, by those vyho

have been placed in authority to protect men for your majesty's

service, which they have greatly abused In this sort. They have

drawn unto them by protection three or four hundred of the country
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we can pul any trust in our own testimonies , the great

Irish families were hy mismanagement and dissension

the curse of their vassals. Sir Henry Sidney represents

to the queen, in iSGy, the wretched condition of the

southern and western counties in the vast territories of

the earls of Ormond , Desmond , and Clanricarde '
.
" An

unmeasurable tract," he says, "is now waste and

uninhabited , which of late years was well tilled and pas-

tured. " " A more pleasant nor a more desolate land I

never saw than from Youghall to Limerick'*. " " So far

hath that policy, or rather lack of policy in keeping dis-

sension among them prevailed , as now albeit all that are

alive would become honest and live in quiet
,
yet are

there not left alive in those two provinces the twentieth

person necessary to inhabit the same ^. Yet this was but

people, under colour to do yonr majesty service, and brought them

to a place of meeting, where your garrison soldiers were appointed

to be, who have there most dishonourably put them all to the sword;

and this hath been by the consent and practice of the lord deputy for

the time being. If this be a good course to draw those savage people

to the state to do your majesty service, and not rather to enforce

them to stand on their guard, I leave to your m.ijesty. " P. 90. He
goes on to enumerate more cases of hardship and tyranny; many

being arraigned and convicted of treason on slight evidence; many
assaulted and killed by the sheriffs on commissions of rebellion

;

others imprisoned and kept in irons; among others, a ycjuth, the

lieir of a great estate. He certainly praises Tyrone more than, from

subsequent events, we should think just, which may be thougkt to

throw some suspicion on his own loyalty; yet he seems to have been

a protestant, and, in iSg/l, the views of Tyrone were ambiguous, so

that captain Lee may have been deceived.

' Sidney Papers, i. 20.

" Id. 24.

' Id. 29. Spenser descants on the lav\'less violence of the superior

Irish, and imputes, I believe with much justice, a great part of their

crimes to his own brethren , if they might claim so proud a title, the
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the first scene of calamity. After the rebellion of the last

carl of Desmond , the counties of Cork and Kerry, his

ample patrimony , were so wasted by war and military

executions , and famine and pestilence , that according to

a contemporary writer who expresses the truth with hy-

perbolical energy, " the land itself, which before those

wars was populous , well inhabited , and rich in all the

good blessings of God , being plenteous of corn , full of

cattle, well stored with fruit, and sundry other good

commodities , is now become waste and barren
,
yielding

no fruits, the pastures no callle , the fields no corn , the

air no birds , the seas , though full of fish
,
yet to them

yielding nothing. Finally, every way the curse of God
was so great , and the land so barren both of man and

beast , that whosoever did travel from the one end unto

the other of all Munsler, even from Waterford to the

head of Limerick , which is about six-score miles , he

should not meet any man , woman , or child , saving in

towns and cities •, nor yet see any beast but the very

wolves, the foxes, and other like ravening beasts '."

The severity of sir Arthur Grey, at this time deputy, was

such , that Elizabeth was assured he had left little for her

to reign over, but ashes and carcasses j and though not

by any means of too indulgent a nature , she was induced

to recall him ^. His successor , sir John Perrott , who held

bards : " whomsoever they find to he most licentious of hfe, most

bold and lawless in his doings, most dangerous and desperate in all'

parts of disobedience and rebellious disposition , him they set up and

glorify in their rhymes, him they praise to the people, and to young

men make an example to follow. " P. 394-

' Holingshed, 460.

^ Leland, 287. Spenser's Account of Ireland, p. 43o (vol. viii. of

Todd's edition , 1 8o5 ). Grey is the Arthegal of the Faery Queen , the

representative of the virtue of justice in that allegory, attended by
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the viceroyalty only from i584 to i58^, was distinguished

for a sense of humanity and justice, together with an

active zeal for the enforcement of law. Sheriffs were now
appointed for the five counties into which Connaught

had some years before heen parcelled 5 and even for

Ulster , all of which , except Antrim and Down , had

hitherto been undivided , as well as ungoverned '
. Yet

even this apparently wholesome innovation aggravated

at first the servitude of the uatives , whom the new she-

riffs were prone to oppress '. Perrott, the best of Irish

governors , soon fell a sacrifice to a court intrigue and

the queen's jealousy, and the remainder of her reign was

occupied with almost unceasing revolts of the earl of

Tyrone , head of the great sept of O'Neil in Ulster, insti-

gated by Rome and Spain , and endangering , far more

than any preceding rebellion , her sovereignty over Ire-

land.

The old English of the pale were little more disposed

Talus with his iron flail, which indeed was unsparingly employed to

crush rebellion. Grey's severity was signalized in putting to death

seven hundred Spaniards who had surrendered at discretion in the

fort of Smerwick. Though this might be justified by the strict laws of

war, Philip not being a declared enemy, it was one of those extremi-

ties which justly revolt the common feelings of mankind. The queen

is said to have been much displeased at it. Leiand , 283. Spenser

undertakes the defence of his patron Grey. State of Ireland, p. 434-

' Leiand, 247. 293. An act had passed, 11 Eliz. c. 9, for dividing

the whole island into shire ground , appointing sheriffs
,
justices of

the peace, etc.; which however was not comple;ed.

^ Leiand , 3o5. Their conduct provoked an insurrection both in

Connaught and Ulster. Spenser, who shows always a hias towards

the most rigorous policy , does injustice to Perrott. " He did tread

down and disgrace all the English, and set up and countenance the

Irish all that he could." P. 437- This has in all ages been the lan-

guage, when they have been placed on an equality, or any thing ap-

proaching to an equality with their fellow subjects.
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to embrace the reformed religion , or to acknowledge the

despotic principles of a Tudor adminislralion , than the

Irish themselves; and though they did not join in the

rebellions of those they so much hated , the queen's de-

puties had sometimes to encounter a more legal resist-

ance. A new race of colonists had begun to appear in

their train , eager for possessions , and for the rewards of

the crown , contemptuous of the natives , whether abori-

ginal or of English descent , and in consequence the ob-

jects of their aversion or jealousy '. Hence in a parlia-

ment summoned by sir Henry Sidney in 1669, the first

after that which had reluctantly established the protestant

church, a strong counlry party, as it may be termed,

was formed in opposition to the crown. They complain-

ed, with much justice, of the management by which ir-

regular returns of members had been made ; some from

towns not incorporated , and which never possessed the

elective right •, some self-chosen sheriffs and magistrates-,

some mere English strangers , returned for places which

they had never seen. The judges, on reference to their

opinion , declared the elections illegal in the two former

cases : but confirmed the non-resident biu^gesses , which

still left a majority for the court.

The Irish patriots , after this preliminary discussion
,

opposed a new tax upon wdnes , and a bill for the sus-

pension ofPoyning's law. Hooker, an Englishman , chosen

for Athenry, to whose account we are chiefly indebted

for our knowledge of these proceedings, sustained the

former in that high tone of a prerogative lawyer which

always best pleased his mistress. '' Her majesty, " he said

,

" of her own royal authority might and may establish the

Leland, 348.

IV. i5
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same without any of your consents , as she hath already

done the like in England •, saving of her courtesy it

pleaseth her to have it pass with your own consents by

order of law, that she might thereby have the better

trial and assurance of your dutifulness and good-will

towards her. " This language from a stranger, unusual

among a people proud of their birthright in the common
constitution , and little accustomed even to legitimate

obedience , raised such a flame , that the house was ad-

journed, and it was necessary to protect the utterer of

such doctrines by a guard. The duty on wines, laid aside

for the time , was carried in a subsequent session the

same year ; and several other statutes were enacted

,

which , as they did not affect the pale , may possibly have

encountered no opposition. A part of Ulster, forfeited by

Slanes O'Neil , a rebel almost as formidable in the first

years of this reign as his kinsman Tyrone was near its

conclusion , was vested in the crown 5 and some provi-

sions were made for the reduction of the whole island

into shires. Connaught^ in consequence , which had pas-

sed for one county, was divided into five.
'

In sir Henry Sidney's second government , which be-

gan in 1 576, the pale was excited to a more strenuous

resistance, by an attempt to subvert their liberties. It

had long been usual to obtain a sum of money for the

maintenance of the household and of the troops , by an

assessment settled between the council and principal in-

habitants of each district. This, it was contended by the

government , was instead of the contribution of victuals

which the queen , by her prerogative of purveyance

,

might claim at a fixed rate , much lower than the current

' Holingshed's Chronicles of Ireland , 342- This part is written by

Hooker himself. Leland, 240. Irish Statutes, n Ehz.
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price ' . It was maintained on the other side to he a vo-

luntary henevolence. Sidney now devised a plan to change

it for a cess or permanent composition for every plough-

land , without regard to those which claimed exemption

from the hurthen of purveyance , and imposed this new

tax by order of council , as sufficiently warrantable by

the royal prerogative. The land-owners of the pale re-

monstrated against such a violation of their franchises
,

and were met by the usual arguments. They appealed to

the text of the laws; the deputy replied by precedents

against law. " Her majesty's prerogative ,
" he said ,

" is

not limited by Magna Charta , nor found in Littleton's

Tenures , nor written in the books of Assizes , but re-

gistered in the remembrances of her majesty's exchequer,

and remains in the rolls of records of the Tower '^. " It

was proved , according to him , by the most ancient and

credible records in the realm , that such charges had

been imposed from time to time , sometimes by the name

of cess , sometimes by other names , and more often by

the governor and council , and such of the nobility as

came on summons , than by parliament. These irregu-

larities did not satisfy the gentry of the pale, who refused

compliance with the demand , and still alleged that it was

contrary both to reason and law to impose any charge

upon them without parliament or grand council. A de-

putation was sent to England in the name of all the sub-

jects of the English pale. Sidney was not backward in re-

presenting their behaviour as the effect of disaffection
;

nor was Elizabeth likely to recede where both her au-

thority and her revenue were apparently concerned. But

after some demonstrations of resentment in committing

Sidney Papers, i. i53.

' Id. 179.
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the delegates to tfie Tower, she took alarm at lire cfe-

mours of their countrymen, and aware that the ki|ig of

Spain was ready to throw troops into Ireland, desisted

with that prudence which always kept her passion in com-

mand , accepting a voluntary composition for seven years

in the accustomed manner. '

James I. ascended the throne with as great advantages

in Ireland as in his other kingdoms. That island was

already pacified hy the suhmission of Tyrone , and all

was prepared for a final establishment of the English

power upon the basis of equal laws and civilized customs;

a reformation which in some respects the king was not ill

fitted to introduce. His reign is perhaps on the whole the

most important in the constitutional history of Ireland,

and that from which the present scheme of society in that

country is chiefly to be deduced.

I . The laws of supremacy and uniformity, copied from

' Sidney Papers, 84- <i7> etc. to 236. Hoiingslied , 389. Leland,

afir. Sidney was mucli disappointed at the queen's want of firmness;

but it is plain by the correspondence that Walsingham also thought

he had gone too far. P. 192. The sum required seems to have been

reasonable, about 2000I. a year from the five shires of the pale; and

if they had not been stubborn , he thought all Munster also, except

the Desmond territories , would have submitted to the payment.

( P. i83.) " I have great cause," he writes, " to mistrust the fidelity

of the greatest number of the people of this county's birth of all de-

grees; they be papists, as I may well term them, body and soul.

For not only in matter of religion they be Romish, but for govern-

ment they will change, to be under a prince of their own supersti-

tion. Since your highness' reign the papists never showed such bold-

ness as now they do." P. 184. This however hardly tallies with what

he says afterwards, p. 208 : " I do believe for far the greatest number

of the inhabitants of the English pale her highness hath as true and

faithful subjects as any she hath subject to the crown;" unless the

former passage refer chiefly to those without the pale , who in fact

were exclusively concerned in the rebellions of this reign.

•
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those of England , were incompatible with any exercise of

the Roman catholic worship , or with the admission of

any members of that church into civil trust. It appears

indeed that they were by no means strictly executed

during the queen's reign •, yet the priests were of course

excluded , so far as the English authority prevailed

,

from their churches and benefices ; tlie former were

chiefly ruined 5 the latter fell to protestant strangers , or

to conforming ministers of native birth , dissolute and

ignorant , as careless to teach as the people were pre-

determined not to listen '. The priests, many of them en-

' " The church is now so spoiled," says sir Henry Sidney in iSyfi
,

" as well by the ruin of the temples , as the dissipation and embezzling

of the patrimony, and most of all for want of sufficient ministers , as

so deformed and overthrown a church there is not, I am sure, in

any region where Christ is professed." Sidney Papers, i. 109. In the

diocese of Meath , being the best inhabited country of all the realm

,

out of 224 parish churches, io5 were impropriate with only curates,

of whom but eighteen could speak English, the rest being Irish

rogues, who used to be papists; fifty-two other churches had vicars,

and fifty-two more were in better state than the rest, yet far from

well. Id. 112. Spenser gives a bad character of the protestant clergy,

p. 412.

An act was passed 12 Eliz. c. i , for erecting free schools in every

diocese, under English masters; the ordinary paying one-third of the

salary, and the clergy the rest. This , however, must have been nearly

impracticable. Another act, i3 Eliz. c. 4. enables the archbishop of

Armagh to grant leases of his lands out of the pale for a hundred years

without assent of the dean and chapter , to persons of English birth
,

" or of the English and civil nation, born in this realm of Ireland,"

at the rent of 4d. an acre. It recites the chapter to be " except a very

few of them, both by nation, education , and custom, Irish, Irishly

affectioned, and small hopes of their conformities or assent unto any

such devices as would tend to the placing of any such number of civil

people there, to the disadvantage or bridling of the Irish." In these

northern parts the English and protestant interests had so little in-

fluence, that the pope conferred three bishoprics, Derry, Clogher
,
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gaged in a conspiracy with the court of Spain against the

queen and her successor, and all deeming themselves un-

justly and sacrilegiously despoiled , kept up the spirit of

disaffection , or at least of resistance to religious inno-

vation , throughout the kingdom'. The accession of

James seemed a sort of signal for casting off the yoke of

heresy ; in Cork , Waterford , and other cities , the peo-

and Raphoe, throughout the reign of Elizabeth. Davis, 254 Leland,

ii. 248. What is more remarkable is, that two of these prelates were

summoned to parliament in i585, id. agS ; the first in which some

Irish were returned among the commons.

The reputation of the protestant church continued to be little

be'ter in the reign of Charles I , though its revenues were much im-

proved. Strafford gives the clergy a very bad character in writing to

laud. Vol. i. 187. And Burnet's Life of Bedell, transcribed chiefly

from a contemporary memoir, gives a detailed account of that bishop's

diocese (Kilmore) , which will take off any surprise that might be

felt at the slow progress of the reformation. He had about fifteen

protestant clergy, but all English , unable to speak the tongue of the

people, or to perform any divine offices or converse with them,

" which is no small cause of the continuance of the people in popery

still." P. 47. The bishop observed, says his biographer, "with much

regret, that the English had all along neglected the Irish as a nation

not only conquered but undisciplinable ; and that the clergy had

scarce considered them as a part of their charge; but had left them

wholly into the hands of their own priests , without taking any other

care of them but the making them pay their tithes. And indeed their

priests were a strange sort of people, that knew generally nothing

but the reading their offices, which were not so much as understood

by many of them; and they taught the people nothing but the saying

their paters and aves in Latin." P. 114. Bedell took the pains to learn

himself the Irish language, and though he could not speak it, com-

posed the first grammar ever made of it ; had the common prayer read

every Sunday in Irish, circulated catechisms , engaged the clergy to

set up schools , and even undertook a translation of the Old Testa-

ment, which he would have published but for the opposition of Laud

and Strafford. P. 121.

' Leland ,4'^-
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pie , not without consent of the magistrates , rose to restore

the catholic worship ; they seized the churches , ejected

the ministers , marched in public processions , and shut

their gates against the lord deputy. He soon reduced

them to obedience ; but almost the whole nation was of

the same faith, and disposed to struggle for a public

toleration. This was beyond every question their natural

right 5 and as certainly was it the best policy of England

to have granted it •, but the king-craft and the priest-craft

of the day taught other lessons. Priests were ordered by

proclamation to quit the realm ^ the magistrates and chief

citizens of Dublin were committed to prison for refusing

to frequent the protestant church. The gentry of the

pale remonstrated at the court of Westminster; and

though their delegates atoned for their self-devoted cou-

rage by imprisonment, the secret menace of expostulation

seems to have produced , as usual , some effect , in a di-

rection to the lord deputy that he should endeavour to

conciliate the recusants by instructions. These penalties

of recusancy, from whatever cause , were very little en-

forced •, but the catholics murmured at the oath of supre-

macy, which shut them out from every distinction :

though here again the execution of the law was sometimes

mitigated, they justly thought themselves humiliated , and

the liberties of their country endangered , by standing

thus at the mercy of the crown. And it is plain that, even

within the pale , the compulsory statutes were at least far

better enforced than under the queen-, while in those

provinces within which the law now first began to have

its course the difference was still more acutely perceived.

'

' Leland, 414, etc. In a letter from six catholic lords of the pale to

the king in i6i3
,
published in Desiderata Curiosa Hibernica , i. i58,

they complain of the oath of supremacy, which, they say, had not
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1. The first care of the new administration was to

perfect the reduction of Ireland into a civilized kingdom.

Sheriffs were appointed throughout Ulster ^ the territo-

rial divisions of counties and haronies were extended to

the few districts that still wanted them ^ the judges of

assize went their circuits every where 5 the customs of

tanistry and gavel-kind were determined by the court of

king's bench to be void ; the Irish lords surrendered their

estates to the crown , and received them back by the Eng-

lish tenures of knight-service or socage •, an exact account

was taken of the lands each of these chieftains possessed

,

that he might be invested with none but those he occupied •,

while his tenants , exempted from those uncertain Irish

exactions , the source of their servitude and misery, were

obliged only to an annual quit-rent , and held their own

lands by a free tenure The king's writ was obeyed, at

least in profession , throughout Ireland •, after four cen-

turies of lawlessness and misgovernment , a golden period

was anticipated by the English courtiers ; nor can we

hesitate to recognize the influence of enlightened , and

sometimes of benevolent minds , in the scheme of govern-

ment now carried into effect'. But two unhappy maxims

been much imposed under the queen , but was now for the first time

enforced in the remote parts of the country , so that the most suffi-

cient gentry were excluded from magistracy, and meaner persons , if

conformable, put instead. It is said on the other side, that the laws

against recusants were very little enforced, from the difficulty of

getting juries to present them. Id. SSfl. Carte's Ormond , 33. But this

at least shows that there was some disposition to molest the catholics

on the part of the government ; and it is admitted , that they were

excluded fr'om offices, and even from practising at the bar, on ac-

count of the oath of supremacy. Id. 320 ; and compare the letter of

six catholic lords with the answer of lord deputy and council in the

same volume.

' Davis's Reports, ubi supra. Discovery of Causes, etc. 260. Carte's
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debased their motives, and discredited their policy, the

first , that none but the true religion , or the state's reli-

gion , could be suffered to exist in the eye of the law •, the

second , that no pretext could be too harsh or iniquitous

to exclude men of a different race or erroneous faith from

thfeir possessions.

3. The suppression of Slanes O'Neil's revolt in 1667

seems to have suggested the thought, or afforded the

means , of perfecting the conquest of Ireland by the same

methods that had been used to commence it , an extensive

plantation of English colonists. The law of forfeiture

came in very conveniently to further this great scheme

of policy. O'Neil was attainted in the parliament of 1569;

Life of Ormond , i. 14. Leland, 418. It had long been an object with

the English government to extinguish the Irish tenures and laws.

Some steps towards it were taken under Henry VIII ; but at that

time there was too great a repugnance among the chieftains. In

Elizabeth's instructions to the earl of Sussex on taking the govern-

ment in i56o, it is recommended that the Irish should surrender

their estates , and receive grants in tail male , but no greater estate.

Desiderata Curiosa Hibernica , i. i. This would have left a reversion

in the crown , which could not have been cut off, I believe, by suf-

fering a recovery. But as those who held by Irish tenure had proba-

bly no right to alienate their lands, they had little cause to complain.

An act in 1669, 12 Eliz. c. 4, reciting the greater part of the Irish to

have petitioned for leave to surrender their lands , authorizes the

deputy by advice of the privy-council to grant letters patent to the

Irish and degenerate English ,
yielding certain reservations to the

queen. Sidney mentions, in several of his letters, that the Irish were

ready to surrender their lands. Vol. i. 94. io5. i65.

The act 11 Jac. I. c. 5, repeals divers statutes that treat the Irish

as enemies , some of which have been mentioned above. It takes all

the king's subjects under his protection to live by the same law.

Some vestiges of the old distinctions remained in the statute-

book, and were eradicated in Strafford's parliament. 10 and 11.

Car. I. c. 6.



23/, THE CONSTITUTIONAL HISTORY OF ENGLAND.

the territories which acknowledged him as chieftain

,

comprising a large part of Down and Antrim , were vested

in the crown 5 and a natural son of sir Thomas Smith

,

secretary of state, who is said to have projected this

settlement , was sent with a body of English to take pos-

session of the lands thus presumed in law to be vacant.

This expedition , however, failed of success •, the native

occupants not acquiescing in this doctrine of our lawyers '.

But fresh adventurers settled in different parts of Ire-

land •, and particularly after the earl of Desmond's re-

bellion in 1 583 , whose forfeiture was reckoned at

5^4,638 Irish acres , though it seems probable that this

is more than double the actual confiscation ^. These lands

in the counties of Cork and Kerry, left almost desolate

by the oppression of the Geraldines themselves , and the

far greater cruelty of the government in subduing them
,

were parcelled out among English undertakers at low-

rents , bul on condition of planting eighty-six families on

an estate of 12,000 acres ^ and in like proportion for

smaller possessions. None of the native Irish were to be

admitted as tenants •, but neither this nor the other con-

ditions were strictly observed by the undertakers , and

the colony suffered alike by their rapacity and their neg-

lect ^ The oldest of the second race of English families

in Ireland are found among the descendants of these

Munster colonies. We find among them also some dis-

tinguished names , that have left no memorial in their

posterity 5 sir Walter Raleigh , who here laid the founda-

' Leland , 254-

' See a note in Lelancl , ii. 3o2. Tlie truth seems to be , that in this

,

as in other Irish forfeitures, a large part was restored to the tenants

• of the attainted parties.

^ Leland, ii. 3oi.



CHAP. XVIII. — IRELAND. 235

tion of his transitory success, and one not less in glory,

and hardly less in misfortune , Edmund Spenser. In a

country house once helonging to the Desmonds , on the

hanks of the Mulla , near Doneraille , the three first

books of the Faery Queen were written ; and here too

the poet awoke to the sad realities of life , and has left

us , in his Account of the State of Ireland , the most full

and authentic document that illustrates its condition.

This treatise ahounds with judicious observations ; but

we regret the disposition to recommend an extreme se-

verity in dealing with the native Irish, which ill becomes

the sweetness of his muse.

The two great native chieftains of the north , the earls

of Tyrone and Tyrconnel , a few years after the king's

accession , engaged , or were charged with having engaged

,

in some new conspiracy, and flying from justice , were at-

tainted of treason. Five hundred thousand acres in Ulster

were thus forfeited to the crown ; and on this was laid the

foundation of that great colony, which has rendered that

province , from being the seat of the wildest natives , the

most flourishing , the most protestant , and the most en-

lightened part of Ireland. This plantation , though pro-

jected no doubt by the king and by lord Bacon, was

chiefly carried into effect by the lord deputy, sir Arthur

Chichester, a man of great capacity, judgment , and pru-

dence. He caused surveys to be taken of the several

counties , fixed upon proper places for building castles

or founding towns , and advised that the lands should be

assigned
,
partly to English or Scots undertakers

,
partly

to servitors of the crown, as they were called, men who

had possessed civil or military offices in Ireland
,
partly

to the old Irish , even some of those who had been con-
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cerned in Tyrone's rebellion. These and their tenants

were exempted from the oath of supremacy imposed on

the new planters. From a sense of the error committed in

the queen's time by granting vast tracts to single per-

sons, the lands were distributed in three classes, of aooo,

i5oo , and looo English acres ; and in every county one-

half of the assignments was to the smallest , the rest to the

other two classes. Those who received aooo acres were

bound within four years to build a castle and bawn , or

strong court-yard 5 the second class within two years to

build a stone or brick house with a bawn ; the third class

a bawn only. The first were to plant on their lands within

three years forty-eight able men , eighteen years old or

upwards , born in England or the inland parts of Scotland
^

the others to do the same in proportion to their estates.

All the grantees were to reside within five years , in person

or by approved agents , and to keep sufficient store of

arms ; they were not to alienate their lands without the

king's license , nor to let them for less than twenty-one

years ; their tenants were to live in houses built in the

English manner, and not dispersed , but in villages. The
natives held their lands by the same conditions , except

that of building fortified houses •, but they were bound to

take no Irish exactions from their tenants , nor to suffer

the practice of wandering wilh their cattle from place to

place. In this manner were these escheated lands of Ulster

divided among a hundred and four English and Scots un-

dertakers , fifty-six servitors , and two hundred and eighty-

six natives. All lands which through the late anarchy and

change of religion had been lost to the church were res-

tored , and some further provision was made for the bene-

ficed clergy. Chichester, as was just, received an allot-
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ment in a far ampler measure than ihe common servants

of the crown. '

This noble design was not altogether completed accord-

ing to the platform. The native Irish , to whom some re-

gard was shown by these regulations, were less equitably

dealt with by the colonists , and by those other adventu-

rers whom England continually sent forth to enrich them-
selves and maintain her sovereignty. Pretexts were sought

to establisli the crown's title over the possessions of the

Irish
^ they were assailed through a law which they had

but just adopted, and of which they knew nothing, by
the claims of a litigious and encroaching prerogative

,

against which no prescription could avail , nor any plea

of fairness and equity obtain favour in the sight of Eng-
lish-born judges. Thus, in the Ring and Queen's coun-

ties
, and in those of Leilrim , Longford , and Westmeath,

385,000 acres were adjudged to the crown, and 66,000
in that of Wicklow. The greater part was indeed re-

granted to the native owners on a permanent tenure , and

some apology might be found for this harsh act of power
in the means it gave of civilizing those central regions

,

always the shelter of rebels and robbers
;
yet this did not

take off the sense of forcible spoliation , which every fo-

reign tyranny renders so intolerable. Surrenders were

extorted by menaces^ juries refusing to find the crown's

title were fined by the council; many were dispossessed

without any compensation , and sometimes by gross perr

jury, sometimes by barbarous cruelty. It is said that in

the county of Longford the Irish had scarcely one-third

' Carte's Life of Ormond , i. i5. Leland , 429- Farmer's Chronicle

of sir Arthur Chichester's government in Desiderata Curiosa Hiber-

nica, i. 32 ; an important and interesting narrative ; also vol. ii. of the

same collection, 87. Bacon's Works, i. 657.
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of their former possessions assigned to them , out of three-

fourths which had been intended by the king. Those who
had been most faithful , those even who had conformed to

the protestant church, were little better treated than the

rest. Hence , though in many new plantations great signs

of improvement were perceptible, though trade and tillage

increased , and towns were built , a secret rankling for

those injuries was at the heart of Ireland-, and in these

two leading grievances , the penal laws against recusants
,

and the inquisition into defective titles , we trace , beyond

a shadow of doubt, the primary source of the rebellion

in i64i- '

4. Before the reign of James, Ireland had been re-

garded either as a conquered country , or as a mere co-

lony of English, according to the persons or the provinces

which were in question. The whole island now took a

common character, that of a subordinate kingdom, in-

separable from the English crown , and dependent also

,

at least as was taken for granted by our lawyers , on the

' Leland, 437- 46f)- Carte's Ormond, 22. Desiderata Curiosa Hi-

bernica, 238. 243. 878, et alibi, ii. 3y , et post. lu another treatise

published in this collection , entitled a Discourse on the State of

Ireland, i6i4,an approaching rebellion is remarkably predicted.

"The next rebellion, whensoever it shall happen, doth threaten more

danger to the state than any that hath preceded; and my reasons are

these : i. They have the same bodies they ever had , and therein they

liave and had advantage over us. 2. From their infancies they have

been and are exercised in the use of arms. 3. The realm, by reason

of long peace , vras never so full of youth as at this present. 4- That

they are better soldiers than heretofore , their continual employments

in the wars abroad assure us; and they do conceive that their men

are better than ours. 5. That they are more politic, and able to

manage rebellion with more judgment and dexterity than their elders,

their experience and education are sufficient. 6. They will give the

first blow, which is very advantageous to them that will give it.
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English legislature ; but governed after the model of our
constitution , by nearly the same laws , and claiming en-
tirely the same liberties. It was a natural consequence

,

that an Irish parliament should represent, or affect to

represent, every part of the kingdom. None of Irish

blood had ever sat , either lords or commoners , till near

the end of Henry \ Ill's reign. The representation of the

twelve counties , into which Munster and part of Leinster

were divided
, and of a few towns , which existed in the

reign of Edward III, if not later, was reduced by the

defection of so many English families to the limits of the

four shires of the pale '
. The old counties , when they

returned to their allegiance under Henry YIII , and those

afterwards formed by Mary and Elizabeth , increased the

number of the commons; though in that of 1567, ^^ ^^^^

been mentioned , the writs for some of them were arbi-

trarily withheld. The two queens did not neglect to create

new boroughs , in order to balance the more independent

representatives of the old Anglo-Irish families by the

7. The quarrel for the which they rebel will be under the veil of re-

ligion and liberty, than which nothing is esteemed so precious in the

hearts of men. 8. And lastly, their union is such, as not only the old

English dispersed abroad in all parts of the realm , but the inhabi-

tants of the pale cities and towns , are as apt to take arms against us

,

which no precedent time hath ever seen, as the ancient Irish." Vol.

i. 432. *' I think that little doubt is to be made , but that the modern
English and Scotch would in an instant be massacred in their houses."

P. 438. This rebellion the author expected to be brought about by a

league with Spain and with aid from France.

' The famous parliament of Kilkenny, in 1867, is said to have

been very numerously attended. Leland , i. Sig. We find indeed an

act , 10 H. VII. c. aS , annulling what was done in a preceding par-

liament , for this reason, among others, that the writs had not been

sent to all the shires , but to four only. Yet it appears that the writs

would not have been obeyed in that age.
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English retainers of the court. Yet it is said, that in

seventeen counties out of thirty-two , into which Ireland

was finally parcelled , there was no town that returned

hurgesses to parliament before the reign of James I , and

the whole number in the rest was but about thirty ' . He
created at once forty new boroughs , or possibly rather

more-, for the number of the commons, in i6i3, appears

to have been 282 ^. It was several times afterwards aug-

mented , and reached its complement of 3oo in 1692 '^.

These grants of the elective franchise were made , not

indeed improvidently , but with very sinister intents to-

wards the freedom of parliament 5 two-thirds of an Irish

house of commons , as it stood in the eighteenth century,

being returned with the mere farce of election by wretch-

ed tenants of the aristocracy.

' Speech of sir John Davis (1612), on the parliamentary constitu-

tion of Ireland , in Appendix to Leland, vol. ii. p. 490. with the lat-

ter's observations on it. Carte's Orraond, i. 18. Lord Mountmorres's

Hist, of Irish Parliament.

" In the letter of the lords of the pale to king James above men-

tioned, they express their appiehension that the erecting so many

insignificant places to the rank of boroughs was with the view of

bringing on fresh penal laws in religion; " and so the general scope

and institution of parliament frustrated, they being ordained for the

assurance of the subjects not to be pressed with any new edicts or

laws , but such as should pass with their general consents and ap-

probations." P. 1 58. The king's mode of replying to this constitu-

tional language was characteristic. " What is it to you whether I make

many or few boroughs? My council may consider the fitness, if I

require it. But what if I had created 40 noblemen and 400 boroughs ?

The more the merrier , the fewer the better cheer. " Desid. Cur.

Hib. 3o8.

^ Mountraorres , i. 166. The whole number of peers in i634 was

122, and those present in parliament that year were 66. They had

the privilege not only of voting , but even protesting by proxy ; and

those who sent none were sometimes fined. Id. vol. i. 3 16.

1
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The province oi Connaujj;hl, wilh the adjoining county

of Clare, was still free from the intrusion of English co-

lonists. The Irish had complied, both under Elizaheth

and James, with the usual conditions of surrendering

their estates to the crown in order to receive them back

by a legal tenure. But as these grants , by some negli-

gence, had not been duly enrolled in Chancery, though

the proprietors had paid large fees for that security, the

council were not ashamed to suggest , or the king to

adopt , an iniquitous scheme of declaring the whole coun-

try forfeited , in order to form another plantation as ex-

tensive as that of Ulster, The remonstrances of those

whom such a project threatened put a present stop to it;

and Charles , on ascending the throne , found it better

to hear the proposals of his Irish subjects for a compo-

sition. After some time , it was agreed between the court

and the Irish agents in London , that the kingdom should

voluntarily contribute i'io,oool. in three years by equal

payments , in return for certain graces , as. they were

called, which the king was to bestow. These went to se-

cure the subject's title to his lands against the crown after

sixty years' possession , and gave the people of Connaught

leave to enrol their grants , relieving also the settlers in

Ulster or other places from the penalties they had in-

curred by similar neglect. The abuses of the council-

chamber in meddling with private causes , the oppression

of the court of wards, the encroachments of military au-

thority and excesses of the soldiers were restrained. A
free trade with the king's dominions or those of friendly

powers was admitted. The recusants were allowed to sue

for livery of their estates in the court of wards , and to

practise in courts of law, on taking an oath of mere alle-

giance instead of that of supremacy. Unlawful exactions

IV. 16
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and severities of the clergy were prohibited. These re-

formations of unquestionable and intolerable evils , as

beneficial as those contained nearly at the same moment
in the petition of right , would have saved Ireland long

ages of calamity, if they had been as faithfully completed

as they seemed to be graciously conceded. But Charles I

emulated, on this occasion , the most perfidious tyrants.

It had been promised by an article in these graces , that

a parliament should be held to confirm them. Writs of

summons were accordingly issued by the lord deputy;

but with no consideration ol that fundamental rule es-

tablished by Poyning's law, that no parliament should be

held in Ireland until the king's license be obtained. This

irregularity was of course discovered in England , and the

writs of summons declared to be void. It would have

been easy to remedy this mistake , if such it were , by

proceeding in the regular course with a royal license.

But this was withheld ; no parliament was called for a

considerable time; and when the three years had elapsed

during which the voluntary contribution had been pay-

able , the king threatened to straighten his graces , if it

were not renewed. '

He had now placed in the vice -royalty of Ireland

that star of exceeding brightness, but sinister influence
,

the willing and able instrument of despotic power, lord

Strafford. In his eyes the country he governed belonged

to the crown by right of conquest; neither the original

natives, nor even the descendants of the conquerors

themselves
,
possessing any privileges which could inter-

fere with lis sovereignty. He found two parties extremely

jealous of each other, yet each loth to recognize an abso-

' Carte's Ormoncl, i. 48. Leland, ii. 475, et post.
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lute prerogative , and thus in some measure having a

common cause. The protestants , not a little from bigo-

try, but far more from a persuasion that they held their

estates on the tenure of a rigid religious monopoly, could

not endure to hear of a toleration of popery , which
,

though originally demanded , was not even mentioned in

the king's graces , and disapproved the indulgence shown

by those graces to recusants , which is said to have been

followed by an impolitic ostentation of the Romish wor-

ship '. They objected to a renewal of the contribution
,

both as the price of this dangerous tolerance of recusancy,

and as debarring the protestant subjects of their consti-

tutional right to grant money only in parliament. Went-

' Lelaiid , ili. ij > ct post. A vehement protestation of the bishops

about this time, with Usher at their head, against any connivance at

popery, is a disgrace to their memory. It is to be met with in many
liooks. Strafford, however, was far from any real liberality of senti-

ment. His abstinence from religious persecution was intended to be

temporary as the motives whereon it was founded. " It will be ever

far forth of my heart to conceive that a conformity in religion is not

above all other things principally to be intended. For undoubtedly

till we be brought all under one form of divine service, the crown is

never safe on this side, etc. It were too much at once to distemper

them by bringing plantations upon them, and disturbing them in the

exercise of their religion, so long as it be without scandal; and so

indeed very inconsiderate, as I conceive, to move in this latter till

that former be fully settled , and by that means the protestant party

become by much the stronger, which in truth I do not yet conceive it

to be." Straff. Letters, ii. 3g. He says, however, and I believe truly
,

that no man had been touched for conscience sake since he was de-

puty. Id. 112. Every parish, as we find by Bedell's Life, "had its

priest and mass-house ; in some places mass was said in the churches
;

the Romish bishops exercised their jurisdiction, which was fully

obeyed; but "the priests were grossly ignorant and openly scandal-

ous, both for drunkenness and all sort of lewdness." P. 4i' 76.

More than ten to one in his diocese, the county of Cavan, were

recusants
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worth , however, insisted upon its payment for another

year , at the expiration of which a parliament was to he

called.
'

The king did not come without reluctance into this

last measure , hating as he did the very name of parlia-

ment ^ but the lord deputy confided in his own energy to

make it innoxious and serviceable. They conspired toge-

ther how to extort the most from Ireland , and concede

the least ^ Charles , in Irutli , showing a most selfish in-

difference to any thing but his own revenue, and a most

dishonourable unfaithfulness to his word'. The parlia-

ment met in i634, with a strong desire of insisting on

the confirmation of the graces they had already paid for
^

but Wentworth had so balanced the proteslant and recu-

sant parties, employed so skilfully the resources of fair

promises and intimidation , that he procured six subsidies

to be granted before a prorogation , without any mutual

concession from the crown ^ It had been agreed thai a

' Some at the council-board having intimated a donl)t of their au-

thority to bind the kingdom, "I was tlien put to my last refuge, which

was plainly to declare that there was no necessity which induced me to

take them to counsel in this business, for rather than fail in so ne-

cessary a duty to my master , T would undertake upon the peril of my
head to make the king's army able to subsist, and to provide for

itself amongst them without their help. " Strafford Letters, i. 98.

' Id.i. i85. Carte, fir.

^ The protestant , he wrote word , had a majority of eight in the

commons. He told them, " it was very indifferent to him what re-

solution the house might take , that there were two ends he had in

view, and one he would infallibly attain, — either a submission of

tlic people to his m.ijesty's just demands , or a just occasion of breach

,

and either would content the king; the first was undeniably and

evidently best for them.'' Id. 277, 278. In his speech to the two

houses, he said, " His majesty expects not to find you muttering, 01

to name it more truly, mutinying in corners. I am commanded to

carry a very watchful eye over these private and secret conventicles
,
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second session should be held for confirming the giaces^

but in this , as might be expected , the supplies having

been provided, the request of both houses that they

might receive the stipulated reward met with a cold re-

ception
i
and ultimately the most essential articles, those

establishing a sixty years' prescription against the crown
,

and securing the titles of proprietors in Clare and Con-

naught , as well as those which reheved the catholics in

the court of wards from the oath of supremacy, were laid

aside. Statutes, on the other hand, were borrowed from

England , especially that of uses , which cut off the me-

thods they had hitherto employed for evading the law's

severity. '

to punish the transgression with a heavy and severe hand; therefore

it behoves you to look to it." Id. 289. " Finally," he concludes,

" I wish you had a right judgment in all things
,
yet let me not prove

a Cassandra amongst you to speak truth and not be believed. How-

ever, speak truth I will, were I to become your enemy for it. Re-

member, therefore, that I tell you, you may easily make or mar this

parliament. If you proceed with respect, without laying clogs and

conditions upon the king, as wise men and good subjects ought to do,

you shall infallibly set up this parliament eminent to posterity, as the

very basis and foundation of the greatest happiness and prosperity

that ever befell this nation. But if you meet a great king with narrow

circumscribed hearts, if you will needs be wise and cautious above

the moon [sic], remember again that I tell you, you shall never be

able to cast your mists before the eyes of a discerning king; you shall

be found out, your sons shall wish they had been the children of

more believing parents; and in a time when you look not for it, when

it will be too late for you to help , the sad repentance of an unadvised

heart shall be yours, lasting honour shall be my master's.
"

These subsidies wei-e reckoned at near 4i»oo*>l- each, and were

thus apportioned : Leinster paid i3,oool. (of which loool. from the

city of Dublin) , Munster i i,oool., Ulster io,oooi., Connaught 6800I.,

Mountmorres, ii. 16.

' Irish Statutes, 10 Car. I., c i, a, 3, etc SlraHord Letters, i.
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Strafford had always determined to execute the project

of the late reign with respect to the western counties.

He proceeded to hold an inquisition in each county of

Connaught , and summoned juries in order to preserve a

mockery of justice in the midst of tyranny. They were

required to find the king's title to all the lands , on such

evidence as could be found and was thought fit to be laid

before them ^ and were told , that what would be best

for their own interests would he to return such a verdict

as the king desired, what would be best for his , to do the

contrary ^ since he was able to establish it without their

consent , and wished only to invest them graciously with

a large part of what they now unlawfully withheld from

him. These menaces had their effect in all counties except

that of Galway, where a jury stood out obstinately against

riie crown, and being in consequence, as well as the

sheriff, summoned to the castle in Dublin, were sentenced

to an enormous fine. Yet the remonstrances of the western

proprietors were so clamorous, that no steps were imme-

diately taken for carrying into effect the designed planta-

tion , and the great revolutions of Scotland and England

which soon ensued gave another occupation to the mind

of lord Strafford '. It has never been disputed, that a more

uniform administration of justice in ordinary cases , a

stricter coercion of outrage , a more extensive commerce
,

evidenced by the augmentation of customs , above all

279. 3 1 a. The king expressly approved the denial of the graces,

though promised formerly by himself. Id. 345. Lelnnd , iii. 20.

" I can now say, " Strafford observes (id. 344-)' " *h^ '^''^g '^ ^^

absolute here as any prince in the whole world can be; and may still

be, if it be not spoiled on that side.
"

' Strafford Letters, i. 353. 370. 402. 442. 45i. 454- 47^; ''• "3.

iSg. 36(i. Leland, iii. 3o. 39. Carte, 82.
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the foundation of the great linen manufacture in Lister,

distinguished the period of his government '. But it is

equally manifest , that neither the reconcilement of par-

ties , nor their affection to the English crown , could be

the result of his arbitrary domination ^ and that having

healed no wound he found . he left others to break out

after his removal. The despotic violence of this minister

towards private persons , and those of great eminence , is

in some instances well known by the proceedings on his

impeachment, and in others is sufficiently familiar by our

historical and biographical literature. It is indeed remark-

able , that we find among the objects of his oppression

and insult all that most illustrates the contemporary an-

nals of Ireland •, the venerable learning of Usher , the

pious integrity of Bedell , the experienced wisdom of

Cork , and the early virtue of Clanricarde.

The parliament assembled by Strafford in i64o began

with loud professions of gratitude to the king for the ex-

cellent governor he had appointed over them ; they voted

subsidies to pay a large army raised to serve against the

Scots , and seemed eager to give every manifestation of

zealous loyalty '
. But after their prorogation , and during

the summer of that year, as rapid a tendency to a great

revolution became visible, as in England ; the commons,

when they met again , seemed no longer the same men •,

and after the fall of their great viceroy, they coalesced

with his F^nglish enemies to consummate his destruction.

Hate smothered by fear, but inflamed by the same cause
,

' It is however true that he discouraged the woollen manufacture,

in order to keep the kingdom more dependent, and that this was part

of his motive in promoting the other. Vol. ii. 19.

" Lelandjiii. 5i. Strafford himself ( ii. 897) speaks highly oftheii

disposition.
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broke forth in a remonstrance ofthe commons
,
presented

through a committee , not to the king , but a superior

power, the long parliament of England. The two houses

united to avail themselves of the advantageous moment

,

and to extort, as they very justly might, from the necessities

of Charles that confirmation of his promises which had

been refused in his prosperity. Both parties , catholic as

well as protestant , acted together in this national cause
,

shunning for ihe present to bring forward those diffe-

rences which were not the less implacable for being thus

deferred. The catalogue of temporal grievances was long

enough to produce this momentary coalition : it might

be groundless in some articles., it might be exaggerated

in more, it might in many be of ancient standing; but

few can pretend to deny that it exhibits a true picture of

misgovernment of Ireland at all times , but especially

under the earl of Stratford. The king in May, i64i, con-

sented to the greater part of their demands , but unfor-

tunately they were never granted by law. '

But tbe disordered condition of his affairs gave encou-

ragement to hopes far beyond what any parliamentary

remonstiances could realize-, hopes long cherished when
they had seemed vain to the world , but such as courage

,

and bigotry, and resentment would never lay aside. The
court of Madrid had not abandoned its connexion with

the disaffecied Irish , especially of the priesthood; the

' Carte's Orinond, loo. i/Jo. Leland , iii. 54, et post. Mountmorres

,

ii. 29. A remonstrance of the c(jnimons to lord deputy Wandesford

against various grievances was presented ytli November 1640, before

lord Strafford had been impeached. Id. 39. As to confirming the graces ,

the delav , whethei it proceeded from the king or his Irish represent-

atives, seems to have caused some suspicion. Lord Clanricarde men-

tions the ill consequences that might result, in a letter to lord Bristol.

Carle's Ormoud, iii. 40.
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son of Tyrone , and many followers of that cause , served

in its armies ^ and there seems much reason to believe

that, in the beginning of 1641 , the project of insurrec-

tion was formed among the expatriated Irish, not without

the concurrence of Spain , and perhaps of Richelieu '.

The government had passed from the vigorous hands of

Strafford into those of two lords justices , sir William

Parsons and sir John Borlase , men by no means equal

to the critical circumstances wherein they were placed ,

' Sir Henry Vane communicated to the lords justices by the king's

command, March 16, 1640-1 , that advice had been received and

confirmed by the ministers in Spain and elsewhere, which " deserved

to be seriously considered , and an especial care and watchfulness to

be Lad therein; that of late there have passed from Spain, and the

like may well have been from other parts, an unspeakable number of

Irish churchmen for England and Ireland , and some good old

soldiers, under pretext of asking leave to raise men for the king of

Spain; whereas, it is observed among the Irish friars there, a whisper

was, as if they expected a rebellion in Ireland, and particularly in

Connaught. " Carte's Ormond, iii. 3o. This latter, which Carte seems

to have taken from a printed book, is authenticated in Clarendon

State Papers, ii. i43. I have mentioned in ano'.her part of this work ,

chap. VIII, the provocations which might have induced the cabinet

of fliadrid to foment disturbances in Charles's dominions. The lords

justices are taxed by Carte with supineness in paying no attention to

this letter, vol. i. i6fi; but how he knew that they paid none seems

hard to say.

Another imputation has been thrown on the Irish government and

on the parliament , for objecting to permit levies to be made for the

Spanish service out of the army raised by Strafford, and disbanded in

the spring of i6/\i , which the king had himself proposed. Carte, i.

1 33. Leland, 82; who follows the former implicitly, as he always

does. The event indeed proved that it would have been far safer to

let those soldiers, chiefly catholics, enlist under a foreign banner;

but considering the long connexion of Spain with that party , and the

apprehension always entertained that the disaffected jnight acquire ^
military experience in her service, the objection does not seem so

very unreasonable.
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though possibly too severely censured by those who do

nol look at their extraordinary difficulties with sufficient

candour. The primary causes of the rebellion are not to

be found in iheir supineness or misconduct , but in the

two great sins of the English government ^ in the penal

laws as to religion , which pressed on almost the whole

people , and in the systematic iniquity which despoiled

them of their possessions. They could not be expected

to miss such an occasion of revolt ; it was an hour of re-

volution , when liberty was won by arms, and ancient

laws were set at nought •, the very success of their worst

enemies , the covenanters in Scotland , seemed the assu-

rance of their own victory, as it was the reproach of their

submission. '

The rebellion broke out , as is well known , by a sud-

den massacre of the Scots and English in Ulster, designed

no doubt by a vindictive and bigoted people to extirpate

those races , and , if contemporary authorities are to

' The fullest writer on the Irish rehellion is Carte in his Life of

Orniond , who had the use of a vast collection of documents belonging

to tluit noble family, a selection from which forms his third volume.

But he is extremely, partial against all who leaned to the parliamentary

or puritqn side , and especially the lords justices , Parsons and Borlase,

which renders him, to say the leist, a very favourable witness for

the catholics. Leland , with much candour towards the latter, but a

good deal of the same prejudice against the presbyteriaiis , is little

more than the echo of Carte. A more vigorous, though less elegant

historian , is Warner, whose impartiality is at least equal to Leland's,

and who may perhaps, upon the whole, be reckoned the best modern

authority. Sir John Temj)le's History of Irish Rebellion , and lord

Clanricarde's Letters, with a few more of less importance, are valuable

contemporary testimonies.

TVie catholics themselves might better leave their cause to Carte

• and Iceland, than excite prejudices instead of allaying them by such a

tissue of misrepresentation and disingenuousness as ('urry's Historical

Account of the Civil Wars in Ireland.
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be credited, falling little short of this in its execution.

Their evident exaggeration has long heen acknowledged
,

hut possibly the scepticism of later writers has extenuated

rather too much the horrors of this massacre '. It was

' Sir John Temple reckons the number of protestanfs murdered
,

or destroyed in some manner, from the breaking out of the rebellion

ill October 164 1 , to the cessation in September \6^3, at three hundred

thousand, an evident and enormous exeiggcration ; so that the first

edition being incorrectly printed, we might almost suspect a cipher

to have been added by mistake, p. i5 (edit. Maseres). Clarendon says

forty or fifty thousand were murdered in the first insurrection. Sir

William Petty, in his Political Anatomy of Ireland, from calculations

too vague to deserve confidence, puts the number massacred at thirty-

seven thousand. Warner has scrutinized the examinations of witnesses,

taken before a commission appointed in i643, and now deposited in

the library of Trinity College , Dublin , and , finding many of the

depositions unsworn, and others founded on hearsay, has thrown

more doubt than any earlier writer on the extent of the massacre.

Upon the whole, he thinks twelve thousand lives of protestants the

utmost that can be allowed for the direct or indirect effects of the

rebellion, duiing the two first years, except losses in war ( History of

Irish Rebellion, p. 397); and of these only one-third by murder It

is to be observed, however, that no distinct accounts could be pre-

served in former depositions of so promiscuous a slaughter, and that

the very exaggerations show its tremendous nature. The Ulster

colony, a numerous and brave people, were evidently unable to

make head for a considerable time against the rebels j which could

hardly have been, if they had only lost a few thousand. It is idle to

throw an air of ridicule, as is sometimes attempted, on the deposi-

tions , because they are mingled with some fabulous circumstances ^

such as the appearance of the ghosts of the murdered on the bridge

at Cavan ; which, by the way, is only told, in the depositions sub-

joined to Temple, as ihe report of the place, and was no cool-

blooded fabrication , but the work of a fancy bewildered by real

horrors.

Carte, who dwells at length on every circumstance unfavourable to

the opposite party, despatches the Ulster massacre in a single short

paragraph, and coolly remarks, that there were not many murders,

" considering the natin-c of such an affair , "in the first week of the
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certainly not the crime of. the catholics generally ^ nor

,

perhaps , in the other provinces of Ireland are they charge-

able with more cruelly than their opponents '. What-
ever may have been the original intentions of the lords

of the pale , or of the Anglo-Irish professing the old reli-

gion in general , which has been a problem in history, a

few months only elapsed before they were almost univer-

sally engaged in the war '\ The old distinctions of Irish

and English blood were obliterated by those of religion
^

and it became a desperate contention whether the majo-

iiisiiirection. Life of Ormoiid, i. 175— 177. This is hardly reconcileable

lo fair deahng. Curry endeavours to discredit even Warner's very

moderate estimate, and affects to call him in one jtlace, p. 184, " a

writer highly prejudiced against the insurgents, " which is grossly

false. He praises Carte and Nalson , tlie only protestants he does praise,

and hestovvs on the latter the name of impartial. I wonder he does

not say that not one ])rotestant was murdered. Dr. Lingard has lately

given a short account of the Ulster rebellion (History of England, x.

i54), omitting all mention of the massacre, and endeavouring, in a

note at the end of the volume, to disprove, by mere scraps of quo-

tation, an event of such notoriety, that we must abandon all faith in

public fame if it were really unfounded.

' Carte, i. 253, afifi; iii. Si.Leland, 1 54- Sir Charles Coote and sir

William St. Leger are charged with great cruelties in Munster. The
catholic confederates spoke with abhorrence of the Ulster massacre.

Leiand, 161. Warner, 201. They behaved, in many parts, with

humanity; nor indeed do we find frequent instance^ of violence,

except in those counties where the proj)rietors had been dispossessed.

"^ Carte and Leiand endeavour to show that the Irish of the pale

were driven into rebellion by the distrust of the lords justices, who
refused to furnish them with arms, after the revolt in Ulster, and

permitted the parliament to sit for one day only, in order to publish

a declaration against the rebels. But the prejudice of these writers is

very glaring. The insurrection broke out in Ulster, October aS,

1641 ; and in the beginning of December, the lords of the pale were

in arms. Surely this affords some presumption, that W^arner has

reason to think them privv to ihr rebellion, or, at least, not very
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I ily of the nation should he trodden to the dust hy for-

Ceiture and persecution, or the crown lose every thing

heyond a nominal sovereignty over Ireland. The insur-

gents , who might once perhaps have heen content with

a repeal of the penal laws ,
grew naturally in their de-

mands through success , or rather through the inability

of the English government to keep the field , and hegan

to claim the entire establishment of their religion ^
terms

in themselves not unreasonable , nor apparently dispro-

portionate to their circumstances, and which the king

was , in his distresses , nearly ready to concede , hut such

averse to it. P. 146. And with the suspicion that might naturally

attach to all Irish catholics, could Borlase and Parsons he censurahle

Tor their declining to intrust them with arms, or rather doing so with

some caution? Temple, 5(5. If they had acted otherwise, we should

certainly have heard of their incredible imprudence. Again the

catholic parly, in the house of commons, were so cold in their

loyalty, to say the least, that they objected to giving any appellation

to the rebels worse than that of discontented gentlemen. Leland, 140.

See too Clanricarde's I.etters, p. 33, etc. In fact, several counties of

Leinster and Connaught were in arms before the pale.

It has been thought by some, that the lords justices had time

enough to have quelled the rebellion in Ulster before it spread farther.

Warner, i3o. Of this, as I conceive, we should not pretend to judge

confidently. Certain it is, that the whole army in Ireland was very

small, consisting of only nine hundred and forty-three horse, and

two thousand two hundred and ninety-seven foot Temple, 82.

Carte, 194. I think sir John Temple has been unjustly depreciated;

he was master of the rolls in Ireland at the time, and a member of

the council, — no bad witness for what passed in Dublin; and he

makes out a complete justification, as far as appears, for the conduct

of the lords justices and council towards the lords of the pale and the

catholic gentry. Nobody alleges that Parsons and Borlase were men of

as much energy as lord Strafford ; but those who sit down in their

closets, like Leland and Warner, more than a century afterwards, to

lavish the most indignant contempt on their memoiy , should have

reflected a little on the circumstances.
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as never could have been obtained from a third parly, of

whom they did not sufficiently think , the parliament and

people of England. The commons had , at the very

beginning of the rebellion , voted that all the forfeited

estates of the insurgents should be allotted to such as

should aid in reducing the island to obedience , and thus

rendered the war desperate on the part of the Irish '

,

No great efforts were made , however, for some years

;

l)ut, after the king's person had fallen into their hands
,

the victorious party set themselves in earnest to effect

the conquest of Ireland. This was achieved by Cromwell

and his powerful army after several years , with such

bloodshed and rigour, that , in the opinion of lord Cla-

rendon , the sufferings of that nation, from the outset of

the rebellion to its close , have never been surpassed but

by those of the Jews in their destruction by Titus.

At the restoration of Charles 11 there were in Ireland

two people , one of native , or old English blood , the

other of recent settlement ^ one catholic , the other pro-

testant ^ one humbled by defeat, the other insolent with

victory, one regarding the soil as his ancient inheritance
,

' " I perceived (says Preston
,
general of tlie Irish , writing to lord

Clanricarde) that the catholic religion, the rights and prerogatives of

his majesty, my dread sovereign, the liberties of my country, and

whether there should be an Irishman or no, were the prizes at ^take.
"

Carte, iii. 120. Clanricarde himself expresses to the king, and to his

brother, lord Essex, in January 1642, his apprehension that the

English parliament meant to make it a religious war. Clanricarde's

Letters, 61 , et post. The letters of this great man, perhaps the most

unsullied character in the annals of Ireland, and certainly more so

than even his illustrious contemporary, the duke of Ormond, exhibit

the struggles of a noble mind between love of his country and his

religion on the one hand, loyalty and honour on the other. At a later

period of that unhappy war, he thought himself able to conciliate both

princijiles.
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the other as his acquisition and reward. There were three

rehgions
^ for the Scots of Ulster and the army of Crom-

well had never owned the episcopal church , which for

several years had fallen almost as low at that of Rome.

There w ere claims , not easily set aside on the score of

right, to the possession of lands, which the entire island

could not satisfy. In England little more had been ne-

cessary than to revive a suspended constitution : in Ire-

land it was something beyond a new constitution and code

of law that was required •, it was the titles and boundaries

of each man's private right that were to be litigated and

adjudged. The episcopal church was restored with no

delay, as never having been abolished by law : and a par-

liament, containing no catholics , and not many vehe-

ment non-conformists, proceeded to the great work of

settling the struggles of opposite claimants , by a fresh

partition of the kingdom. '

The king had already published a declaration for the

settlement of Ireland, intended as the basis of an act of

parliament. The adventurers, or those who , on the faith

of several acts passed in England in 1G42, with the as-

sent of the late king , had advanced money for quelling

the rebellion , in consideration of lands to be allotted to

them in certain stipulated proportions , and who had , in

general , actually received them from Cromwell , were

confirmed in all the lands possessed by them on the 7th

of May, 1659, and all the deficiencies were to be sup-

plied before the next year. The army was confirmed in

the estates already allotted for their pay, with an excep-

tion of church lands , and some others. Those officers

who had served in the royal army against the Irish before

' Carte, ii. 7.21. Leland
, 420.
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1649 were to be satisfied for their pay, at least to the

amount of five-eighths, out of lands to be allotted for that

purpose. Innocent papists, that is, such as were not con-

cerned in the rebellion , and whom Cromwell had arbi-

trarily transplanted into Connaught , were to be restored

to their estates , and those who possessed them to be in-

demnified. Those who had submitted to the peace of

1648, and not been afterwards in arms , if they had not

accepted lands in Connaught , were also to be restored

,

as soon as those who now possessed them should be sa-

tisfied for their expenses. Those who had served the king

abroad , and thirty-six enumerated persons of the Irish

nobility and gentry, were to be put on the same footing

as the last. The precedency of restitution , an important^

point where the claims exceeded the means of satisfying

them , were to be in the order above specified.
'

This declaration was by no means pleasing to all con-

cerned. The loyal officers , who had served before 1649

'

murmured that they had little prospect of more than

twelve shillings and sixpence in the pound , while the re-

publican army of Cromwell would receive the full value.

The Irish were more loud in their complaints : no one

was to be held innocent who had been in the rebel quar-

ters before the cessation of 1 643 , and other qualifications

were added sa severe , that hardly any could expect to

come within them. In the house of commons the majo-

rity, consisting very much of the new interests, that is,

of the adventurers and army, were in favour of adhering

to the declaration. In the house of lords it was success-

fully urged, that by gratifying the new men to the utmost,

no fund would be left for indemnifying the royalists , or

' Carte, ii. 216. Leland, 41 4-
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the innocent Irish. It was proposed , that if the lands, not

yet disposed of, should not be sufficient to satisfy all the

interests for which the king had meant to provide by his

declaration , there should be a proportional defalcation

out of every class for the benefit of the whole. These dis-

cussions were adjourned to London , where delegates of

the different parties employed every resource of intrigue

at the English court. The king's natural bias towards the

religion of the Irish had rendered him their friend , and
they seemed , at one time , likely to reverse much that

had been intended against them •, but their agents grew
rash with hope , assumed a tone of superiority which ill

became their condition, affected to justify their rebellion,

and finally so much disgusted their sovereign, that he

ordered the act of settlement to be sent back with little

alteration , except the insertion of some more Irish no-;

minees. '

The execution of this act was intrusted to English com-
missioners, from whom it was reasonable to hope for an

impartiality which could not be found among the inte^

rested classes. Notwithstanding the rigorous proofs no-

minally exacted , more of the Irish were pronounced

innocent than the commons had expected , and the new
possessors having the sway of that assembly, a clamour

was raised that the popish interest had prevailed
; some

talked of defending their estates by arms , some even

meddled in fanatical conspiracies against the govern-

ment ^ it was insisted that a closer inquisition should be

made , and stricter qualifications demanded. The mani-

fest deficiency of lands to supply all the claimants for

whom the act of settlement provided made it necessary

' Carte, 222, et post. Leland, 420, el post.
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to resort to a supplemental measure , called the act of

explanation. The adventurers and soldiers relinquished

one-third of the estates enjoyed hy them on the ^th of

May, 1G59. Twenty Irish nominees were added to those

who were to be restored by the king's favour; but all

those who had not already been adjudged innocent, more

than three thousand in number, were absolutely cut off

from any hope of restitution. The great majority of these

no question were guilty, yet they justly complained of this

confiscation without a trial'. Upon the whole result, the

Irish catholics having previously held about two-thirds of

the kingdom , lost more than one-half of their possessions

by forfeiture on account of their rebellion. If we can rely

at all on the calculations , made almost in the infancy of

political arithmetic by one of its most diligent investiga-

tors , they were diminished also by much more than one-

third through the calamities of that period. ^

' Carte, aSS— 3ifi. Leland, 4^'^, ^t post.

' The statements of lands forfeited and restored, under the execu-

tion of the act of settlement, are not the same in all writers. Sir

William Petty estimates the superficies of Ireland at 10, 5oo,000 Irish

acres (being to the English measure nearly as eight to thirteen),

whereof 7, 5oo,000 are of good land, the rest being moor, bog, and

lake. In 1^41 » the estates of the protestant owners and of the church

were about one-third of these cultivable lands, those of catholics two-

thirds. The whole of the latter were seized or sequestered by Crom-

well and the parliament. After summing up the allotments made by

the connnissioners under the act of settlement, he concludes that, in

1672, the English protestants , and church have 5, 1 40,000 acres,

and the papists nearly half as much. Political Anatomy of Ireland,

c. I. In lord Orrery's Letters, i. 187, et post, is a statement, which

seems not altogether to tally with sir William Petty's; nor is that of

the latter clear and consistent in all its computations. Lawrence

,

author of " The Interest of Ireland Stated, " a treatise published in

168a, says, "of 10,868,94;) acres, returned by the last survey of

Ireland , the Irish papists arc possessed but of 2,041,108 acres, Avhicli
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It is more easy to censure the particular inequalities

,

or even , in some respects , injustice of the act of settle-

ment
, than to point out what hetter course was to have

heen adopted. The readjustment of all private rights

after so entire a destruction of their land-marks could

only be effected by the coarse process of general rules.

Nor does it appear, that the catholics , considered as a

great mass , could reasonably murmur against the con-

fiscation of half their estates , after a civil war wherein it

is evident that so large a proportion of themselves were

concerned '

. Charles , it is true , had not been personally

resisted by the insurgents 5 but , as chief of England , he

stood in the place of Cromwell , and equally represented

the sovereignty of the greater island over the lesser,

which under no form of government it would concede.

The catholics , however, thought themselves oppres-

sed by the act of settlement , and could not forgive the

duke of Ormond for his constant regard to the protestant

interests, and the supremacy of the English crown. They

js but a small matter above tlie fifth part of the whole. " Part ii. p. 48.

But as it is evidently below one-fifth, there must be some mistake. I

suspect, that in one of these sums he reckoned the whole extent, and

in the other only cultivable lands. Lord Clare, in his celebrated speech

on the Union, greatly over-rates the confiscations.

Petty calculates, that above 5oo,ooo of the Irish " perished and

were wasted by the sword, plague, famine, hardship, and banish-

ment, between the 23d day of October 1^4' > '"id the same d;iy

iGSa;" and conceives the population of the island in 1641 to have

been nearly i,5oo,ooo, including protestants. But his conjectures are

prodigiously vague.

Petty is as ill satisfied with the restoration of lands to the Irish,

as they could be with the confiscations. " Of all that claimed iniio-

cency, seven in eight obtained it. The restored persons have more

than what was their own in 1G41 , by at least one-fifth. Of those ad-

judged innocents, not one in twenty were really so.
"
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had enough lo encourage ihem in the king's bias towards

their religion , which he was able lo manifest more openly

than in England. Under the administration of lord

Berkley in 16^0 , at the time of Charles's conspiracy with

the king of France to subvert religion and liberty, thev

began lo menace an approaching change, and to aim at

revoking, or materially weakening , the act of settlement.

The most bigoted and insolent of the popish clergy, who
had lately rejected with indignation an offer of more
reasonable men to renounce the tenets obnoxious to civil

governments , were countenanced at Dublin ; but the first

alarm of ihe new proprietors , as well as the general op-

prehension of the court's designs in England , soon

rendered it necessary to desist from the projected inno-

vations '. The next reign , of course , reanimated the Irish

party; a dispensing prerogative set aside all the statutes •,

every civil office , the courts of justice , and the privy-

council , were filled with catholics •, the protestant soldiers

were disbanded ; the citizens of that religion were dis-

armed •, the tithes were withheld from their clergy ^ they

were suddenly reduced to feel that bitter condition of a

conquered and proscribed people , which they had long

rendered the lot of their enemies '. From these enemies
,

exasperated by bigotry and revenge , they could have

nothing but a full and exceeding measure of retaliation to

expect •, nor had they even the last hope that an English

king , for the sake of his crown and country, must protect

those who formed the strongest link between the two

islands. A man violent and ambitious , without superior

capacity, the earl of Tyrconnel , lord lieutenant in 168;^

,

and commander of the army, looked only lo his master's

' Carte, il. 4i4> etpost. Leland, 4^8, el post.

^ Leland, 49^, ft post. Maziire, Hist.de laRevoliit. ii. ii3.
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1

iiUereslsin Subordinalion lo those of his counli ymen , and

of his own. It is now ascertained, that doubtful of the

king's success in the struggle for restoring popery in

England , he had made secret overtures to some of the

French agents for casting off all connexion with that

kingdom , in case of James's death , and with the aid of

Louis
,
placing the crown of Ireland on his own head '

.

The revolution in England was followed hy a war in

Ireland of three years' duration , and a war on hoth sides

,

like that of 1641 , for self-preservation. In the parliament

held by James at Dublin in 1690, the act of settlement

was repealed , and above a,000 persons attained by

name •, both , it has been said
,
perhaps with little truth

,

against the king's will , who dreaded the impetuous na-

tionality that was tearing away the bulwarks of his throne*.

But the magnanimous defence of Derry, and the splendid

victory of the Boyne , restored the protestant cause :

though the Irish , with the succour of French troops ,

maintained for two years a gallant resistance , they could

not ultimately withstand the triple superiority of military

talents , resources , and discipline. Their bravery, how-

ever, served to obtain the articles of Limerick on the sur-

' M. Mazure has bionglit this remarkable fact to light. Bonrepos, a

French emissary in England, was authorized by his court to proceed

in a negotiation with Tyrconnel for the separation of the two islands ,

in case that a protestant should succeed to the crown of England. He

had accordingly a private interview with a confidential agent ot the

lord lieutenant at Chester, in the month of October , 1687. Tyrconnel

undertook that in less than a year every thing should be prepared.

Id. ii. 281. 288- iii. 43o.

"" Leland , 537. This seems to rest on the authority of Leslie, which

is by no means good. Some letters of Barillon in 1687 show that

James had intended the repeal of the act of settlement. Dalrymple

,

357 263.
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render of that city ^ conceded by their noble-minded

conqueror, against the disposition of those who longed to

plunder and persecute their fallen enemy. By the first of

these articles , " the Roman catholics of this kingdom shall

enjoy such privileges in the exercise of their religion as

are consistent with the laws of Ireland , or as they did en-

joy in the reign of king Charles II ; and their majesties , as

soon as their affairs will permit them to summon a parlia-

ment in this kingdom , will endeavour to procure the said

Roman catholics such further security in that particular

as may preserve them from any disturbance upon the ac-

count of their said religion. " The second secures to the

inhabitants of Limerick and other places then in posses-

sion of the Irish , and to all officers and soldiers then in

arms 5 who should return to their majesties' obedience,

and to all such as should be under their protection in the

counties of Limerick , Kerry, Clare, Galway, and Mayo,

all iheir estates , and all their rights
,
privileges , and im-

munities , which, they held in the reign of Charles II

,

free from all forfeitures or outlawries incurred by them '.

This second article , but only as to the garrison of Li-

merick or .other persons in arms , is confirmed by statute

Some years afterwards''. The first article seems, however,

to be passed over. The forfeitures on account of the re-

bellion , estimated at 1,060,79'^ acres, were somewhat

diminished by restitutions to the ancient possessors under

the capitulation ; the greater part were lavishly distri-

buted to English grantees ^. It appears from hence , that

See the nrllcles at length in Leland, 619. TJiose who argue fi'oni

the treaty of Limerick against any pohtical disahilities subsisting at

present do injury to a good cause.

' Irisli Stat. 9 W. III. c, >..

' Pari. Hist. v. 1 202.
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at the end of the seventeenth century, the Irish or Anglo-

Irish catholics could hardly possess above one-sixth or

one-seventh of the kingdom. They were still formidable

from their numbers and their sufferings •, and the victo-

rious party saw no security but in a sptem of oppression
,

contained in a series of laws during the reigns of William

and Anne , which have scarce a paralkl in European his-

tory, unless it be that of the prot-estants in France , after

the revocation of the edict of JNant^s , who yet were but

a feeble minority of the whole people. No papist was

allowed to keep a school , or to teach any in private

houses , except the children of the family '
. Severe pe-

nalties were denounced against such as should go them-

selves or send others for education beyond seas in the

Romish religion ; and on probable information given to

a magistrate , the burthen of" proving the contrary was

thrown on the accused ^ the offence not to be tried by a

jury, but by justices at quarter sessions^. Intermarriages

between persons of different religion , and possessing any

estate in Ireland, were forbidden^ the children, in case

of either parent heiug protestant , might be taken from

the other, to be educated in that faith ^. No papist could

be guardian to any child ; but the court of chancery might

appoint some relation or other person to bring up the

ward in the protestant religion ^. The eldest son , being a

protestant , might turn his father's estate in fee simple into

a tenancy for life, and thus secure his own inheritance.

But if the children were all papists , the father's lands

were to be of the nature of gavel-kind , and descend

7W. HI. c. /(.

'Id.

' 9 W. III. c. 3. 2 Anne, e. 6.

" Id.
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equally among them. Papists were disabled from purchas-

ing lands except for terms of not more than thirty-one

years, at a rent not less than two-thirds of the full value.

They were even to conform within six months after any

title should accrue by descent, devise, or settlement , on

pain of forfeiture to the next protestant heir ; a provision

which seems intended to exclude them from real pro-

perty altogether, and to render the others almost super-

erogatory '. Arms, says the poet , remain to the plun-

dered', but the Irish legislature knew that the plunder

would be imperfect and insecure while arms remained;

no papist was permitted to retain them , and search might

be made at any time by two justices'. The bare celebra-

tion of catholic rites was not subjected to any fresh penal-

ties ; but regular priests , bishops , and others claiming

jurisdiction , and all who should come into the kingdom

froni foreign parts , were banished on pain of transporta-

tion , in case of neglecting to comply, and of high treason

in case of returning from banishment. Lest these provi-

sions should be evaded
,
priests were required to be regis-

tered ; they were forbidden to leave their own parishes

,

and rewards were held out to informers who should de-

tect the violations of these statutes , to be levied on the

popish inhabitants of the country^. To have exterminated

the catholics by the sword , or expelled them , like the

Moriscoes of Spain , would have been little more repug-

nant to justice and humanity, but incomparably more

politic.

It may easily be supposed , that no political privileges

would be left to those who were thus debarred of the

' Id.

' 7 W. III. c. 5.

' 9 W. III. c. I. a Anne, c. 3. s. 7. 8 Anne, c. 3.
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common rights of civil society. The Irish parliament had

never adopted the act passed in the 5th of Elizaheth, im-

posing the oath of supremacy on the members of the com-

mons. It had been full of catholics under the queen and

her two next successors. In the second session of 16^1 ,

after the flames of rebellion had enveloped almost all the

island , the house of commons were induced to exclude
,

by a resolution of their own , those who would not lake

that oath ; a step which can only be judged in connexion

with the general circumstances of Ireland at that awful

crisis '. In the parliament of 1661 , no catholic , or only

one , was returned '^

; but the house addressed the lords

justices to issue a commission for administering the oath

of supremacy to all its members. A bill passed the com-

mons in 1 663, for imposing that oath in future , which

was stopped by a prorogation, and tbe duke of Ormond
seems to have been adverse to it ^. An act of the English

parliament after the revolution , reciting that '
' great

disquiet and many d.angerous attempts have been made
to deprive their majesties and their royal predecessors

of the said realm of Ireland by the liberty which the po-

pish recusants there have had and taken to sit and vote

in parliament ,
" requires every member of both houses

of parliament to take the new oaths of allegiance and su-

premacy, and to subscribe the declaration against tran-

substantiation before takina; his seat '^. This statute was'&

' Carte's Ormond, i. 3a8. Warner, 212. These writers censure the

measure as illegal and impolitic.

' Leiand says none; but by lord Orrery's letters , i. 35, it appears

that one papist and one anabaptist were chosen for that parliament

,

both from Tuam.

' Mountmorres , i. i58.

' Ibid. 3 W. and M. c. 2.
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adopted and enacted by the Irish parliament in 1782 ,

after they had renounced the legislative supremacy of

England under which it had heen enforced. The elective

franchise , which had been rather singularly spared in an

act of Anne , was taken away from the Roman catholics

of Ireland in i^i5, or, as some think, not absolutely

till 1.70.7.
'

These tremendous statutes had in some measure the

effect which their framers designed. The wealthier fami-

lies , against whom they were principally levelled , con-

formed in many instances to the protestant church *. The
catholics were extinguished as a political body •, and

though any willing allegiance to the house of Hanover

would have been monstrous , and it is known that their

bishops were constantly nominated to the pope by the

Stuart princes^, they did not manifest at any period, or

even during the rebellions of 1716 and 1745, the least

movement towards a disturbance of the government. Yet

for thirty years after the accession of George I , they con-

' Mountmorres, i. i63. Plowden's Hist. Review of Ireland , i. 2(>3.

The terrible act of the second of Anne prescribes only the oaths of

allegiance and abjuration for voters at elections, s. 24.

' Such conversions were naturally distrusted. Boulter expresses

alarm at the number of pseudo protestants who practised the law , and

a bill was actually passed to disable any one , who had not professed

that religion for five years, from acting as a barrister or solicitor.

Letters, i. 326. " The practice of the law, from the top to the bottom

,

is almost wholly in the hands of these converts.
"

^ Evidence of State of Ireland in Sessions of iS^'i and i825, p. 3i5

(as pri.ited for Murray). In a letter of the year 1735, from a clergy-

man in Ireland to archbishop Herring, in the British Museum (Sloane

MSS. 4ifi4- II-)' *^'''' 's ^^^^ stated. The writer seems to object to a

repeal of the penal laws, which the catholics were supposed to be

attempting ; and says they had the exercise of their religion as openly

as the protestants, and monasleries in many places.
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tinned to be insnlled in public proceedings under the

name of the common enemy, sometimes oppressed by the

enactment of new statutes, or the stricter execution of the

old; till in the latter years of George 11, their peaceable

deportment , and the rise of a more generous spirit

among the Irish protestants , not only sheathed the fangs

of the law, but elicited expressions of esteem from the

ruling powers, which they might justly consider as the

pledge of a more tolerant policy. The mere exercise of

their religion in an obscure manner had long been per-

mitted without molestation. '

Thus in Ireland there were three nations , the original

natives , the Anglo-Irish , and the new English , the two

former catholic , except some chiefly of the upper classes

,

who had conformed to the church *, the last wholly pro-

testant. There were three religions, the Roman catholic,

the established or Anglican , and the presbyterian •, more
than one half of the protestants , according to the com-

putation of those times , belonging to the latter denomi-

nation '^. These however in a less degree were under the

ban of the law as truly as the catholics themselves 5 they

were excluded from all civil and military offices by a

test act , and even their religious meetings were denounced

by penal statutes. Yet the house of commons after the

revolution always contained a strong presbyterian body,

and unable , as it seems , to obtain an act of indemnity

' Plowden's Historical Review of State of Ireland, vol. i. passim.

' Sir William Petty , in 1672, reckons the inhabitants of Ireland at

I, T 00,000; of whom 200,000 English, and 100,000 Scots; above half

the former being of the established church. Political Anatomy of

Ireland, chap. ii. It is sometimes faid in modern times, though I

believe erroneonsly, that the pres])vtcrians form a majority of pro-

testants in Ireland; yet their proportion has proliably diminished since

tlie beginning of the eighteenth century.
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for those who had taken commissions in the militia
,

while the rebellion of 171 5 was raging in Great Britain
,

had recourse to a resolution , that whoever should prose-

cute any dissenter for accepting such a commission is an

enemy to the king and the protestant interest '. They did

not even ohtain a legal toleration till i^'io "". It seems as

if the connexion of the two islands , and the whole system

of constitutional laws in the lesser, subsisted only for the

sake of s<?curing the privileges and emoluments of a small

number of ecclesiastics, frequently strangers, who per-

formed no duties , and rendered no sort of return for

their enormous monapoly. A great share, in fact^, of the

temporal government under George 11 was thrown suc-

cessively into the hands of two primates. Boulter and

Stone 5 the one a worthy but narrow-minded man , who
showed his egregious ignorance of policy in endeavouring

to promote the wealth and happiness of the people

,

whom he at the same time studied to depress and dis-

courage in respect of political freedom ; the other an

able, but profligate and ambitious statesman , whose

name is mingled, as an object of odium and enmity, with

the first great struggles of Irish patriotism.

The new Irish nation , or rather the protestant nation ,

since all distinctions of origin have , from the time of

the great rebellion, been merged in those of religion,

partook , in Large measure , of the spirit that was poured

out on the advocates of liberty and the revolution in the

sister kingdom. Their parliament was always strongly

whig , and scarcely manageable during the later years of

the queen. They began to assimilate themselves more

and more to the English model , and to cast off by degrees

' Plowden, iq[].

'- Irish Slat. 6 G. t. c. 5.
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the fetters that galled and degraded them. By Poyning's

celebrated law , the initiative power was reserved to the

English council. This act , at one time popular in Ireland

,

was afterwards justly regarded as destructive of the rights

of their parliament , and a badge of the nation's depend-

ence. It was attempted by the commons , in 1641 , and by
the catholic confederates in the rebellion , to procure its

repeal^ which Charles I. steadily refused, till he was
driven to refuse nothing. In his son's reign , it is said

,

that '• the council framed bills altogether; a negative

alone on them and their several provisoes was left to par-

liament; only a general proposition for a bill by way of

address to the lord lieutenant and council came from par-

liament ; nor was it till after the revolution that heads of

bills were presented •, these last in fact resembled acts of

parliament or bills , with only the small difference of ' We
pray that it may be enacted ,

' instead of ' Be it enact-

ed '.' " They assumed about the same time the examina-

tion of accounts, and of the expenditure of public

money. ^

Meanwhile , as they gradually emancipated themselves

from the ascendancy of the crown , they found a more

formidable power to contend with in the English parlia-

ment. It was acknowledged , by all at least of the pro-

testanl name, that the crown of Ireland was essentially

dependent on that of England, and subject to any

changes that might affect the succession of the latter. But

the question as to the subordination of her legislature was

' Mountmorres , li. 142. As one house could not regularly transmit

heads of bills to the other, the advantage of a joint recommendation,

was obtained by means of conferences, which were consequently much
more usual than in England. Id. 179.

^ Id. i8i.
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of a different kind. The precedents and authorities of

early ages seem not decisive •, So far as they extend , they

rather countenance the opinion , tliat English statutes

were of themselves valid in Ireland. But from the time of

Henry VI or Edward IV, it was certainly established that

they had no operation , unless enacted by the Irish par-

liament. This, however, would not legally prove that

they might not be binding , if express words to that effect

were employed ; and such was the doctrine of lord Coke

and of other English lawyers. This came into discussion

about the eventful period of i64i. The Irish in general

protested against the legislative authority of England , as

a novel theory which could not be maintained '
•, and two

treatises on the subject, one ascribed to lord chancellor

Bolton , or more probably to an eminent lawyer , Patrick

Darcy, for the independence of Ireland, another, in

answer to it, by Serjeant Mayart, may be read in the

Hibernica of Harris ^. Very few instances occurred before

the revolution , wherein the English parliament thought

fit to include Ireland in its enactments , and none perhaps

wherein they were carried into effect. But after the

revolution several laws of great importance were passed

in England to bind the other kingdom , and acquiesced in

without express opposition by its parliament. Molyneux

,

however, in his celebrated "Case of Ireland's being

bound by Acts of Parliament in England staled ,
" publish-

ed in 1697 ' ^^^ ^P ^^^ claim of his country for absolute

legislative independency. The house of commons, at

Westminster , came to resolutions against this book , and

with their high notions of parliamentary sovereignty,

were not likely to desist from a pretension , which , like

Carte's Ormcnd, iii. 55.

^ Vol. ii. Monntmones , i. 3Go.
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the very similar claim lo impose taxes in America , sprung
in fact from the semi-republican scheme of constitutional

law established by means of the revolution '
. It is evident

,

that while the sovereignty and enacting power was sup-

posed to reside wholly in the king , and only the power
of consent in the two houses of parliament, it was much
less natural to suppose a control of the English legislature

over other dominions of the crown , having their own
representation for similar purposes , than after they had
become, in effect and in general sentiment, though not

quite in the statute-book, co-ordinate partakers of the

supreme authority. The Irish parliament, however, ad-

vancing as it were in a parallel line , had naturally im-

bibed the same sense of its own supremacy , and made at

length an effort to assert it. A judgment from the court

of exchequer, in 1719, having been reversed by the

house of lords, an appeal was brought before the lords in

England, who affirmed the judgment of the exchequer.

The Irish lords resolved that no appeal lay from the court

of exchequer in Ireland to the king in parliament in

Great Britain; and the barons of that court having acted

in obedience to the order of the English lords , were taken

into the custody of the Black Rod. That house next ad-

' Journals, 27th June, 1698. Pail. Hist. , v. n8i. They resolved at

the same time, that the conduct of the Irish parliament, in pretend-

ing to re-enact a law made in England expressly to bind Ireland,

had given occasion to these dangerous positions. On the 3oth of

June they addressed the king in consequence, requesting him to pre-

vent any thing of the like kind in future. In this address, as first

drawn, the legislative authority of the kingdom of England is asserted.

But this phrase was omitted afterwards, I presume, as rather novel

;

though by doing so they destroyed the basis of their proposition

,

which could stand much better on the new theory of the constitution

than the ancient.
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dressed the king , selling forlh their reasons against

admitting the appellant jurisdiction. But the lords in Eng-

land , after requesting the king to confer some favour on

the barons of the exchequer who had been censured and

illegally imprisoned for doing their duty, ordered a bill

to be brought in for better securing the dependency of

Ireland upon the crown of Great Britain , which declares

" that the king's majesty, by and with the advice and

consent of the lords spiritual and temporal and commons

of Great Britain in parliament assembled , had , hath ,

and of right ought to have full power and authority to

make laws and statutes of sufficient force and validity to

bind the people and the kingdom of Ireland j and that the

house of lords of Ireland have not nor of right ought to

have any jurisdiction , to judge of, reverse , or affirm any

judgment, sentence or decree, given or made in any

court within the said kingdom ; and that all proceedings

before the said house of lords upon any such judgment

,

sentence or decree , are and are hereby declared to be

,

utterly null and void to all intents and purposes, what-

soever. " '

The English government found no better method of

counteracting this rising spirit of independence , than by

bestowing the chief posts in the state and church on

strangers , in order to keep up what was called the Eng-

lish interest ^. This wretched policy united the natives of

' 5 G. I. c. 5. Plowden, 244- The Irish house of lords liad, how-

ever, entertained writs of error as eaily as i644> ^nd appeals in

equity from ifi6i. Mountmorres, i. 33y. The English peers might

have remembered that their own precedents were not much older.

' See Boulter's Letters
,
j)assim. His plan for governing Ireland was

to send over as many English-born bisiiops as possible. '• The
bishops, " he says, " are the persons on whom the government must
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Ireland in jealousy and discontent , which the later years

of Swift were devoted to inflame. It was impossihle that

the kingdom should hecome , as it did under George 11

,

more flourishing through its great natural fertility, its ex-

tensive manufacture of linen , and its facilities for com-

merce , though much restricted , the domestic alarm from

the papists also heing allayed by their utter prostration
,

without writhing under the indignity of its subordination •,

or that a house of commons , constructed so much on the

model of the English , could hear patiently of liberties and

privileges it did not enjoy. These aspirations for equality

first
,
perhaps , broke out into audible complaints in the

year i^SS. The country was in so thriving a state, that

there was a surplus revenue after payment of all charges.

The house of commons determined to apply this to the

liquidation of a debt. The government, though not un-

willing to admit of such an application , maintained that

the whole revenue belonged to the king , and could not

be disposed of without his previous consent. In England
,

where the grants of parliament are appropriated accord-

ing to estimates , such a question could hardly arise
5 nor

would there , I presume , be the slightest doubt as to the

control of the house of commons over a surplus income.

But in Ireland , the practice of appropriation seems never

to have prevailed, at least so strictly
'

; and the constitu-

tional right might perhaps not unreasonably be disputed.

After long and violent discussions , wherein the speaker

of the commons and other eminent men bore a leading

part on the popular side , the crown was so far victorious

as to procure some motions to be carried , which seemed

depend for doing the public business bere. " I. 238. Tliis of course

disgusted the Irish church.

' Mountmorres, i. 424-

IV. 18
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to imply its authority ; but the house took care , by more

special applications of the revenue , to prevent the recur-

rence of an undisposed surplus '. From this aera the great

parliamentary history of Ireland begins , and is terminated

after half a century by the union ^ a period fruitful of

splendid eloquence , and of ardent , though not always

uncompromising patriotism , but which , of course , is

beyond the limits prescribed to these pages.

' Plowden, 3o6 et post. Hardy's Life of lord Charleraont.

EKD OF VOL. IV.
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A.

Abbey Lands, appropriation

of them considered, i. 98,

9(:), 102, 106 , note ; law-

fulness of seizing, gg; dis-

tribution of, io5; retained

by the parliament under

Mary , ib. ; increase the

power of the nobility, etc.

ib. 106; charity of the early

possessors of, 108; con-

firmed by the pope to their

new possessors, i4'-

Abbots, surrenders of, to

Henry VIII probably un-

lawful , i. 97 ; seats of in

parliament , and their ma-
jority over the temporal

peers, 98, and note, ib.

Abbot, George , archbishop of

Canterbury, sequestered, ii.

(57. , and note ; hh Calvinistic

zeal, 1 38
;
popish tracts

in his library, 255, rzoic.

Abolition of military tenures
,

iii, I'i.

Act of Indemnity, iii. 3; ex-

clusion of the regicides from

the
, 4 ; commons vote to

exclude seven , yet add se-

veral more , ib. and note i.

Act of Uniformity, iii. 47, and

note I, ib. ; clauses against

tlie presbyterians , ib. ; no

person to hold any prefer-

ment in England without

episcopal ordination
, 4q ,

and note i , 5o ; every mi-
nister cornpelled to give liis

assent to the book of Com-
monPrayer on pain of being

deprived of his benefice
,

5o, and 7iofe 1, ib. ; school-

masters obliged to subscribe

to, ib.

Act for suppressing conven-

ticles renewed, iii. ii5; op-

posed by bishop Wilkins

,

ib.; supported by Sheldon

and others, ib.

Act of Supremacy, particulars

of the, iii. 121.

Act of Security, persons eli-

gible to parliament by the,

iii. 478 and note, ib.

Act of 1
700 against the growth

of popery , iii. 4^9 , and

note 1 , ib. ; severity of its

penalties, ib. ; not carried

into effect, ib.

Act of Settlement, iii. 4^' ;

limitations of the preroga-

tive contained in it, 4^5,
and note i, 4^6; remark-

able cause of the fourth re-

medial article, 467 ; its pre-

caution against th(3 inflii-
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cnce of foreigners, 472, and

note I ; importance of its

sixth article, ib.

Act of Toleration a scanty

measure of religions liberty,

iii. 452.

Act for preventing ihe growth

of schism , iv. 67.

Act against wrongous impri-

sonment in Scotland , iv.

176,

Act of security in Scotland,

1704, iv. 79 ; its particu-

lars , 80.

Acts harsh against the native

Irish in settlement of colo-

nies , iv. 287.

Act for settlement of Ireland

,

iv. 255; its insufficiency,

258.

Act of explanation, 258; re-

marks on it, 259.

Acts replacing the crown in

its prerogatives, iii. 34 (see

Bills and Statutes).

Adamson , archbishop of St.

Andrews, obliged to retract

before the general assembly

of the church of Scotland

,

iv, i52.

Addresses , numerous servile
,

from all parties to James II,

iii. 320 , and note 2 , ib.

Administration of Ireland , in

whom vested, iv. 2o3.

Adultery,canon laws concern-

ing , i. 137 , i38 , note I

,

]36.

Agitators established in every

regiment, ii. 35o.

Aix-la-Chapelle, peace of, iii.

99-

Alienation , ancient English

laws on, i. i5, 16.

Allegiance, extent and power
of, i. 420, note 1 , 418.

Allegiance, oath of, admini-

steretl to papists under

James I, ii. 46, 47-
Allen, , liis treacherous

purposes against Elizabeth

,

i. 194, and note i.

Almanza , battle of, iv. 84.

Altars removed in churches
,

i. 122.

Alva, duke of, his designed

invasion of England, i. 180,

i8(.

Ambassadors , exempt from
criminal process, i. 2

1 7 ; ex-

tent of their privilege ex-

amined , ib. note i.

Andrews , Dr. Launcelot , bi-

shop of Winchester, his sen-

timents on transubstantia-

tion , ii. 148, note i; sin-

gular phrase in his epitaph,

149, note 1 ; doctrines of,

I 5o , note 2.

Anjou, duke of, his proposed
marriage with queen Eliza-

beth, i. 169, wofe, 184,191,
3i3 , 3i4 , and note.

Anecdote of king Charles the

First's letters to his queen

,

ii. 325, note \ .

Anecdotes , two , relating to

king Charles I and Crom-
well, ii. 356, note 1.

Anglesea, lord privy seal, state-

ment of, in the case of lord

Danby, iii. t49) note 1.

Anglican church, ejected mem-
bers of, their claims, iii. 21.
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Anne, princess of Denmark,
her repentant lei ter to James

II , iii. 385, note 1 \ a nar-

row-minded, foolish woman,
ib. ; her dark intrigues with

the court of St. Germain
,

385.

Anne
,
queen of Great Britain,

her incapacity for govern-

ment, iv. 1 5 ; her confidence

in Godolphin and Marlbo-

rough , ib. ; revolutions in

her ministry, 16; alarmed

at the expedition of the pre-

tender, 3 I ; her secxet in-

tentions with respect to the

pretender never divulged,

87, and note i ; her death

,

42 ) and note i.

Appeafs in civil suits in Scot-

land lay from the baron's

court to that of sheriff or

lord of regality, and ulti-

mately to the parliament

,

iv. 146.

Aristocracy, English, in Ire-

land , their analogy to that

of France, iv. 198.

Aristocracy of Scotland , sys-

tem of repressing the , iv.

i/|2; causes for it , i43.

Aristocracy of Scotland , in-

fluence of the , in the reign

of James IV, iv. i43-

Argyle, earl of, refuses to sub-

scribe the test, iv. 168 :

convicted of treason upon
the statute of leasing-ma-

king , and escapes, ib. ; is

executed after his rebellion

upon this old sentence, i6g.

Arlington, Henry Bennet, earl

of, one of the cabal, iii. 96;
obliged to change his po-
licy, laS.

Arminian controversy , view

of the, ii. 37-43, and notes.

Arms
,
provided by freehold-

ers, etc. for defence of the

nation, ii. 246, i/^^, note 1.,

247-

Armstrong, sir Thomas, given

up by the States, and exe-

cuted without trial, iii. 21 3.

Army, conspiracy for bringing

in , to overawe the parlia-

ment , ii. 216, 217, and
note.

Army of Scotland enters Eng-

land , ii. 293.

Army, parliamentary, new-
modelled, ii. 3 1 1 ; advances

towards London , ii. 348.

Army, proposal of the, to king

Charles I at Hampton-court,

ii. 352; rejected by him,

355; innovating spirit in,

368 ;
publishes a declaration

for the settlement of the na-

tion , 371; principal offi-

cers of, determine to bring

the king to justice, 872, and

note 2 , ib.

Army disbanded, ii. 16 ; origin

of the present, ib.

Armv, gi'cat, suddenly raised

by Charles II, iii. i32 , and

note 1 , 1 33.

Army, intention of James II

to place the , under the

command of catholic offi-

cers , iii. 294.

Army, standing , Charles the

Second's necessity for, iii.
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lo/j; its illegality iii time

of peace, ZGi , and note i,

ib. ( see Standing Army ) ;

apprehensions from it , iv.

82, and note i, 83.

Army reduced by the com-
mons , iii. 408.

f\.rmy recruited by violent

means, iii. 22, and note i.

Array, commissions of, iii.

246.

Arrest, exemption from,claim-

ed by the house of com-
mons, i. 36o—363 ; arrest,

parliamentary privilege of

exemption from, 407? 4^8,

Articles, lords of the, wliat

they propounded when ra-

tified by tlie three estates

did not require the king's

consent to give it validity,

iv. 145 ; their origin and
power, 140; regularly na-

med in the records of every

parliament from the reign

of .Tames IV, 141 ; abolish-

ed, 176.

Articles of the church of Eng-
land, real presence denied

in the, i. 122 ; subsequently

altered , ib. and note i ; ori-

ginal drawing up of the
,

1 3 1 , and note 1 ; brought

before parliament, 260,261;

statute for subscribing, 260;

ministers deprived for re-

fusing, 262 , note I.

Articles , thirty-nine , denial

of any of the, made excom-
munication, i. 409) note 2.

Articles of the church on pre-

destination , ii. 38.

Aniculi Cleri , account of the,

i.437.

Attainders against Russell ,

Sidney, Cornish, and Arm-
strong, reversed , iv. 436.

Atterbury, Dr. Francis, an ac-

count of his book entitled

Rights and Privileges of an
English Convocation , iv.

G 1
;
promoted to the see of

Rochester, 63 , and note 1.

, Bishop, his dissaffec-

tion to the house of Hano-
ver , iv. 71, and note 1 ;

deprived for his see , and

banished for life, 72.

Ashby, a burgess of Ayles-

bury, sues the returning of-

ficer for refusing his vole

,

iv. gt).
•

Ashley, Anthony, lord (after-

wards earl of Shaftesbury)

,

one of the cabal , iv. 96.

Ashley, serjeant, his speech in

favour of prerogative, ii.

22 , note I

.

Ashton, John, remarks on his

conviction for high treason

on presumptive evidence
,

iii. 436.

Association abjuring the title

of James II , and pledging

the subscribers to revenge

the death of William III gc-

rally signed, iii. 396, and
note I.

Arundel, Thomas Howard ,

earl of, his committal to the

Tower, ii. 7.

Arundel , Henry Howard , earl

of, his case in parliament
,

iii. 269, note i.
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Artillery company established,

ii. 247-
Atkinson , , his speech

in the house of commons
against the statute for the

queen's power, i. i56, 167,

note 1.

Augsburg Confession, consub-

stantiatlon acknowledged in

the, i. 120.

Augsburg, league of, iii. 338.

Aylmer, John, bishop of Lon-

don, his persecution of pa-
pists , i. 192, note I

.

Aylmer, bishop, his covetous-

ness and prosecution of the

puritans , i. 273 , 274 , and

note 2; Elizabeth's tyranny

to, 3o4, note I ; his answer to

Knox against female monar-

chy , 376 ;
passage from his

book on the limited power
of the English crown , 377,

878.

B.

Bacon , sir Francis , lord Veru-
1am , his praise of the laws

of Henry VII, i. 14 ; his

error concerning benevo-
lence, 18, note I ; his ac-

count of causes belonging to

the court of star-chamber,

72 ; his apology for the exe-

cution of catholics, 222,
note I ; his character of lord

Burleigh, 276; excellence

and moderation of his Ad-
vertisement on the Contro-

versies of the Church ofEng-
land , 3o6 , 3o7, and note i

;

disliked agreeing with the

house of lords on a subsidy
,

372; his desire for ecclesias-

tical reform , /\oi, note 1
;

his scheme for an union of

England and Scotland, /117,

note I ; his advice to James I

on summoning a parliament,

467 ; acquainted with the

particulars of Overbury's

murder, 4*6 , and iiote i
;

impeached for bribery, 484 ;

extenuation of, 4^5, note;

his notice of the puritans
,

ii. 3o , note i ; recommends
mildness towards the pa-

pists, 49 •>
note I.

Bacon, sir Nicholas , abilities

of, i. 147; great seal given

to, ib. note i ; suspected of

favouring the house of Suf-

folk , 173; his reply to the

speaker of the house of

commons , 34o.

Baillie , Robert, his account

of the reception and im-

peachment of the earl of

Strafford in England , ii.

2o5 , note.

Balmerino, lord, tried for trea-

son on the Scotch statute of

leasing-making, iv. 162.

Bancroft, Richard, archbishop

of Canterbury, endeavours

to increase the ecclesiastical
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jurisdiction, i. 436, 437, and
fiote ; puritan clergymen de-

prived by, ii. 29, andnotc;
defence of episcopacy , 3i ,

note.

Bangorian controversy, iv. 65
;

character of it, ib. note i.

Bank of England, its origin,

depreciation of its notes
,

iii. 402.
Banks

, sir John , attorney ge-

neral , his defence of the

king's absolute power, ii. 9 1

.

Baptism by midveives abolish-

ed, i. 2/|5, note.

Barnes, Dr.Thomas, appointed
to defend the marriage of

Heni-y VIII vf\[\i Catherine

of Arragon , i. 81, note ;

sentenced unheard. , and
burjied for heresy, /40.

Barebones' parliament, ii. 899 ;

apply themselves with vi-

gour to reform abuses, 400;
vote for the abolition of

the coui't of chancery, 401 ;

alaz'm the clergy, ib. ; sur-

render their power to Crom-
well

, 402.

Barillon ( French ambassa-
dor ) favours the opposition^

iii. 1 38 , note 1 ; sums given

to members of pai'liament

mentioned by, 14 ' ; remarks
on that corruption, ib. ; sus-

picions against, i^S; extract

from, concerning an address

from the commons to the

king, 290, note i ; his con-
versation with James II, 293,
/lOtC I .

Baronsof parliament 5 the title

of, objected to , i. 4^*^ j

note I

.

Baronets created by James I Jo

raise money, i. /\5IS , and
note.

Barons , English , their acqui-

sitions in Ireland, iv. igS.

Barrier treaty of lord Towns-
hend , iv. 24

•

Bates , , case of, for re-

fusing to pay custom, i. 429,
and note 1

.

Beal , , his book against

the ecclesiastical system of

England, i. 200.

Beauchamp, William Seymour,
lord , honours of his family

restored to , i. 3t(5.

Beggars caused by the alms of

monasteries, i. 107 ; statute

against giving to , ) 08, note.

Bell, Mr. , his attack on licen-

ses, i. 342, 345; elected

speaker, 543, and note i.

Bellarmine , cardinal Robert ,

opposes the test oath of

James I, i. 48, and note 1.

Benison , , his imprison-

ment by bishop Aylmer , i.

274.
Bei'kley, sir John , justice of

the King's Bench , defends

ship-money , ii. 86 , and
note I ; the king's absolute

power, 92.

Bedford , Francis Russell , se-

cond eai'l of, imprisoned

under queen Mary on ac-

count of his religion , i. 140;
his death, ii. 228, and
note 1

.

Bedford, William Russell, fifth
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earl of, joins king Charles I

at Oxford, ii. 280 ; is ill re-

ceived, 281 ; returns to the

parliament , ib.

Bellay, Joachim du, bishop of

Bayonne, reports that are-

volt was expected in Eng-

land on the divorce of Hen-

ry VIII, i. go.

Benefices, first- fi'uits of, taken

from the pope, i. 87.

Benevolences, oppression of,

under Edward VI, i. 18
;

abolished under Richard III

and revived by Henry VII
,

ib.
;
granted by private per-

sons , ib. note.

Benevolence, exaction so call-

ed in 1645, i. 3i—33; con-

sequences of refusing to

contribute to it , 3x ; taken

by queen Elizabeth, 33 1.

Jiote.

Benevolences required under
James I , i. 461.

Bennet , Dr. , his proposal

onlhe divorce of HenryVIII,

i. 88 , note.

Bennet, , an informer

against papists , i. 208 ,

note 1.

Berkeley, parliamentary im-

peachment of, ii. 266, 7iote.

Berkeley, Charles , first earl

of, his administration in

Ireland in 1670, iv. 260.

Berry, duke of , effect of his

death in 1 7 1 2 on the French
succession, iv. 27.

Berwick , right of election ex-

tended to, by Henry VIII

,

iii. 273,

Berwick, treaty of, ii. 180,
and note.

Best , Paul , ordinance against

,

for writing against the Tri-

nity , ii. 341 1 note.

Bible, 1 535, church transla-

tion of the
,
proscribed , i.

Ill; liberty of reading,

procured bv Cromwell, and
recalledby Henry VIII, 112,

and note.

Bill of exclusion , drawn in

favour of the duke ofYork's

daughters, iii. 176 ; of rights,

36o ; of indemnity, 371 ;

for regulating trials upon
charges ofhigh treason, 429;
of 7 th ofqueen Anne afford-

ing peculiar privileges to

the accused, 440; to pre-

vent occasional conformity,

passes the commons , and
is rejecftd by the lords, iv.

.67.
Bills against occasional con-

formity, and that restraining

education , r(ipealed by the

whigs, iv. 68 , and note.

Birth of the pretender , suspi-

cions attending the, iii. 332.

Birch, Dr. Thomas , confirms

the genuineness of Glamor-
gan's commissions , ii. 329.

Bishops of England , authority

of the pope in their election

taken away, i. 89 ; their ad-

herence to Rome the cause

of their abolition by the

Lutherans, i 34 ; less offen-

sive in England than Ger-

many , ib. ; defend church

properly in England, i35 ;
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some inclined to the puri-

tans , 247 ; conference of
,

with the liouse of commons ,

283 ; commons opposed to

the , 283, 285
;
puritans ob-

ject to their title, 3o2, note t

;

character of, under Eliza-

beth , 3o3 , and note 3o4
;

tyranny of the queen to-

wards them , 3o4 , and note ;

conference of, with the pu-

ritans at Hampton -Court,

401 , and note; moderated
government of, proposed

,

221 , and notes; proceed-
ings on abolishing , 222 ,

223 , excluded from parlia-

ment , 224, And. note ; re-

flections on that measure
,

225, 226; impeachment of

the twelve, 260, and note;

proceedings of the , against

the puritans, ii. 3(5 ;
jurisdic-

tion of the , 127, and note ;

restored to their seals in the

house of lords , iii. 36 ; their

right of voting denied by the

commons , in the case of lord

Danby, 1 5o ; discussion on
the same , ibid. ; restored to

Scotland after six years' abo-

lition , iv. 167; and to part

of their revenues , ib. ; their

protestations against any
connivance at popery , iv.

343 , note.

Bishops
,
popish , endeavour

to discredit the English

scriptures , i. 111, note \
;

refuse to officiate at Eliza-

l)eth's coronation, i47»ib. ,

note 1 ; deprived under Eliza-

beth , 1 49 ; tbeir subsequent

treatment , i58.

Bishoprics despoiled in the re-

formation under Henry YI ,

i. 1U7.

Black, one of the ministers of

St. Andrew's ,
summoned

before the privy-council of

Scotland , iv. i55.

Blackstone, sir William, his

misunderstanding of the sta-

tute of allegiance, iith

Henry VII , i. 1 3 , note i
;

inadvertent assertion of, iii.

'95-
.

Blair, sir Adam, impeached
for high treason, iii. igS.

Bland , , fined by autho-

rity of parliament , i. 369.
Blount, John, sentenced by the

lords to imprisonment and
hard labour in Bridewell for

life , iv. 107.

Bolingbroke , Henry St. John
,

lord , remarkable passage in

his Letters on History, iii.

108, note I ; character of his

writings , iv. i3o; engaged
in correspondence with the

pretender , 34 » and note

;

impeached of high treason
,

47; his letters in the Exami-
ner answered by lord Cow-
per, i3o , note 2.

Boleyn , Anne, time of her

marriage with Henry VIIE

considered ,1.82; interested

in the reformed faith, 91 ;

her weakness of character,

42 , note ; undoubted in-

nocence of; her indiscre-

tion ; infamous proceedings
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upon her trial; her levities in

discourse brought as charges

against her; confesses a pre-

contract with lord Percy
;

her marriage with the king
annulled, 43; act settling the

crown on the king's children

by, or any subsequent wife
,

/j.5.

Boiton, loi'd chancellor, his

treatise on the independ-
ence of Ireland, iv. 270.

Bonaght, usage of, explained,

iv. 194.

Bonaght and coshering , bar-

barous practice of, iv. 2o5.

Bonner, Edmund, bishop of
London, his persecution,

i. 129; treatment of, by
Edward Vl's council, i3i,
note I ; royal letter to , for

the prosecution of heretics
,

143, Jiote I ; imprisoned in

the Marshalsea, 1 58 ; denies

bishop Horn to be lawfully

consecrated, ibid.

Books of the reformed religion

imported from Germany and
Flanders, i. 100; statute

against, note i, ibid; books
against the queen prohibit-

ed by statute , 286.

Books , restrictions on print-

ing , selling, possessing,

and importing , i. 3
1 9, Sao,

Sal , and notes.

Booth, sir George, rises in

Cheshire in favour of

Charles II, ii. 447-
Boroughs and burgesses, elec-

tions and wages of, underEli-

zabeth, i. 356, and//'^/t', 358.

Boroughs, twenty-two created

in the reign of Edward II,

i. 60; fourteen added to the

number under Mary, ib.
;

state of those that return

members to parliament, iii.

27 1
; fourteen created by

Edward VI , 278 ; many
more by Elizabeth , ibid.

Boroughs royal of Scotland

,

common usage of the , to

choose the deputies of other

towns as their proxies, iv.

161.

Bossuet , Jacques, his invec-

tive against Cranmer, i. i32.

Boucher, Joan , execution and
speech of, i. 129, and
note I , 3o.

Boulter, primate of Ireland,

his great share in the go-
vernment of Ireland in the

reign of George II, iv. 268
;

Stone
,
primate of Ireland

,

his great share in the go-

vernment of Ireland in the

reign of George II , ibid

;

odium of his character, 269.

Bound , Dr. , founder of the

Sabbatarians , ii. 32, note,

Boyne , splendid victory of

the
, gained by William III,

iv. 261.

Brady , Dr. Thomas , remark
on his treatise on boroughs,
iii. 278; remarks on his

writings ,218.
Brehon , customs of , murder

not held felony by the , iv.

1 99 , and note.

Brewers, complain of an im-

position on malt, i. l\<Ji-,
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note; proclamation concern-

ing, ii. 96.

Bribery, first precedent for

a penalty on, i. 36i; im-
peachments, for, 4^4; pre-

valent in the court of Charles

II, iii. 70; its prevalence at

elections , iv. i 35.

Bridgeman, sir Orlando, suc-

ceeds Clarendon, iii. 97.

Brihuega, seven thousand Eng-

lish under Stanhope sur-

render at , iv. 23.

Bristol, John, Lord Digby, earl

of, refusal of summons to

,

etc., ii. 8, g, 10, note i.

Bristol, George Digby, earl

of, converted to popery,
iii. 56 ; attacks Clarendon ,

84 ; note 1

.

Brodie, Mr. , his exposui'e of

the misrepresentations of

Hume, i. 383, note.

Brown, sir Thomas , his abili-

ties , ii. 164.

Bi'ownists and Barrovpists
,

most fanatic of the puri-

tans, i. 289; emigrate to

Holland, ibid.; execution

of, 290, and 7iote i.

Bruce , Edward , his invasion

of Ireland, iv. 207.

Bucer, Martin, his permission

of a concubine to the land-

grave of Hesse, i. 91, note ;

objected to the English vest-

ments of priests , 13^; his

doctrines concerning the

Lord's Supper, 121, 122;
politic ambiguity of, ibid.

note

;

assists the leformation

ia England , 1 22 ; and in

drawing up the forty-two

articles, i3i, note.

Buckingham,Edv/ard Stafford,

duke of, his trial and exe-

cution under Henry VIII,

i. 36, and note; his im-
peachment, ii. 5, 6, 74j
note 1

.

Buckingham, George, Villiers,

duke of, his connexion with

Lord Bacon's impeachment,

i. 4^5, 486, «o;e; sets aside

the protracted match with

Spain, 5oi ; deceit of, ii. 3,

and 7iote i ; his enmity to

Spain , 5o , 5
1

, and notes ;

his scheme of seizing on
American gold mines, 5i

,

note.—
,
(son of the preced-

ing) , one of the cabal mi-
nistry, iii. 97; driven from

the king's councils , 1 25 ;

administration of, during

the reign of Charles II, 236.

Buckingham , John Sheffield ,

duke of, engaged in the in-

terest of the pretender, iv.

34, and note i

.

Bull of Pius V deposing Eliza-

beth ,1. 181; prohibited in

England by statute , 184.

Bullinger, Henry, objected to

the English vestments of

priests , i. i3g.

Buonaparte, Napoleon, cha-

racter of , compared with

that of Oliver Cromwell.

Burchell , Peter, in danger of

martial law under Eliza-

beth, i. 32 5 , and note i

.

Burgage tenure, iii. 277; opi-
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nion of the author concern- his death on the French suc-
ing ancient, 284- cession , iii. 436.

Burton , Henry, and Edward Burnet, Dr. Gilbert, bishop of
~

'
' prosecuted by Salisbury , denies the an-Bastwick

the star-chamber, ii. 11 5.

Butler, Mr. Charles, his candid

character ofCranmer, i. i34,

note ; his discussion of the

oath of supremacy, i5j
,

note.

Bushell, a juryman, committed
for non-payment of his fine

imposed on him in the case

of Penn and Mead , iii.

•234.

Burgesses, wages of boroughs
to, i. 356, note 1; debate

on non-resident, in the house
of commons, 358.

Burgundy, duke of, effect of

swer of Henry VHI to Lu-
ther, i. 7g; and the king's

bribery of the universities on
his divorce, 82, note 1; his

doubts on the time of Anne
Boleyn's marriage, ibid. ; his

vahiation of the suppressed
monasteries, 83; his obser-

vations on the persecutions
of Mary, 143, note i ; anec-
dote related by, 286 ; his re-

markable conversation with
Bentinck, ii. 55, note ; re-

mark of, on the statute for

regulating trials in cases of

high treason, 1 39.

c.

Cabal ministry , account of

the, iii. 96.

Cabinet council
,
question of

its responsibility, iii. 469 ,

ax\& note i, ibid.; members
of the , answerable for the

measures adopted by his

consent
, 472.

Calais , right of election ex-

tended to, iii. 272.

Calamy, Edmund, irregularly

set at liberty by the king's

order, iii. 60.

Calvin, John, adopts Bucex''s

doctrine on the Lord's Sup-

per, i, 121; malignity of,

i2g; objected to the Eng-

lish vestments of priests

,

i3c); incurred odium for

the death of Servetus , i64j

note.

Calvinism in England, ii. 38

—

40 , and note
, 4"'

Calvinists , severe act against

the , iii. 63

.

Cambridge University; attach-

ed to protestantism , i. 249.
Camden, William, Clarenceux,

king of arms, remarks of,

concerning Elizabeth's ap-
pointment of a successor, i.

170.

Cameronian rebellion, iv. 167

;

the Cameronians publish a
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declaration renouncing their

allegiance to Charles II, ?6g.

Campion , Edmund , executed

for popery, i. igy, 198; his

torture
,

justified by lord

Burleigh , 202, 2o3.

Canons , ecclesiastical , new
code of, under James I, i.

/iop, 4'o» aifl notes; de-

fending the king's absolute

power, 4^4? and note, 4^5.

Canon laws , commissioners

appointed for framing a new
series, i. i 35, note, \ 36 and
note ; character of the ca-

nons , which were never

enacted, ibid. 124 , note ;

amendments of, attempted,

258.

Carleton , sir Dudley; his un-
constitutional speech on par-

liaments, II. 6, note.

Carte, Thomas, his censure of

the character, etc. of queen
Mary, i. 142 , note 1 ; his

anecdotes of Godolphin and
Harley, iv. 3o , note i ; his

Life of the duke of Ormond,
IV. 25o ; the fullest writer on
the Irish rebellion , ibid.

Carte and Leland , their ac-

count of the causes of the

rebellion in 1641 , i'. 753 ,

note.

Cartwrlght, Thomas, founder

of the puritans, i. 25 i ; his

character, ibid. ; his admo-
nition , aS'i ; his opposition

to civil authority in the

church, 253; his probable
intent of its overthrow , ib.

note ; design of his labours ,

256; objected to the seizure

of church property, ibid.

note ; summoned before

the ecclesiastical commis-
sion, 280; disapproved of

the puritan libels , 281 ; as-

sertions of , concerning

scripture, 292 , note.

Catherine of Arragon, queen
of Henry VIII ; his marriage

with her, and cause of dis-

like, i. 80, 81, and note ;

divorce from , 82 ; doubts

on her appearance before

the legates, 85 , note; feel-

ings of the nation in her

favour, go.

Catholic religion , presump-
tion of the establishment of,

ill. 1 12.

Catholic religion , remarks on
James the second's intention

to re-establish. Hi. 294-
Catholics, laws of Elizabeth

respecting the, I. chap, lit.

145— 229; a proud and ob-

noxious faction in the reign

of Charles I, il. 296 ; natural

enemies to peace , 297 ;

hated by both parties , 396 ;

Charles I. gave much offence

by accepting their proffered

services, 3o5; promises of

Charles II to. Hi. 53; severe

laws against, 54 ; loyalty of,

Ibid. ; Charles Il's bias in

favour of, 55 ; laws against,

enfurced in Ireland, iv. 23 i.

Catliollcs of Ireland, claim the

re-establlshment of their re-

ligion , Iv. 253; aim at re-

voking the act of settlement.
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260 ; their hopes under
Charles II and James 11,

ib . ; the possessions at the

end of the seventeenth cen-

tury, 263; severity of the

laws against tliem during

the reigns of AVilliam III

and Anne, ibid. ; severe pe-

nahies imposed upon them,

ibid.

Cavaliers, ruined , inadequate

relief voted to, iii, 3i.

Cavendish, Richard, proceed-

ings concerning his office

for wrils , i. 876, 377, note.

Cecil, AVilliam, lord Burleigh,

his great talents, i. 148 ;

paper of, on religious re-

form , ibid, note ; his me-
moranda concerning the de-

bates on the succession un-

der Elizabeth , note ; his

conduct concerning Eliza-

beth's marriage, 167 ; ar-

guments of, relating to the

archduke Charles and the

earl of Leicester, ibid, note,

167; procures an astrolo-

gical judgment on her mar-
riage with the duke of An-
jou, 1 69, note, 3

1 4 ; favours

hor marriage with the arch-

duke Charles, 168 , note i ;

suspected of favouring the

house of Suffolk, lyS, and

note 1 ; memorandum of,

concerning the queen of

Scots, 179; fears of, con-

cerning the nation, 182,

1 83 \ his proceedings against

Mary Stuart restrained by

Elizabeth, 186 ;
pamphlets

of, in defence of Elizabeth,

20 1 , 202 , and note , 20/i ;

answered bj' cardinal Allen,

and supported by Stubbe ,

202, note ; his memorial on
the oath of supremacy, 204,

2o5 ; his advice for repress-

ing of papists, 206; fidelity

of his spies on Mary queen

of Scots ,212; continues his

seveiity to the papists, 226;

his strictness over Cam-
bridge University, 2.5 r , note;

averse to the severity of

Whitgift, 278, ibid., note;

his apology for the puri-

tans , 275 ; his constant

pliancy towards Elizabeth,

276; his spoliation of church

property, 3o2; project of,

for raising money, 33o; in-

terests himself in affairs of

private individuals, 33 1 ,

and /20?e , 332 ; his policy

in doing so , 33i ; foresight

the character of his admi-

nistration , 333.

Cecil, Robert (earl of Salis-

bury) , his innocence of the

gunpowder conspiracy, ii.

46 , note.

Celibacy of priests, its origin

and evils considered , i. 1 28,

and note.

Ceremonies , superstitious
,

abolished in England , i.

116.

Chambers, Richard, proceed-

ings against , for refusing

to pay customs , etc., ii.

72 , 73 , 86.

Chancery, court of, its prac-



INDEX.

tice concerning charitable

bequests, i. io6, note.

Chancery, origin and power
of the court of, i, 4^45 dis-

pute on the extent of its ju-

risdiction
, 4^5, 466.

Chancery, abolition of the

court of, voted, ii. 400-
Chantries, acts for abolishing,

i. 126; disposition of their

revenues, 127.

Charles I , king of England
,

constitution of England un-

der, from 1625—29 , ii.

chap, vii, i—64; favour-

able featui'es of his cha-

racter, 1 , and note ; succeeds

to the throne , in prepara-

tion for war, 2
;
privileges

of parliament infringed by,

7,8; determines to dissolve

it , 10, and note j ; demands
a loan , and consequent tu-

mult ,11, and note 2 , 1 3
,

i4; arbitrary proceedings

of his council , i3 , note 1

;

summons a. new parliament,

20, and note; his dislike to

the petition ofright, ao-aS
;

answer concerning tonnage

and poundage , and pro-

rogues the parliament, 27;
his engagement to the Spa-

nish papists when prince of

Wales, 52; conditions for

his marriage with the prin-

cess Henrietta Maria, 54;
view of his third parliament

compared Avith his charac-

ter, 63 ; constitution of Eng-
land under, from 1629 — 4^,
chap, viii, 65— 190 ; decla-

ration of, after the disso-

lution , 65 , 66 , and note ;

principal features of his fo-

reign policy, 81—84; exte-

nuation of his government,

g6 ; his proclamations, ib.j

pi'oceedings against the city,

100 ; offer of London to

build the king a palace

,

ib., note ; principal charges

against his government, 10?,;

his court, etc., suspected of

favouring popery, i43, i44j

i58, and note ; supposed to

have designed restoration

of church lands, i53; at-

tempts to di'aw him into the

Romish church , i58, 169;
aversion to calling a par-
liament , 181— 183 ; vain

endeavour to procure a

supply from, i85; dissolv-

ed, ibid. ; liis conduct to,

186, 187; his means for

raising money, 189; sum-
mons the council of York,
ib. ; assents to calling a par-

liament, 190; constitution

of England under , from
1640

—

42rchap.ix, 192

—

270 ; his desire of saving

lord Strafford ,211, note ;

recovers a part of his sub-

jects' confidence, 228; re-

monstrance on the evils of

his government, 229—23
1

,

and ?ioles ; his sincerity still

suspected, 232—234; ^'*

attempt to seize members
of parliament , 235 , note

,

236, and note; effects of,

on the nation , 239 ; his sa-
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rrifices to llio parliainont,

a5i ; nineteen propositions

offered to , ibid.; powers

rlaimed by, in the nineteen

propositions, aSa ; compa-
rative merits of his contest

with the parliament, 9.54

—

a^o ; his concessions imj)or-

tant to liis cause, 266 , 267 ;

his intentions oflevyingwar

considered , 266, note ; pro-

bably too soon abandoned
the parliament, 268— 270 ;

his success in the first part

of the civil war , 272; hard

usage of, excites the sym-

pathy of the aristocracy ,

272; placed at tlie head of

a considerable army, 273 ;

retires from the field at

Edgehill , ib. ; campaign of

i6/j'3 in his favour, ibid. ;

supposed error in besieging

Gloucester, ibid. ; affair at

Brentford injurious to his re-

putation , 275; his strange

promise to the queen , 277 ;

success of, 280 ; denies the

two houses the name of a

]>arliament, ib.
;
great error

of, ib. ; earls of Holland ,

Bedford, and Clare join
,

ibid. ; tlieir bad reception,

281 ; they return to thepar-

liament, ibid. ; is inferior

in sidjstantial force , 283
;

impolicy of, ibid. ; his dif-

ficulties increased, 293; yeo-

manry and trading classes

general against him , ibid.
;

remarks on the strength and

resources of the two parties,

2S9

294 ; loses ground during
winter, ibid.; makes a truce
with the rebel catholics

,

2g5 ; who are beaten at

Nam])lwich, ibid,; distrust

entertained of him by his

own adherents , ibid. ; suc-
cess over Essex in the west

,

ibid. ; distraction of his

councils at Oxford , ibid.
;

differences of his adherents,

ib. ; summons the peers and
commons to meet at Oxford,

296 ; they meet in consider-

able strength , and are eager
forpeace

, 398 ; vote of par-
liament summoning him to

appear at Westminster, ib.

;

does not sustain much loss

in the west , 3io ; his use-
less and inveterate habit of
falsehood, 3o5 ; defeat of,
at Naseby, 3i4; consequen-
ces of , ibid. ; observations
on his conduct after his de-
feat , ibid. ; suj-rendei's him-
self to the Scots , 3i8 ; re-

flections on his situation
,

ibid.
; fidelity to the F^nglish

church, 319 ; thinks of es-

caping, 322; imprudence of
preserving the queen's let-

ters which fell into thehands
of parliament, 324, and
note; gives power to the

queen to treat with the ca-
tholics, 326, and note \ ; dis-

avows the powers granted,

to Glamorgan , 328 ; his in-

sincei'ity and obstinacy, 33 1;

delivered up to the parlia-

ment, 332 ; remarks on that

»9
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event, ibid. , and notes ; of-

fers made by the army to
,

3/47 ; taken by Joyce , 348 ;

army offers to restore bim,
ibid. ; seized by Joyce , ib.

;

treated with indulgence
,

35 \ "jhis indiscretion on that

event , ibid., and note ; his

ill rcce])lion of ihe propo-

sals of the army at Hampton-
Court, 355 ; disdainfully re-

fuses the propositions made
to him, 355; escapes from
Hampton - Court , 357 \ his

patien t firmness , 358; con-

cessions to the parliament,

359; declines passing four

bills , ibid.
;
placed in soli-

tary confinemenr , ibid. ; re-

marks on his trial, 374 ; exe-

cution of, 376 ; reflections

on his execution, character,

and government , 377, and
note ; his innovations on
the law of Scotland , iv. 1 60

;

state of the church in Ire-

land in the reign of, 229,
note; his promise of gra-

ces to the Irish ^ il\\ ; his

perfidy on the occasion
,

242; arguments in favour

of his being the author of

Icon Basllike , il. 482 ; tes-

timony of Mr. Levett , his

page at Carisbrook
, 4^5;

testimony of sir Thomas
Herbert , ibid. ; the Icon

revised by him , ibid. ; his

natural character compared
with that displayed in the

Icon Basilike , t^^"/.

Charles II , king of Plngland ,

seeks foreigu assistance, ii.

406; attempts to interest the

pope in his favour, 407 ;

promises toleration lo the

catholics, ibid., and note

;

his court at Brussels
, 444 ;

receives pledges from many
friends in England , ibid.

;

pressed by the royalists to

land in England
, 44^ ; will

not permit the duke of York
to land in England, ibid.;

his reasons for this , ibid. ,

and note ; fortunate in

making no public engage-

ments with foreign powers,

45o ; tries to bring over the

leaders of the common-
wealth , ibid; hatred of the

army to, 4^9 '> his restora-

tion considered imminent

,

early in the year 1660, and
note; difficulties attending

his restoration , 4^4 '> con-

stitution of the convention

of parliament greatly in his

favour , 468 , and notes ; re-

marks on his unconditional

restoration
, 470 ; his de-

claration from Breda , iii.

3
;
proclamation soon after

landing , 6 ; re- enters 'on the

crown lands, 10; income
settled on, i3; character

of, by opposite parties, 19 ,

and note ; promises to grant

liberty of conscience , 20
;

his declaration in favour of

a compromise , 25; renews

his declaration from Breda,

ibid., and note; his con-

duct to the presbyterlans
,
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26, and notes; violates his

promise by the execution of

Vane; his speecli to parlia-

ment concerning the trien-

nial act , 38 ; violates the

spirit of liis declarations ,

53 ; his bad conduct to the

presbyterians, ibid. ; wishes

to mitigate the penal laws

against the catholics , 55
;

his inclination toward that

mode of faith , ibid. , 56
,

note ; scheme of, for grant-

ing a full toleration to the

catholics , 67 ;
publishes a

declaration in favour of li-

berty of conscience, 5g ^

private life of , 68 ; not

averse to a commission of

inquiry into the public ac-

counts, 73; commons jea-

lous of his aesigns, 76; soli-

cits money from France, 9 1

;

intrigues with France
, gg ;

his desire ofabsolute power,
100 ; complains of the free-

dom of political conversa-

tions , 10 I ; Clarendon's

advice to him on that sub-

ject , ibid. ; advice of some
courtiers to , on the fire of

London, io3 ; unpopularity

of, io4; endeavours to ob-
tain aid fzom France , io5

;

desires to testify publicly his

adherence to the Romish
communion , ibid. ; his con-

ference with the duke of

York, Clifford, and A.rling-

ton^ for the advancement of

the catholic faith , 106 ; his

personal hatred to theDutch,

log; joins with Louis to

2<)I

subvert Holland
, ibid.

;

confesses to Louis XlVth's
ambassador the national
dislike to French alliance

,

110; his evasive conduct to

Louis XIV, III; hopes of
his court , 11 4 ; his prero -

gative opposed by the com-
mons , 119; complains to

the lords of the commons
,

1 20
;
gives way to the pub-

lic voice about the suspen-
sion bill, ib., and «o^<'; com-
pelled to make peace with
Holland, 126; his attach-

ment to French interests
,

127; receives money from
France , 23 2 ; his secret

treaties with France, i43;
his insincerity , ibid. ; his

proposal to Louis XIV of a
league to support Sweden,
ibid. ; his death anxiously
wished for by the Jesuits ,

164; his unsteadiness^ ^77)
and note ; tells Hyde it will

not be in his ])ower to pro-
tect the duke of York, 178 ;

offers made by him in the

case of exclusion ,180; im-
plores the aid of Louis XIV
against his council and par-

liament , 187; his secret

treaty with Louis XIV, ib.

;

his dissimulation, 1 89; no ge-

neral infringements of pub-
lic liberty during his reign,

23 1 ; consultations against

his government begin to be
held, 2o5 ; his connexion
with Louis XIV broken off,

222 ; his reconciliation with
the duke of Monmoutli ,
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223, and note i ; his dcatli

,

ib. ; tyrannical form of his

government in Scotland
,

iv. 167 ; state of the pro-

teslantsand catholics in Ire-

land at his restoration, 253
;

stale , character , and reli-

gion of the patties in Ire-

land at the restoration of

,

ibid-; fresh partition of Ire-

land in his reign , 255

;

his declaration for the

settlement of Ireland, ib.;

claims of the different par-

ties, ibid.; not satisfactory

to all concei-ned , 256 ; dis-

gusted with the Irish agents
,

ibid.

Charles IX king of France, his

persecution of thcprotestant

faith , i. 18/} , 1 85.

Charles V emperor of Ger-

many, his influence over the

pope on Henry VIII's di-

vorce , i. 84 ; intercedes for

the princess Mary to enjoy

her religion, 129.

Charles , archduke of Austria ,

a suitor for the hand of

Elizabeth , i. 167, 190; Ce-

cil's arguments in his favour,

ibid. , note 1 ; recognized as

king of Spain , iv. 1 7 ; elect-

ed emperor, 23.

Charles Louis, elector pala-

tine , suspected of aspiring

to the throne , ii. 36?, note.

Charnock, one of the conspi-

rators to assassinate Wil-
liam III , iii. 395 , note 1

.

Chalellerault , verses displayed

at the entry of Francis Hat,
i. 175 , note.

INDEX.

Chester, right of election ex-

tended to , iii. 272.

Chichester, sir Arthur, lord de-

puty, his capacity, iv. 235;
the great colony of Ulster

carried into effect by his

means , ibid.
;
particulars of

his measures for this great

undertaking , ^36.

Chieftains , Irish , compelled

to defend their lands , ii.

716.

Chillingworth , Dr. William ,

his examination of popery,

ii. 1 65, 167, 168 ; effect of

the covenant upon his foi-

tunes, 2C)i.

Cholinley, sir Henry, his letter

to the mayor of Chester

on a loan to queen Eliza-

beth , i. 2 3o , note i.

Christ Church College , Ox-
ford , endowed by Wolsey
from the suppressed monas-
teries, i. 94.

Church of England , view of ,

under Henry VIII, Edward
VI , and queen Mary , i.

chap, ii
, 76 , i44-

Church cei'emonies and liturgy

disliked by the reformers
,

i. 234 1 236; proposal for

abolishing , 238 , note ; con-

cession of beneficial, 240,
3o6 ; irregularly observed

by the clergy, 241 ; Eliza-

beth's reported offer of abo-

lishing, 3o5, and note.

Church of England , its tenets

and homilies altered under

Edward VI , i. 1 14; lilurgy

of, chiefly a translation of

the Latin rituals, ibid., and



note ; images removed from,
1 i6, and note ; altars taken

down and ceremonies abo-
lished in the , ibid.

;
prin-

cipally remodelled by Cran-
mer, 1 3 1 ; alterations in tlie,

under Elizabeth, i It'], note i;

its liturgy amended, 148 ,

and note 1 ; entirely separated

from Rome, i5o; opposition

of Carlw right to the, aSS ,

moderate parly of , tlie least

numerous under Elizabetli
,

258; attack on, by Strick-

land , ibid. J
its abuses , ib.

;

articles of, brought before

parliament , 260 , 261 j in-

novations meditated in the

,

ii. 219—228, and ^o/e^V par-

liamentary orders for pro-

tecting, 226, and note, 228,
and note , 227.

Church of Scotland , its im-

mense wealtli , iv. 147;
wholly changed in character,

since the restoration of tlie

bishops, i58; in want of

a regular liturgy , ibid,

;

English model not closely

followed ; consequences of

this , 160.

Church lands restored at the

restoration , iii. 1 i.

Church plate stolen in the re-

formation under Edward
VI , i. 127, note.

Church revenues, spoliation

of, in England , i. 3o2
,

3o3.

Civil war under Charles I , its

political justice discussed ,

ii. 260 — 267 , and notes ;

INDEX. 293

commencement of , 270 ;

great danger of, in the reign

of Charles II , iii. iq2.

Clanricarde , marquis of, his

unsullied character, iv. 25/|,

note.

Clare, earl of, joins the king,

and is ill received, ii. 281
;

returns to the parliament
,

ibid.

Clarence, Lionel, duke of, par-

liament held by, at Kilken-

ny, for reform of abuses ,

iv. 206.

Clarendon, Edward Hyde, earl

of, character of his talents

and works, ii. i6g , 170,
and note ; MSS. and inter-

polation of his History and
Life, 170, «o^c ; imperfec-

tions and pi-ejndlces of the

work, 171— 1 76, and notes,

180 , jzote ,189, note; ob-
servations on, 3i5 , note ;

against Monk, 461 ; reso-

lution of, to replace the

church in its property at the

restoration, iii. io;hisinte-
grlty

, 3o , and note i ; the

principal adviser of Charles
II , 39 ; remarks on , /jo ;

his prejudices
, 42 , note i

;

against any concession to

the catholics , 67 ; averse to

some of the clauses In the

act of uniformity, 58 ; his

bigotry to the tory party
,

74 ; narrow prepossessions

of, 75; opposes the com-
mission of Inquiry, ibid. ;

his downfall, 76; inveighs

against a })roviso in a mo-
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ney bill
, 72 ; strongly at-

tached to protestant princi-

ples , 83 ; decline of liis po-w'-

er, 81 ; his notions of the

English constitution , 82 ;

will not favour the king's

designs against the esta-

blished religion , 83 ; coali-

tion against , 84 , and note ;

severity of his treatment

,

ibid. , and note ; his faults

overlooked , 86 ; clandes-

tine marriage of his daughter

with the duke of York
, 77 ,

and note ; suspected of pro-

moting the marriage of Miss

Stewart and the duke of

Richmond , 81 ; his loss of

the king's favour, 83 ; his

succeeded by Tyrconnel in

the government of Ireland

,

iii. 3og.

Clark, baron of the exchequer,

his speech on the royal pow-
er,i. 429.

Clement VII (cardinal Julius )

])ope , his artful conduct

towards Henry VIII, i. 81
,

84; difficulties of deciding

on the king's divorce , 82

,

84 ; forced to give sentence

against liim, 84 , 85 ;
pro-

bably could not have re-

covered liis authority in

England , 88 ; last bulls of
,

in the reign of Henry VIII

,

ibid ; advice to the king on

his divorce, 92, note.

impeachment , 86 ; unfit for Clement VIII pope, favours

the government of a free

country, ibid. ; articles ofhis

inpeachment greatly exag-

gerated , 89 ; fears the hos-

tility of the commons, ibid.

;

charged with effecting the

sale of Dunkirk , ibid. ; his

close connexion Avith France,

91 ; conjectures oti liis po-

licy, ibid. ; advises Charles to

solicit money from France
,

ib. ; his faults as a minister,

92 ; further remarks on his

History of the Rebellion
,

ib., and note; his disregard

for truth, ibid.; his pusilla-

nimous flight
, g4 '> banish-

ment , ibid. ;
justification of

it
, 95 , and note ; severe

remark of, on the clergy,

iv. G5.

Clarendon , Ilenrv , earl of
,

Arabella Stuart's title to the

English crown, i. 387 ; his

project of conquering Eng-
land, ibid. , note.

Clergy, levy on their posses-

sions under Henry VIII ,

i. lb, 28 ; immunity of the,

from civil autliority, 77 ;

compelled to plead their

pi'ivilege, ibid. ; to be brand-

ed for felony, ibid. ; benefit

of, taken from robbers, etc.

with exemptions, ibid.; their

privileges tried and defeat-

ed , 87 ;
popular opposition

to the, ibid. ; attacked in the

house of commons, 86; con-

victed ofa praemunire, ibid.

;

petition the king for mercy,

and acknowledge liim su-

y)reme head of the churcli ,

ibid. ; cause of tlieir dislike



ol" llic king's ilivorcc
,
go

;

unwilling to quit tlic ca-

tholic church
, 91 ;

jealousy

excited by their wealth
, q3 ;

subdued by separation from

Rome , and the dissolution

of monasteries, 108; dra-

matic satires on the ,112,
and note 1 ; their answers
to libels against them, 1 i3

;

their importance aided by
the Latin ritual , 1 1 5 ; their

celibacy abolished by sta-

tute , 123; conciliated by
lliis measure , ib. ; conform-

ing , but averse to the in-

novations of the reforma-

tion , 124; the superior, in

England, less offensive than

in Germany, i35 ; expelled

by queen Mary for having

married, i4o? and note,

141; the same restored under
Elizabeth , i5o, note ; pro-

testant, emigration of, to

Germany, 23 1 ; division of,

on the church service, ibid.
;

mari'iage of, disapproved by
Elizabeth , 235 , 3o4 -,

note ;

her injunctions concerning

it , and illegitimacy of their

children , ibid., notes ; their

irregular observance of

church ceremonies, 24?.;

archbishop Parker's orders

for their discipline, 243,244;
the puritan advised not to

separate from the church of

England , 246 ; deficiency

and ignorance of, in the Eng-

lish church, 248, and notes;

certificates ordered of , ib .

;
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endeavours to supply their

deficiency by meetings call-

ed Prophesyings , 266; ex

officio oath given to the
,

272 ; aid raised on the ,

under Elizabeth, 328 , and

note ; support the doctrine

of absolute power in the

king, 4Mj intended to pro-

mote their own authority
,

436; disliked , from their

doctrine of non-resistance ,

ii. 58 ; deprived for refusing

the Book of Sports , 1 3g ;

oath imposed on the , by
the Convocation ,219; epis-

copal , restored to their be-

nefices at the restoration ,

iii. 17, 21 ; national outcry

against the catholics raised

by the , 169 ; refuse the oath

of allegiance to William

and Mary, 365, note;

their Jacobite principles, iv.

45 ; the people misled by
their lies and sophistry, ib.

;

presbyterian , of Scotland ,

three hundred and fifty

ejected from their benefices,

1 66 ; of Ireland, their state
,

192.

Clifford , sir Thomas ,
one of

the Cabal ministry, iii. 96.

Clifford ,
Thomas , lord trea-

surer, obliged to retire , iii.

122.

Cleves and Juliers, disputed

succession in the duchies of ,

i. l\bo , and note
,
45i-

Cloths , impositions on , witli-

out consent of parliament,

i, ^i~t and note.
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Club-men , people so called

,

who united to resist the ma-
rauders of both parlies du-

ring the troubles, ii. 3o8 ,

note.

Coffee-houses
,

proclamation

for shutting up , iii. 23 i

.

Coke , sir Edward , his state-

ment of the number of ca-

tholic martyrs under Eliza-

beth, i. 221, note 1; his

defection from the court

,

and summary of his cha-

racter, 45 1
; defence of laws,

and treatment of, by James

,

452, and note ; his report

concerning arbitrary pro-

clamations, 453—455; his

sentiments on benevolences^

4^2 ; objects to the privately

conferring with judges, 4^3;
opposes the extended juris-

diction of the court of chan-

cery, 467, 468; his defence

of the twelve judges
, 470 j

suspension, restoration, and
subsequent life and charac-

ter, 47' > ^lis MSS, , etc.

seized , ii. i o i ; extract from
his fourth institute, iii. 282;

his explanation of the law

regarding the king's prero-

gative , 3o4 ; his timid judg-

ment in the law of treason
,

432.

Coleman , Edward , remark-

able confession of , iii. iSg;

seizure of liis letters, 162.

Colepeppei', lord , dictatorial

style of his letters to

Charles I, ii. 322.

Colepepper, Mr., ordered into

custody of the serjeant for

presenting the Kentish peti-

tion , iv. g6 , and notes.

College,
, gross iniquity

practised on his trial , iii.

igg , and iiote.

Collier, Jeremy, advocates au-

ricular confession, i. 117
note , 1 1 g ?iote.

Commendam , royal power of

granting , disputed , i. 4^9-
Commerce , its stagnation in

the reign of William III,

iii. 4o3.

Commission of pid)lic ac-

counts , iii. 73.

Commission of divines revise

the liturgy, iii. 454-

Commitments for breach of

privilege, iv. go.

Committee of secrecy appoint-

ed after the resignation of

sir Robert Walpole , iv. 88

,

and notes.

Commonality, rising of the

,

highly dangerous , i. 63 , in

Cornwall, ibid.; in conse-

quence of AVolsey's taxation,

ib.; simultaneous in several

counties , ibid.

Companies, chartered, esta-

blished in evasion of the sta-

tute of monopolies , ii. 77,

78; revoked, 78.

Compositions for knighthood

,

i. 76, andinote; taken away,
ii. igg.

Comprehension, bill of, clause

proposed in the , for chan-

ging the oaths of supremacy
and allegiance rejected , ii,

i53.



Compton, sir William, expense

of proving his will, i. 86,
note.

Commoners of England , an-

cient extent of the, i. 6.

Commons of Ireland, iheir re-

monstrance of the long par-

liament of England , iv. 248.

Common council , two acts of

the, considered as sufficient

misdemeanors to warrant a

forfeiture of the charter of

the city of London, iii. 2o3.

Common law right , iii. 276.

Commonwealth, engagement
to live faithful to the , taken

with great reluctance , ii.

390.

Commons , house of, rejects

bills sent from the lords
,

i. 5g ; two witnesses re-

quired by the , in treason
,

ibid. ; rejects a bill for at-

tainting Tunstal, bishop of

Durham , ib. ; unwilling to

coincide with court mea-
sures, ib.; increased weight

of, 60; persons belonging

to the court elected as

knights of shires , 61 ;
per-

sons in office form a large

part of the . ib, ; oath of

supremacy imposed on the
,

i56; desirous that queen

Elizabeth should marry
,

16(3, note , 16S , 336, 337;
address of, to her to settle

the succession, 174? 336,

33^; puritan members ad-

dress Elizabeth against the

queen of Scots, 187 ; against

the papists, igS
;

papisj,s
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excluded from , and chiefly

puritanical, 258; articles

of the church examined by
the, 260, 261 ; dissatisfied

with the church , 2 83 ; ar-

ticles , etc. , for reforming ,

prepared by the , 284? 285
;

its disposition and duties ,

333 ; character of, under
Elizabeth , 334 5 imperfec-

tion of early parliamentary

history, ib. ; more copious

under Elizabeth , 335; dis-

pute of, with tlie queen on the

succession, etc. , 335 , 342 ;

Mr. Yelverton's defence of

its privileges, 34o, 542;
vainly interferes in the re-

formation of ecclesiastical

abuses , ib, ; first complaint

on abuses in her govern-

ment, ib.
;
proceedings con-

cerning queen Mary, 343 ;

restricted as to bills on re-

ligious matters , ib. ; its pri-

vileges defended by Peter

Wentworth, 344 j ^46; exa-

mines him , etc. , on liis

speech , 345 ;
puritanical

measures of reform in, 347 ;

addresses the queen for a

learned ministry, 348 ; mem-
bers of the , imprisoned

,

35o ; trium])hant debate of,

on monopolies , 353; subsi-

dies solicited from the, 355
;

general view of its members
under Elizabeth, 356; in-

creased by her, 367, and
note , 356 ; influence of

the crown in , note, 35 j ,

bill against non-resident
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burgesses in , 358 , 35() ;

exemption of, from arrest

(luring session claimed by
,

36! , power of committal

for contempt , etc. , 364 ,

367; right of expulsion and
determining their own elec-

tions , 369, 370 ; disagree-

ments of, with the upper
house, 370, 373, note;

privileges of , concerning

money bills , 870, 373 ; de-

bate on the election of

Goodwin and Fortescue ,

4o5, ^oQ>; proceedings of,

on the arrest of sir Thomas
Shirley, /|o8

, 409? remon-
strances of, against grievan-

ces ,410; proceedings of
,

on purveyance , 4 ' ' 5 tem-

per of the, concerning grants

of money, /\\6; vindication

of its privileges to the king ,

/|12, 414 j
proceedings on

the design of an union with

Scotland, 4'9 5 4^0, and
note ; continual bickerings

of, with the ting, 420, 4^1;
proceedings concerning

Spanish grievances
, 4^^ 5

425 ; ancient remonstrances

of the , on unlawful tolls ,

426; debate and remon-
strance on imposition of

James I, 43 1 , 434; proceed-

ings of, against Cowell's In-

terpreter, 44t)
;

grievances

brought forward by, to be
redressed, 44' ? 44^; com-
plaint of, against proclam-
ations

, 440— 443; negotia-

tion with the king for giving

up feudal tenures
, 444 •>

445 j dissolution of parlia-

ment , Ibid. ; customs again

disputed In the , 4^8, 469 ;

parliament dissolved with-

out a bill passing, 46 1 ; mem-
bers of , arrested , lb.

;
pro-

ceedings against Mompes-
son

, 482 , 483 ; against

lord Bacon
, 484 •>

^^^^
j

against Floyd, 4^7? 489,
andiiote; lords disagree to

titles assumed by the
, 488 ,

note; proceedings of, for

I'eformatlon, 491, and/zofc;

sudden adjournment of, by
the king , and unanimous
protestation ,49^; meet and
debate on a grant for the

German war, lb.
;
petitions

againt popery, 491 ; king's

letter on , to the speaker,

493 , 494 ;
petition in reply,

lb ; debate and protestation

in consequence of the king's

answer, 49^, 49^ j
adjourn-

ed and dissolved, 498; sub-

sidies voted by the, 5oo
,

5oi ; summary of Its pro-

ceedings under James 1, 5o3,

5o5 ; first one of Charles

I, ill. 2
;
penurious mea-

sures and dissolution of,

3 ; ill temper of, continued

in the second , 5 , and tiote ;

dissolution of, io,and«ote;

a new parliament summon-
ed , 20 , proceedings of, on

the petition of right, 2 1 , 26 ;

disputes the king's right to

tonnage and poundage, lb.;

prorogued, 27 ; assembled
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again and dissolved , ibid.
;

religious disputes commen-
ced Tsy, 28; proceedings on

bill for observance of Sun-

day , 37 ; remonstrates

against Calvinism and po-

pery, 42 ; view of the third

parliament of Charles I

,

62 , 63 , and note; the king's

declaration after its disso-

lution , 65 , G6 , and note i

;

members of it committed
and proceeded against , 66

,

72 ;
parliament of 1 640 sum-

moned, i83 ; confer upon
grievances, i84; character

of the members , ib. , note ;

opposition of , to ship-mo-
ney , i85; dissolution of,

ib. ; the king's conduct to,

187 , 188; desire of the na-

tion for a parliament , igo
;

the long parliament con-

voked, ib. (sec Long Parlia-

ment
)

; attempt to seize five

members of the, 235, 236,
and notes ; proceedings on

the militia question , 239 ,

note, 248 , 249? and notes

,

a5i ; comparative of the dis-

pute betvreen Charles I and
the parliament, 254, 270 ,

faults of , in the contest

,

25G , and notes , 260 , and
notes ; resolve to disband

part of the army, 346 ; form
schemes for getting rid of

Cromwell , ibid. ; see also

notes ; vote not to alter the

fundamental government
,

361 ; abandon their im-

peachment against the seven

peers, ibid. ; restore eleven
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members to their seats , ib.

;

large body of new members
admitted , 368 ; favourable

to the army , 36g ;
petition

to , ordered to be burnt by
the hangman, 370; resolu-

tion of, against any farther

addresses to the king , 371 ;

lords agree to this vote , ib.

;

observations of the mem-
bers who sat on the trial of

Charles , 373 ; vote that all

just power is in the people ,

334 ; vote for the abolition

of monarchy, ibid. ; consti-

tutional party , secluded

from the, 386; resolve that

the house of peers is use-

less , 387 , invested with

supreme authority, 389;
protected by the army ,

3go; members do not much
exceed one hundred , 39.I ;

retain great ])art of the exe-

cutive government , ibid.
;

charges of injustice against

,

396 ; vote for their own
dissolutions 3g7 ,andrto/e;

give offence to the republi-

cans , ibid. ; their faults ag-

gravated by Cromwell, 398 ;

question the protector's au-

thority, 40^1 ; agree with the

lords, on the restoration ,

that the government ought

to be in kings , lords, and
commons

, 478 ;
pass several

bills of importance , ibid.
;

prepare a bill for restoring

ministers , iii. 21 , and
notes ; object to the scheme
of indulgence , 60 ; their

jealousy of popery, ib. ;
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establish two important

principles with regard to

taxation
, 71; appoint a

committee to inspect ac-

counts
, 78; nominate com-

missioners , with full pow-
ers of inquiring into public

accounts , ibid. ; extraordi-

nary powers of , 76 ; im-
portant privilege of right of

impeachment established ,

95 ; address of, to Charles

II, about disbanding the

army, 104 ; not unfriendly

to the court , 1 16 ; loses the

confidence of, 117 ; testify

their sense of public grie-

vances, 127; strongly averse

to France and popery, 128
,

and note ; connexion of the

popular party with France
,

1 32, and notes ;many lead-

ers of the opposition re-

ceive money from France ,

iSg ; impeach lord Danby,
i4t); culpable violence of

the, i5o, 190; deny the right

of the bishops to vote , ib.;

remarks on the jurisdiction

of, ibid.; expel Withens
,

1 8g ; take Thompson , Can ,

and others into custody ,

igi ; encroachment of the,

193 , note; their impeach-
ment of Fitzharris , and
their right to impeach dis-

cussed, 194; its dispute

with , and resistance to , the

lords, 25o, 262 ; its proceed-
ings in the case of Skinner
and theEasl India company,
253 ; its proceedings in llic

case of Shirley and Fagg
,

255 ; its violent dispute with

the lords , 256 , and notes

;

its exclusive right as to

money bills , 25c) ; its ori-

ginating power of taxation

,

262 ; its state from the

earliest records , 270 ; its

numbers from Edward I to

Henry VIII , ibid. ; remarks

on state of representation ,

ibid. ; its unequal represent-

ation , 272 ; accession of

its members not derived

from popular principle, 274;
address of, to James II

,

concerning unqualified of-

ficers, 3o2 ; its augmented
authority, 3 76; its true mo-
tive for limiting the revenue,

38 1 ; its jealousy of a stand-

ing army, 407 ; its conduct

with regard to the Irish for-

feitures
, 412 ; special com-

mittee to infiuire into the

miscarriages of the war in

Ireland, 4^4 j
power of

the , to direct a prosecu-

tion by the attorney general,

for offences of a public na-

ture , iv. io5.

Con , nuncio , from (he court

of Rome, ii. i44> ^'^^•

Confession, auricular, consi-

deration of its benefits and

mischiefs, i. 117, 118.

Confessions extorted by torture

in Scotland, iv. 167.

Confirmatio cartarum , statute

of, i. 4^5 ; cited in the case

of Hampden , ii. 89.

Conformity, proclamation for,

by king James I, i. 402.

Conformity, bill to prevent



INDEX. 3oi

occasional , rejected by the

lords, iv. 67.
Coniianglil; divided inlo five

counties, iv. 9.5.6; jnovince

of , infamously declared

forfeited, 24^7 inquisition

held in each county of, by
Strafford, 2/(6.

Conspiracy , supposed to be

concerted by the Jesuits at

St. Omers , iii. i63.

Conspirators , military , ii.

/i4o; destitute of a leader,

ibid.

Conspiracy to levy war against

the king's person , may be

given in evidence as an

overt act of treason , iii.

427; not reconcileable to

the interpretation of the

statute, ibid., and note;

first instance of this inter-

pretation , /|28; confirmed

tion , chap, x. 271—336,
from the restoration to the

death of Charles II, iii. 1—
285 ; from the accession of

James II, to the revolution ,

176—356; under AVilliam.

Ill , 357—4^^ 5 under queen
Anne , and George I and II

,

tome iv, i et seq. ; design

of a party to change , ii.

369; nothing so destructive

to, as the exclusion of the

electoral body from their

franchises, iii. 2o5; original,

highly aristocratical , 2/j5;

improvements in the, under
William III, 420.

Constitution , forms of the

English , established in Ire-

land, iv. 196.

Constitutional law, important

discussions on the , in the

case of lord Danby, iii, 147.

in Harding's case, ibid, for Constructive treason, first case

an invasion from Spain , iv.

7 1 , and note i.

Conscience , treatment and
limits of, in government,

i. 3o7 , note.

Consecration of churches and

burial grounds, ii. 14^ ?

note.

of, ill. A28; confirmed in

Harding's case, ibid., and

notes; its great latitude,

ibid. ; confii'med by, and
rendered perpetual by 36

and 57 George III, ibid.;

Hardy's case of, 4^0 and

note, 4^1*

Constitution of England from Consubstantation , Luther's

Henry III to Mary I, chap. doctrine so called, i. iig.

i. I—75; under James I, Constructive interpretation of

chap. vi. 384—5o5 ; under the statute of Edward III

Charles I , chap. vii. 1 625

—

ag, ii. 1—6/|, chap. viii.

1629—40 '
65— '9' ' chap,

ix. 16/I0—4^' 19^—270;
from the commencement of

the civil war to the restora-

carried to great length by
chief justice Eyre, iv. 85.

Controversy religious, con-

duct of , by the Jesuits , etc.

,

ii. i6/|.

Controversy between the epis-
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copal and presbytcrian

churches of Scotland , iv.

17/,.

Controversy relating to the

author of Icon Basilike,

sketch of the, ii. 482.

Convents, 876 inferior, sup-

pressed, i. g6 ; vices of,

greater than in large ab-

beys, etc., 97 , note i ; evils

of their indiscriminate sup-

pression , 101 ; excellence

of several at the disso-

lution, ibid.

Convention parliament, the

proceedings of , iii. 2; dis-

solved, 28; attack on its

legality, note i , ibid. ; its

impolicy iu not extending

the act of toleration to tlie

catholics
, 457 ; convention

of 1688, proceedings of the,

347 ;
question of the best

and safest way to preserve

the religion and laws of

the kingdom , 3/^8 ; ori-

ginal contract between the

king and the people, ibid.;

clause of abdication, 849;
conferencebetween ihelords

and commons, ibid. ; house

of lords give way to the

commons , 353 ; summary
of its proceedings , 354

•

Conventicles, act against, iii.

62 , and note 1 ; its severity,

ibid., and 64; members
suffer under it , 63 ; remarks
on the, 65.

Convocation, houses of, to

be advised with in eccle-

siastical matters , iii. 4^4-

Convocation of the province

of Canterbury, its history,

iv. 58 ; commons refer to it

the question of reforming

the liturgy, 60; its en-

croachments, 62; aims at

assimilating itself to the

house of commons , ibid.;

and finally prorogued in

1717, 65.

Cope , Mr. , his measures

for ecclesiastical reform in

the house of commons , i.

346 ; committed to the

Tower, 347-

Copley, Mr., power of the par-

liament ovei', i, 367.

Corporation act, iii. 35; se-

verely affects the presbytc-

rian party, 37.

Corporations , informations

brought against several, iii.

2o3 ; forfeiture of their

charters , ibid.; receive new
ones , 2o5; freemen of, pri-

mary franchise attached to

the , 276 ; their great pre-

ponderance in elections
,

286 ; their forfeiture and
rcgrant under restrictions,

289 ; new- modelling of,

the, 32 1 ; bill for resto-

ring particular clause in

372.

Coronation oath, dispute on
its meaning and construc-

tion, iv. 66, 67 , and nolo.

Corporate property , more
open than jjrivate to alter-

ation , i. 100 , 101

.

Coshery, custom of, explained,

iv. 193.
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Coshering and bonaglit, bar-

barous practice of, in Ire-

land , iv. 2o5.

Cotton , sir Robert, las books,

etc. seized, ii. loi.

Council of state , under the

commonwealth, consisted

principally ofpresbyterians,

ii. 466.

Counsellors , Oxford , of

Charles I, solicit the king

for titles , ii. 284 ; their

motives, ibid.; their ani-

mosity to lord Holland,

a63.

Court of Charles II , -wicked

and artful policy of, to

secure itself from suspicion

of popery, iii. 200.

Courts of law , the three
,

under the Plantagenets ,

how constituted, i. 7 ; mode
of pleading in , ibid. , note.

Courts, inferior, under the

Plantagenets, county'courts,

hundred courts , manor
courts , their influence

,

i. 8.

Courts of Star-Chamber, ori-

gin and powers of , i. 66 ,

note, 73 (see Star-Cham-
ber ).

Courts, ecclesiastical, their

character and abuses, i.

287 , and note.

Court of parliament , the title

disputed, i. 488,«o;e.

Court of supremacy , com-
mission for, in 1 583, i.

270 , 27 1 , note 1

.

Court , inns of, examined

,

concerning religion, i. 190.

Covenant, solemn league and,

negotiations concerning

the , ii. 286
;

particular

account of, 287 ; want of

precision in the language

of, 288; imposed on all

civil and military officers,

ibid. ; number of the clergy

ejected by , among whom
were the most learned and
virtuous men of that age,

2yo ; burnt by the common
liangman, iii. 29.

Covenant of Scotland, na-

tional , its origin , iv. iSg.

Covenanters, Scotch, heavily

fined, iv, 166.

Coventry, Thomas, lord

keeper , his address to the

house of commons, ii. 5.

Coventry, sir AVilliam , his ob-

jection to the arbitrary ad-

vice of Clarendon, ii. loi
;

outrageous assault on, 116,

and note,

Coverdale , Miles , his trans-

lation of the Bible, i. ill.

Cowcll , Dr. John, attributes

absolute power to the king

in his Interpreter, 1 607 , i.

43g, and note; the book
suppressed, 440) and note.

Cowper, "William , lord, made
chancellor, iv. i 5.

Cox, Richard, bishop of Ely,

defends church ceremonies

and habits , i. 282 , 284 ,

236 ; Elizabeth's violence

to , 3oi , 3o2.

Coyne and livery , or cosher-

ing and bonaght, barbarous

practice of, iv. 206.
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Cranfield , lord, his arguments
to tlie commons on a grant

for German war, i. /|g2

,

note.

Cranmer , Thomas , arch-

bishop of Canterbury, pro-

bably voted for the death

of Cromwell , i. 4o j note ;

letter on the marriage of

Anne Boleyn, 82, note;

made archbishop, 88 • active

in Henry VIIl's divorce, 91 ;

induces Henry VHI to

sanction the principles of

Luther, 109; and to direct

the translation of the Scrip-

tures, III; marriage of,

123; compelled to separate

from liis wife, ibid.; pro-
cures Edward VJ. to burn
Joan Boucher , 1 1 3 , note ;

protests against the de-

struction of chantries , 127,
note ; I'ecommenced the

abolition of the collegiate

clergy, ib. , note; liberality

of, to the princess Mary,
I2C), and. note 1 ; censurable

concerning Joan Boucher,

etc., i3o; one of the

principal reformers of the

English church , i3i ; his

character variously de-
picted , ibid. ; articles of

the church drawn up by,
ib., note; dislngenuousness

of his character, iSa; pro-
test of, before his consecra-

tion , ibid., and note ; his

want of firmness and re-

cantations, i34, and note;

character of, redeemed by

his death, i3o, i33; his

moderation in the measures
of i-eform, i33 ; compliance
of, with the royal supre-

macy, i35; some church

ceremonies and habits re-

tained by, 1 37.

Ci'anmcr's Bible, iSSg, pecu-

liarities of , i. 112, note.

Cranmer, bishop , his senti-

ments on episcopacy, i. 32,

Tioie.

Craven, earl of, unjust sale

of his estates, i. 3g4 , note.

Crichton , , his memoir
for invading England on
behalf of the papists , i.

202 , note.

Crighton and Ogilvy, their

case , iv. \6[^ , and note,

Croke , sir George , his sen-

tence for Hampden in the

cause of ship-money, ii. Sgg,

note.

Cromwell , Thomas , earl of

Essex , his question to the

judges respecting condem-
nations for treason , i. Sg ;

himself the first victim of

their opinion
, 4^ j causes

which led to his execution
,

ibid. ; his visitation and sup-

pression of the monastic

orders
, 94 ,

gS ; advises

the distribution of abbey

lands, etc. to promote the

reformation, 10/4; his plan

for the revenues of the lesser

monasteries , ibid. , note ;

])rocurcs the dispersion of

the Scriptures, with liberty

to road them, r 1 1 , note.
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Cromwell , Oliver, rising power
of, ii , 299; excluded from
the commons , but continues

lieutenant-general, 3i3 ;

historical difficulties in the

conduct of, 35 1 ; wavers as

to the settlement of tlie

nation , 870 ; victory at

Worcester, its consequences
to , 39 1 ; two remarkable

conversations of , Avilh

Whitelock and others, ib.;

complains of the officers of

the army, 3g2 ; his discourse

with Whitelock about taking

the title of king, ib.; policy

of, 399 , and note ; assumes

the title of protector, 402
;

observations on his ascent

to power, Ao3; calls a par-

liament , ibid. ; his authority

questioned
, 4^4 j dissolves

the parliament, ibid.
;
pro-

ject to assassinate
, 408 ;

divides the kingdom into

districts , 4 • 1 ; appoints mi-

tiote ; the charter of the

Commonwealth Tinder, chan-
ged to the petition and
advice, 421 ;

particulars of
that measure , ibid. , and
note; his unlimited power,

423 ; oath ofallegiance taken
by members of parliament

,

ibid. ; his house of lords

described , ibid. ; dissolves

the parliament
, 42'j ; his

great design a hereditary

succession
, 4^5 ; referred

to a council of nine , ibid.
;

his death, 426; character,

and foreign policy, ibid.;

management of the armj^^

428 ;
paralleled with Buona-

parte, ibid. , and«ofe,43o;
does not refuse to hear the

agents of Charles II, 446 ,

and note, ibid. ; liis con-

quest of Ireland , iv. 255.
Cromwell , Henry, deprived

of his command in Ireland,

ii. 447.
litary magistrates, ib.; their Cromwell, Richard, succeeds

conduct , ibid. ; his high

court of justice
, 4 ' 3 ; execu-

tions by, ibid., see note,

4 i5 ; summons a parliament

in 1 656, ibid.; excludes

above ninety jnembers , ib. ,

and note 2, 4 '6 ; aspires to

the title of king, ib.
;
gene-

rally supported in his as-

sumption, ibid., and note ,

417; scheme fails through

opposition of the army, 4' 9 5

abolishes the civil power of

the major general, ibid.;

refuses the crown
, 420 , and

his father, ii. 43o; inexpe-

rience of, 432 ; no proof of
his appointment by his fa-

ther, ib. note; gains some
friends, 4^3; steadily sup-

ported by Pierrepoint and
St. John, ib. ; his conduct
commended by Thurloe

,

435 , note ; was of a tolerant

disposition, iii. 19, andwo^e,
ib. ; meeting of the general

officers excites alann in his

councils , ii. 435 ; summons
a parliament, which takes

the oath of allegiance to him

9.0
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as protector, 436; proceed-

ings ofthe parliament under,

437 , and notes ; disappoints

the hopes of the royalists
,

438.

Crown, officers of the, under
the PJantagenets , violence

used by, i. 6
;
juries influen-

ced by, ib.

Crown of England , uncertain

succession of the, between
the houses of Scotland and
Suffolk, i. i65 , 178, 385,

389.

Crown and parliament, termi-

nation of the contest between
the , iv. I

.

Crown , the
,
personal autho-

rity of, its diminution , iv.

123; the reason of it, lb.;

of material constitutional

importance, I2y.

Crown , the, its jealousy of

the prerogative , iv. 77.
Crucifix , its lawfulness in the

English churches discussed,

i. 3.34; Elizabeth's partiality

for the, ib. , and note.

Customs, on woad and tobac-

co , i. 320, and note; on
clothes and wines , 3iS

;

treble, against the English

law, 427? 4^8, note; arbi-

trary, imposed by James I,

429 , and note.

Cy Pres , proceeding of, In

the court of chancery, ii.

382 , note.

D.

Damaree , Daniel , and George
Purchase , their trial for

high treason , iii. 433 , note.

Damport , Mr. , his cautious

motion concerning the laws

,

i. 347.
Danby, Thomas Osborne, earl

of, his administration, iii.

I26;hisvirtuesasaminister,

1 3o ; marriage of the prince

ofOrange and princess Mary
owing to his influence, ib.

and note; Orange, prince

of, his heroic conduct ,127;
concerned in the king's re-

ceipt ofmoney from France,

1 3 1 , and note ; his character,

i3o ; cause of his fall, i44>

his letter to Montague , ib.

;

his impeachment, i45; ar-

gument he urged in his de-

fence , ib.
;
questions arising

from his impeachment , ib.
;

intemperance ofthe proceed-

ings against him, 147; im-

portant discussions in the

case of, 148 , and/?o/t', i49>
pleads his pardon , ib. ;

lords resist this plea , 1 53 ;

committed to the Tower,

147 ; confined in the Tower
three years , 1 58 ; admitted

to bail by judge Jefferies
,

ibid.

Darien company, the business

of the, iv. 180.
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Davenant , Dr. John , l>isliop

of Salisbury, censured for

Calvinism , i. 4^ , note.

David II ,
parliament at Scone

under him , iv. iSp.

Daupliin ( son of Louis XIV)

,

effect of his death on ihe

French succession , iv. 26.

Dead
,
prayers for the , in the

first liturgy of Edward VI

,

i. 116; omitted on its rev i-

sal , iiy.

Deaths of the dauphin , dukes

of Burgundy and Berry ,

iv. 27 ; effect of their deaths

on the French succession
,

ibid.

Debt
,
public , alarm excited

at its magnitude , iv. 1 35.

De Burgh, or Burke , family of,

in Ireland, fall off from their

subjection to the crown , iv.

2o3.

Declaration published by the

army for the settlement of

the nation, ii. 872; in favour

of a compromise , iii. 25
;

in favour of liberty of con-

science , 5g , and note; of

indulgence, 118; opposed
by parliament , 119; of

rights , 357.

Denization, charters of, grant-

ed to particular persons
,

iv. 199.

Dependence of Irish on English

parliament, iv. 270.

Derry, noble defence of, iv.

261.

Desiderata Curiosa Hibernica,

extract from that work
,

concerning the prediction

of the rebellion in 1641
,

iv. 22 I , note.

Desmond , earl of, attends the

Irish parliament, iv. 21 3;
his rebellion in i583, and
forfeitureof his lands, 221

;

his lands parcelled out

among English undertakers

,

ibid.

Difference between the lords

and commons on the Habeas
Corpus bill , iii. 225.

Digby, John lord , his speech

concerning Strafford , i. 72

;

letters taken on the rout of,

at Sherborn, ii. 828, note.

Digges , sir Dudley, his com-
mittal to the Tower, ii. 6, 7.

Discontent of the royalists
,

iii. 12.

Discontent of the nation with

the government of William

III, 'iii. 363.

Discontent of the nation at

the conduct of Chai-les II,

iii. 67.

Discussions between the two
houses of parliament on Ihe

exclusion of the regicides

and others , iii. 6.

Dispensation, power of, pre-

served after the reformation,

i. 268 ; attempt to take

away, 25c).

Dispensations granted by
Charles I , ii. loi

.

Dissenters , first instance of

prosecution of the , I. 2/47.

Dissensions between lords and
commons ofrare occurrence,

iii. 242.

Divinity, study of, in the se-
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venteenth century, ii. 1 49

,

and note , i5o.

Divorce of Henry VIII , from

queen Catherine, historical

account of its rise , progress,

and effects, i. 81— 91.

Divorces , canon law concei'n-

ing , under Edward VI , i.

1 37 , note ; Henry VIlI's

two , creating an uncertainty

in the line of succession
;

parliament enable the king

to bequeath the kingdom
by his will , i. ^5.

Domesday Book , burgesses of,

were inhabitants within the

borough, iii. 278.

Dorset, Edward Sackville ,earl

of, a member of the star-

chamber, ii. I i3.

Douay College , intrigues of

the priests of, i. i85; ac-

count of the foundation
,

ibid, , note.

Dort, synod of , king James's

conduct to the, ii. 4' > and

note 2.

Downing , sir George
,
proviso

introduced by , into the

subsidy bill, ii. 427.
Drury, execution of, i.

48 , note.

Dublin , citizens of , committed
to prison for refusing to

frequent the protestant

church , iv. aSo.

Dugdale , sir William, garter

king of arms , liis account
of the earl of Hertford's

marriage, i. BqS , note 2.

Dunkirk , sale of, by Charles

II, iii. 68; particulars rela-

ting to the sale of, 8g, and
note.

Durham, county and city of,

right of election granted to

the , iii. 276.

Dutch, mortgaged towns of,

restored to the , i. 461 ;

armies mostly composed of

catholics , iii. 458 ; fleet

insults our coasts , iii. 88.

E.

Ecclesiastical commission

court, i. 271 , 272, note.

Ecclesiastical courts , their

character and abuses , i.

287 , note; restrained by
those of law, 4^6,437 ; their

jurisdiction, ii. 128, note;

commission of 1686 issued

by James II, iii. Soy.

Ecclesiastics of Ireland , their

enormous monopoly, iv.

267.

Edgehill , battle of, ii. 278 ; its

consequences in favour of

Charles , ibid.

Edward I , his letter to the jus-

ticiary of Ireland
,
granting

permission to some septs to

live under English law, iv.

201

.



Edward II, king of England ,

legislature cslablislied by
statute of, i. 4 > and note.

Edward 111 , king of England
,

remarkable clause relating

to treason in the act of, iii.

148.

Edward VI, king of England,

attached to the I'eformed re-

ligion , i. ii4; abilities of

his letters and journal , ib.,

note ; harsh treatment of his

sister Mary, and reluctance

to execute Joan Boucher,

ibid. ; alterations in the Eng-

lish church under, 1 i 5 ; the

reformation in his minority

conducted with violence and
rapacity, 126, 127; denies

the princess Mary enjoying

her own religion ,128; po-

sitive progress of the z-eform-

alion under, 187; his laws

concerning religion re-en-

acted, 149; omission of a

prayer in his liturgy, ibid.,

note; differences between
the prolcstants commenced
under, ?.3i ; his death pre-

vented the Genevan system

from spreading in the Eng-
lish church , ibid.

Effect of the press, iii. 224; its

rapid progress, 225; res-

trictions ujion it in the I'eign

of Henry YIII, ibid., and

note.

Eikon Basilike , observations

on the controversy relating

lo the author of that work,

ii. 4^'-i 5 arginnents in favour

of I)r, Gauden being tUc au

INDEX. 309

ihor of it , ibid.; its original

title and character, 4^5 ; va-

rious anachronisms in it

,

487 ; inconsistencies in it

mark the forgery, ibid. ; its

puerilities, 488; has no

great superiority over the

known writings of Dr. Gau-

den
,
4go, (See Icon Basi-

like.
)

Ejection of non- conformist

clergy, iii. 5i.

Election, rights of, iii. 274;
four different theories rela-

ting to the, 276 ; their rela-

tive merits considered, 277.

Elections, regulated by Eliza-

beth's ministers, i. 356, and

note; debate concerning,

359; first penally for bribery

In, 36 I ; right of determin-

ing, claimed by parliament

,

36g—371; interference of

Barnes I in
,
4^^—4o4-

Elective franchise in ancient

boroughs, difficult to deter-

mine by what class of per-

sons the, was possessed, iii.

276; different opinions re-

garding the, Ibid.

Elections, remarks on their

management, iii. 2B1 , and

note.

Eliot, sir John, his committal

to the Tower , ii. 6 , 7 ;

committal and proceedings

against, 66—7 i.

Elizabeth ,
princess , treason-

able to assert her legitimacy,

i. /,6.

Elizabclh ,
qnccn of England

,

population of the realm un-
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der, i. lo, note ; revision of

church articles under, ia2;a

dangerous prisoner to queen
Mary, 142, il\b,note; easily

re-establishes protestantism,

1 44; laws of, respecting ca-

tholics, chap. iii. 145— 22g;
her popularity and protest-

ant feelings,
1 45; suspected

of being engaged in "VVyatt's

conspiracy, ib., note; impri-

soned and obliged to con-

foi'm to the catholic faith,

147, note; announces her ac-

cession to the pope, but pro-

ceeds slowly in her religious

refoi'm, ibid. ; her council

and parliament generally

jjrotestant, 148; circum-

stances of her coronation

,

ibid. , and note; her acts of

supremacy and unifoi'mity,

149

—

i5i
J

oath of supre-

macy to, explained, i5o,

note I ; restraint of Roman
calhoHc worship in her first

years, i5i, i52; embassy
to , from Pius IV, i53 ; her

death prophesied by the Ro-
manists, ib., and note; sta-

tute preventing, ibid., i55;

conspiracy against , ibid.

,

note I; letters of the emperor
Ferdinand to , on behalf of

the English catholics, iSg,
and note 1 ; her answer
against them , 1 60 ; circum-

stances of her reign affected

her conduct towards them,
i65; the crown settled on
her by act 35th Henry VIII,

ibid. ; uncertainty of her

succession , ibid. , 366 ; her

marriage desired by the na-

tion, i65, 166, and note,

167, 169, 336; suitors to

her, the archduke Charles,

and Dudley, earl of Leices-

ter, 1 6Q ; her unwillingness

to marry, and coquetry, ib.,

167, 169, 336; proposes

marriage articles to the arch-

duke, ib., 167, note 1, 191;

astrological prediction on
that match, ibid.; objects

with her council, and to to-

lerate popery, ib., and note,

igi ; improbability of her

having issue ,169, and note;

match with the duke of An-
jou proposed, 169, note,

184 , 191 J 3i2, 3i4 , and
note ; pressed to decide on
her successor, 169, 337:
her difficulty in doing so

,

171; proceedings of, against

lady Grey, ibid., 172; of-

fended by the cjueen of

Scots bearing the arms, etc.,

of England , i 75 ; intrigues

with the malcontents of

France and Scotland to re-

venge herself on Mary, ib.,

note, I 76; not unfavourable

to her succession , ib.; cour-

ses open to , after Mary's

abdication, 177; her death

anticipated, 178, and note;

deposed by the bull of

Pius V, 181 ; insurrections

against, and dangerous state

of England had she died,

i83; doubtful state of the

succession , ibid. , 184 ; her
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want of foreign alliances
,

ibid.; statutes for her secu-

rity against the papists,

i85, 1 8(j, and wofc; address-

ed by the puritans against

the queen of Scots ,187; re-

strains the parliament's pro-

ceedings against her, ibid.

,

343; advised to provide for

her security, 187, 188; in-

clined and encouraged to

pi'oceed against the papists,

ibid., I go ; her declaration

for uniformity of worship
,

ibid. ; on doubtful terms

with Spain, 194 > foreign

policy of, justifiable, igS,

note ; her intent to avoid ca-

pital penalties for religion,

196; papists executed on
her statutes , 197, 198; ac-

knowledged queen by Cam-
pion the Jesuit, igy, and
note; concealed enmity of

the papists to, 198; torture

used inherreign, 200; per-

secutions of, procure her to

be published as a tyrant

,

'20\; lord Burleigh's defences

of, ibid. , 2o3 ; her perse-

cutions an argument against

the reign of Heniy IV of

France, ibid., note; un-

wortliy charge against , by
the papists on her issue, ib.;

commands the torture to be

disused , 204 ", an inquisition

made after her enemies , and

some executed, 207, 208;

her assassination contem-

plated, 209, note, 310; dis-

affection of the papists to,

caused by her unjust aggres-

sions on their liberty of con-

science, ibid. , note ; an as-

sociation foimed to defend

her person, 21 1, 212; her

affectation concerning the

death of queen Mary, 214,
2 1 5 , note 2 ; number of ca-

tholic martyrs under, 221,

2 23 ; character of her reli-

gious restraints, 228; her

laws respecting protestant

non-conformists, chap, iv

,

23o-3o8; her policy to main-

tain her ecclesiastical power,

23o
;
protestants recalled by

lier accession, 232; differ-

ence of her tenets and cere-

monies , ibid., and. note i,

236, 237; disapproves of

the clergy marrying, 235,

3o4 , note ; coarse treatment

of abp. Parker's wife, ibid.,

note; probable cause of her

retaining some ceremonies,

2 3q; prevents the abolish-

ing of licenses and dispen-

sations, 260 ; orders the sup -

pression of prophesyings,

265—269 ; supported the

Scottish clergy, 283 ; omits

to summon ])arliament, ib.;

anxious for the good govern-

ment of church and state
,

but jealoTis of interference
,

284 ; her violence towards

bishop Cox, 3o3; tyranny

of, towards her bisliops
,

3o5, and note; her reported

offer to the puritans , ibid.,

note ; AValsingham's letter in

defence of her goverjimenl
,
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Soy, and note, 3o8; view
of her civil government

,

chap, v, 309—38') ; charac-

ter of her administration

chiefly religious, Sog; her

advantages for possessing

extended authority, 3 10; her

course of government illus-

trated , 3 1 6 , note ; unwar-
ranted authority of some of

her proclamations, 3 18

—

322; disposition to adopt
martial law, 3^5 , and note;

her illegal commission of,

to sir Thomas Wilford, 3 26;

did not assert arbitrary taxa-

tion , 328 ; her singular fru-

gality , ib. , 338 ; borrowed
money by privy seals, but

punctual in re-payment, 329;
instance of her returning

money illegally collected

,

33], note; dispute of, with

the parliament on her mar-
riage and succession , and
the common prayer, 336—
342 ; instances of her inter-

ference and authority over

her parliaments, ibid. ,343,

35 1, 356; resigned mono-
polies, 352; compelled to

solicit subsidies of her later

parliaments , 355 ; added to

the members of the house of

commons , 356 ; her monar-
chy limited , 376 , note; sup-

posed poAver oflier ci'own,

38
1

; Philip II attcm2:)ts to

dethrone, 385, note; in-

tended James I for her suc-

cessor, 389 , and note; her
popularity abated in her lat-

ter years , 3g7 , and fiote;

probable causes of, 3g8

;

public debt left by, !ii6;

probable reasons for her not

imposing customs on foreign

goods
, 4^^ j mutilation or-

dered by the star-chamber,

under, ii. 108; reasons for

establishing the protestant

religion in Ireland in the

reign of , iv. 219 ; alienation

of part of Ireland in the

reign of, 21 5.

Empsom, sir Richard, and
Edmond Dudley prostitute

instruments of the avarice of

Henry VII , i. 20
j
put to

death on a frivolous charge

of high treason, 22, and
note.

Enclosures , rebellion concern-

ing, i. 124.

England , state of religion in ,

at the beginning of the i6th

century, i. 76; preparations

in, for a reformation of the

church , ibid. ; means of its

emancij)ation from the papal

power, 88 ; foreign politics

of, under James I, 449?
45o ; legal provisions for

its defence , ii. 87, 88.

England, view of, previous to

the long parliament, ii. 171,

172, and note, i']^, 175,
188; divided into districts

by Cromwell ,4^1; see also

note, ibid. ; state of, since

the revolution in 1688,

comj)ared with its condition

under the Stuarts, iii. 377;
its danger of becoming a
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province to France, 4^0;
new emigrations to, 44 1 ?

442; proclamation against,

ibid., and note.

English nation not unsuited to

a republican form ofgovern-

ment , ii. 442 ; unwillingness

of the , to force the reluc-

tance of their sovereign, iii.

174; English settlers in

Ireland , their degeneracy ,

iv. 2oa ; settlements of, in

Munster, Ulster, and other

parts , 234 ; injustice attend-

ing them , 286.

Episcopacy, house ofcommons
opposed to, i. 283, 286;
divine right of, maintained,

ii. 3o, and 7zote , 3i, 127,

note, j5o, and note; mode-
ration of, designed, 221,
and note; proceedings con-

cerning, 222 ; bill for abo-
lishing , 286 ; revived in

Scotland, iv. 166; jurisdic-

tion of the bishops unlimit-

ed, ibid.

Episcopal , discipline revives

with the monarchy, iii. 22
;

clergy driven out injuriously

by the populace from their

livings, iv. 177; permitted

to hold them again, 178.

Episcopalians headed by Sel-

den , ii. 887 , and note.

Erastianism, the church ofEng-

land in danger of, 1 5 1, note.

Erastians, party of, described

,

ii. 388, and /lote.

Eru(iitio?i ofa Christian Man,
1 540 ; reformed doctrines

contained in , by authority

of Henry VIII, i. 109; cha-

racter of, ibid,, note i

.

Escheats, frauds of, under

Henry VII, i. 20; act for

amending, ai

.

Essex, county of, extent of

royal forests in , i. 77.

Essex , Robert Devereux , earl

of Essex , injudicious con-

duct of, after the battle of

Edgehill, ii. 272, note;

raises the siege of Glou-
cester, 285 ; suspected of

being reluctant to complete

the triumph of the parlia-

ment, 3io, and note.

Estates , the convention of,

turned into a parliament ,

iv. 177; forfeited, in Ire-

land, allotted to those who
would aid in reducing the

island to obedience, 254-

Et Ccetera oath imposed on

the clergy, ii. 220.

Europe , absolute sovereigns

of, in the sixteenth century,

i. 38o,88i.
Exchequer, court of, trial in,

on the king's prerogative of

imposing duties, i. 4^9) and

note, 43 I , and note ; cause of

ship-money tried in the court

of , ii. 87 , and note; court

of, an intermediate tribunal

between the king's bench

and parliament, iii. ^48.

Excise on liquor , first impo-

sition of, in England, ii.

309, and note ; granted in

lieu of military tenures , iii.

1 4 ;
prerogative of the

crown reduced by the , 1 5.
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Exclusion of the duke of York commission court, i. 272;
proposed, ii. 172, and «o/e, attacked iu the house of

iii. 169; discussion of the commons , 286.

right of, ibid. ; of placemen Expedients to avoid the ex-
and pensioners, from par- elusion, iii. 180; remark
liament, Ix'] li , and. note. on the, i83.

Exeter, bishopric of, despoiled Expulsion, right of, claimed

in the reformation, i. 127. by parliament , i. 36g.
Ex officio oath in the high

F.

Factions of Pym and Vane,
ii. 284 ; cause of their aver-

sion to pacific measures ,

ibid.

Fairfax , sir Thomas , and
Oliver Cromwell , superio-

rity of their abilities for

war, ii, 3i I.

Falkland , Henry Carey, lord

,

account of, ii. 297 , note.

Family of Love, said to have
been employed by the pa-
pists, i. 164, note.

Feckenham , John, abbot of

Westminster , imprisoned
under Elizabeth, i. i58

,

note.

Felton,
, executed for

fixing the pope's bull on the

bishop of London's palace,

i. i85.

Fenwick , sir John , his at-

tainder, iii. 3g7 ; strong

opposition to it in parlia-

ment, 3y8 , and note; his

imprudent disclosures , ib.
;

truth of liis discoveries,

399-

Ferdinand , emperor of Ger-
many, writes to Elizabeth

on behalf of the English

catholics , i. i Sg , and note

;

his liberal religious policy,

iSg, 160, and 7iote.

Ferrers , George , his illegal

arrest, i. 362, 363, note.

Festivals in the church of Eng-

land, ii. 3 1 , 82,

Feudal rights perverted under
Henry VIII, i. ly; system,

the, introduction of, iv.

i38; remarks on the ])ro-

bable cause of its decline
,

I/, 6.

Filmer, sir Robert, remarks
on his scheme of govern-

ment, iii. 218.

Finch, Heneage, chief justice

of the common pleas, ad-
viser of ship-money , ii.

86 ; defends the king's ab-
solute power, g3 ;

parlia-

mentary impeachment of,

256, note.

Fines , statute of, misunder-

stood, i. i/|.
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Fire of London , iii. 102; ad-

vice to Charles on the, ib,;

papists suspected, io3;

odd circumstance connected

with , ibid. , note.

Fish , statutes and pro-

clamations for the eating

of, in Lent , 35 , 36

,

7iote.

Fisher , John , bishop of Ro-
chester, his defence of the

clergy, i. 86 ; beheaded for

denying the ecclesiastical

supremacy, Sy.

Fitzharris , Edward , his im-

peachment, iii. 192 ; consti-

tutional question on, dis-

cussed, ig3; no satisfactory

elucidation of the libel for

which he suffered , iq6 , and
notes.

Fitzstephcn, his conquests in

Ireland, iv. igS.

Flanders , books of the re-

formed religion printed in,

i. J 09.

Fleetwood, lieutenant-general

Charles, his character, ii.

liSoy and note, 45 1 ; opposes

Cromwell's assuming the

title of king, i^io; the title

of lord-general , with power
over all commissions

, pro-

posed to be conferred on

,

434.

Fleming, Thomas , chief baron

of the exchequer, his speech

on the king's power, i. 4'-*9*

Flesh , statutes , etc. against

eating, in Lent, ii. 32

—

35 , note.

Fletcher, John, bishop of

London , suspended by
Elizabeth, i. 3o5, note.

Floyd, Mr. , violent proceed-

ings of the parliament

against, i. 4^7—^89? and
note ; the infamous case of,

conduct of the commons in

,

iv. 104.

Forbes, sir David, fined by
the star-chamber, ii. 110.

Forest laws , enforcement and
oppression of , under

Charles I , ii. 76, 77, and
note ; extent of forests fixed

by act of parliament , 1 99.

Forfeiture of the charter of

London, iii. 202; observa-

tions on the proceedings on,

ibid.

Foriescue, sir John, question

of his election, i. 4^5

—

408.

Fostering , Irish custom of,

explained, iv. 202, note;

severe penalty against, 2o5.

Fox , Edward , bishop of

Hereford, excites Wolsey to

I'eform the monasteries , i.

94-

Fox , right honourable C. J.

,

his doubt whether James II

aimed at subverting the pro-

testant establishment exa-

mined , iii. 292 ; anecdote

of, and the duke of New-
castle , concerning secret

service money, iv. )88.

France, its government despo-

tic when compared with

that of England , i. 374

,

375 ; authors against the

monarchy of, 376, note;
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public misery ol , iv. 24 ,

and fiote,

Francis I , king of Fi-ance
,

his mediation between the

pope and Henry VIII , i.

8/„

Francis II , ting of France

,

display of his pretensions

to the crown of England,
i. 175, and note.

Franchise , elective , taken

away from llie catholics of

Ireland , iv. 265 , and riote
,

266.

Fi'eeholder, privileges of the

English, ii. 98, 99; under

the Saxons bound to defend

the nation, 245.

French government, modera-
tion of the , at the treaty of

Aix-Ia-Chapelle, iv. 127.

Fresh severities against dis-

senters , iii. 114.

I'^uller, Mr., imprisonment of,

by the star-chamber, i. 472-

Fulhara, destruction of trees,

etc. at the palace of, by
bishop Aylraer, i. 275, note.

Francfort, divisions of the

protestanls at, i. i32,and
7iote.

G.

Garraway and Lee take money
from the court for softening

votes, iii. 128, and note,

Gardiner, Stephen , bishop of

Wincliester
,

prevails on
Henry VIII to prohibit the

English Bible , i. 1 1 1 , note

;

foi'ms a list of words in it

unfit for translation, ibid.;

a supporter of the popish

party ii3; in disgrace at

the death of Henry VIII,
ibid. ; character and virtues

of, i. i3o, i3i , note ; his

persecution palliated, i3o.

Garnet, Henry, his probable

guilt in the gunpowder plot,

ii. 45 , note.

Garrisons , ancient military

force kept in , i. 244 , 24^.

Gauden, Dr. John, raised to

the see of Exeter in 1660,
ii. 4f^2; his letters to lord

Clarendon complaining of

the inadequacy of his

I'eward, ibid.; threatens to

I'eveal the secret , ibid.

;

appeals to Dr. Morley, ibid.

;

his manuscript of the Eikon

Basilike sent to Charles I

in the Isle of Wight , ibid.
;

Clarendon writes to sootlic

him, 43^5 solicits for the

bisliopric of Winchester,

ibid.; promoted to the sec

of Worcester , ibid. ; liis

wife's testimony in his fa-

vour, ibid.

Gavel-kind , tenure of Irish
,

explained, iv. 190, and note.

Gavel-kind , Irish, determined

to be void , iv. 232.
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Gentry, or landowners, under
the Planlagcnets without

any exclusive privilege, i.

6 ; disordered state of

,

under Henry VI and Ed-
ward IV , 12 ; of England

,

became great under the

Tudors, deriving their esta-

tes from the suppressed

monasteries , 1 06 ; of the

north of England , their tur-

bulent spirit ,71; repressed

by Henry VHI and the

court of star-chamber, ibid.,

72 , and note ; why inclined

to the reformation
, g i , note.

George I, king of England,
his accession to the crown,
iv. /i2; chooses a whig
ministry, 4^; great disaf-

fection in the kingdom, 44?
and note ; causes of his un-
popularity , 57 ; habeas

corpus act several times

suspended in his reign , ib.

,

note ; incapable of speaking

English , trusted his mi-

nisters with the management
of the kingdom, \'2i; his

character , 1 24 , ?iote.

George I and II , kings of

England , their personal

authority at the lowest

point, iv. 126,

Geraldlnes, family of the,

restored, iv. 21 3.

Gerard , Mr. executed for

plotting to kill Cromwell,
ii. 409? 3nd note.

Germany, less prepared for a

religious reformation than

England, i. 76; books of

the reformed religion print-

ed in, 110; celibacy of
priests rejected by the pro-
testantsof, i23; troops of

,

sent to quell commotions

,

124, and note; mass not
tolerated by the Lutheran
princes of, 126, and note

;

reformation caused by the

covetousness and pxide of

superior ecclesiastics, I'iS;

war with , common's grant
for, in 1621

, 493, 4g4.
Gerlruydenburg, conferences

broken off and renewed at

,

iv. ig; remark of Cunning-
ham on the, 21 , note.

Glamorgan , Edward Somer-
set, earl of, discovery of a
secret treaty between him
and the Irish catholics , ii.

327; certainty of, confirm-
ed by Dr. Birch, 829, and
note.

Godfrey, sir Edmondbury, his

very extraordinary death
,

iii. 164; not satisfactorily

accounted for, i65, and
notes.

Godolphiii , Sidney, earl of
,

preserves a secret connexion
with the court of James , iv.

3o; his partiality to the

Stuart cause suspected , 3i.

Godstow nunnery, interceded

for at the dissolution,!. 101.

Gold coin, Dutch merchants
fined for exporting, i. 461.

Goodwin , sir Francis
, ques-

tion of his election , i. 4o5

,

407, and note.

Gookin , Mr. Vincent, cu-
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rious letter of, to Henry
Cromwell , il. 4'9-

Gossipred , iv. 196, 197; se-

vere penalty against , 206.

Government of England, an-

cient form of, a limited mo-
narchy, 373, 38o, and noles,

383 ; erroneously asserted

to have been absolute
,

SyS , 374 ; always a mo-
narchy limited by law , iii.

352 ; its predominating cha-

racter aristocratical , ibid.;

consultations against the, of

Charles II begin to be held

,

2o5 ; difficult problem in

the practical science of
,

400; new and revolution-

ary , remarks on a , 368
;

Locke and Montesquieu,

authority of their names on

that subject, iv. 70; stu-

dious to promote distin-

guished men , ibid. ; exe-

cutive, not deprived of so

much power by the revo-

lution as is generally sup-

posed , 119; arbitrary, of

Scotland, 164.

Government , Irish , its zeal

for the reformation of abu-

ses , iv. ao4 ; of Ireland
,

benevolent scheme in the ,

232, and note.

Governors of districts in Scot-

land take the title of earls,

iv. 137.

Gowrie , earl of, and his bro-
ther , executed for conspi-

racy, iv. 163, and note.

Grafton , Thomas , his C/i/o-

nicle imperfect , i. 23, note.

Graham and Burton , solici-

tors to the treasury, com-
mitted to the Tower by the

council, and afterwards put
in custody of the serjeant

by the commons, li. io5.

Grammont, Memoirs of , cha-

racter of that work , iii. 69

,

note.

Granville , lord , favourite mi-
nister of George II , iv.

124; bickering between him
and the Pelhams, ibid.

Gregory XIII , his explana-

tion of the bull of Pius V,
i. 198.

Grenville , right honourable

George , his excellent sta-

tute respecting controver-

ted elections , ill. 285.

Grey, lady Catherine, pre-

sumptive heiress to the Eng-
lish throne at the beginning

of Elizabeth's reign, i. i65
—336

;
proceedings of the

queen against her, 171, 172,
and note ; her party depriv-

ed of influence by their

ignoble connexions, lyS ;

legitimacy of her marriage

and issue , 392 , 39^, note ,

394 , note ; present repre-

sentative of this claim, 396 ,

note; her former marriage

with the carl of Pembroke

,

ibid. , note.

Grey, Leonard , lord , deputy

of Ireland, defeats the Irish,

iv. 2 i4'

Grey, sir Arthur, his severity

in the government of Ire-

land , iv. 223.



Griffin ,
, star-chamber

information against, ii. 107,
note.

Grimston , sir Harboltle , ex-

tract from his speech, ii,

^58 , note ; elected speaker,

476.
Grindal , Edmund , bishop of

London , his letter concern-

ing a private priest , i.

i53.
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Grindal , Edmund, archbishoj)

of Canterbury, prosecutes

the puritans , i. 262 ; tole-

rates their meetings called

" prophesyings ," 267 ; his

consequent sequestration

and independent character,

ib. , and note.

Gunpowder plot
,

probable

conspirators in the , ii, /i4 >

and note , /j6.

H.

Habeas corpus , trial on the

right of, ii, 1 5- 19,24,66; act

of, first sent up to the lords,

iii. 127 ;
power of the court

of common pleas to issue

writs of, 289 ;
particulars

of the , 240 , and note ; its

effectual remedies , 24^ >

passed 236 , and note ; no

new principle introduced

by it , 289.

Hales , John , his defence of

lady Catherine Grey, i, 172,

and note ; his character and

Treatise on Schism, 167 ,

168.

Hales, sir Edward, case of,

iii, 3o^.

Hale , sir Matthew, and other

judges , decide on the ille-

gality of fining juries, iii.

284 ; his timid judgment in

cases of treason , 62.

Hall , Arthur, proceedings of

parliament against, i. 366,

367, and note; famous

case of, the first precedent

of the commons punishing

one of their own members
,

iv.91.

Hall , Edward, his Chronicle

,

contains the best account

of the events of the reign of

Henry VIII , i, 28 , note ;

his account of the levy of

i5i5 , 24, note.

Hall , Dr, Joseph , bishop

of Exeter , his defence of

episcopacy, ii, 1 5i,

Halifax , George , Savile , mar-

quis of, gives offence to

James II , iii, 287 ; decla-

ration of rights presented

by, to the prince ofOrange,

358 ; I'etires from power,

369.
Hamilton , James , duke of

,

engaged in the interest of

the pretender, iv. 35; killed

in a duel with lord Mohun

,

ibid.

Hampden, John , levy on , for
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ship-money, ii. 86, and
?iote ; trial of, for refusing

payment , 87 — 96 , and
notes; mentioned by lord

Strafford, i32.

Hampton - Court conference

with the puritans, i. 40'-
Hanover, settlement of the

crown on the house of , iii.

461; limitations of ihe pre-

rogative contained in it

,

465 , and note , 4^6 ; re-

markable cause of the fourth

remedial articles
, 467.

Hanover, the house of, spoken
of with contempt, iv. 89,
and 7iote , ibid. ; acquires

the duchies of Bremen and
Verden in 1716 , 5'].

Hanoverian succession in

danger from the ministry of

queen Anne , iv. 39 , and
note.

Harding's case , constructive

treason in , iii. 428 , and
notes.

Harcourt , Simon , lord chan-

cellor , engaged in the in-

terest of the pretender, iv.

35.

Hardwicke ( lord chief jus-

tice) , his arguments in op-
posing a bill to prevent

smuggling , iv. 1 ic).

Harley , sir Piobert
,
puritan

spoliations of, ii. 227, 228,

and note.

Harley , Robert , earl of Ox-
ford , his censure on the

parliamentary proceedings

against Floyd, i. 490, note.

Harmer, his valuation of mo-

nastic property in England,
i. 92, 102.

Harrington, sir John, notice

of James I by, i. ?>c^(^,note.

Hatton, sir Christopher , his

lenity towards papists , i.

226 , and note ^ his forest

amercement , ii. ']'] ; Sltl

enemy to the puritans , i.

270 ; his spoliation of church,

property, 3o2 ; attempt to

assassinate , SaS.

Heath , Thomas , seized with

sectarian tracts , i. 164
,

note.

Heath , Robert , attorney ge-

neral , his speech on the

case of habeas corpus , ii.

17, 18 ; on the petition of

right , 67 ; denies the cri-

minal jurisdiction of par-
liament .71.

Heni'ietta Maria
,

queen of

Charles I, conditions of her

mai'riage with him , ii. 55,

and note ; her imprudent

zeal for popery, 384, note;

fear of impeachment , 288,
note ; sent from England
with the crown jewels , 255,
and note\ letter of, con-

cerning the religion of

Charles I, 160, note;

Charles the First's strange

promise not to make any
peace Avithout her media-
tion , 277 ; impeachment
of , for high treason , the

most odious act of the long

parliament , 279 ; her con-

duct , 3i4 ; 3'id advice to

Charles II , 3i5, and note;
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writes several impei'ious

letters to Charles 11 , 321 ;

forbids him to think of es-

caping , 322, and note;
ill conduct of, ibid. , and
notes ; abandons all regard

to English interest, 3^3;
plan formed by, to deliver

Jersey up to France , ib.
;

power given her by the

king to treat with the ca-

tholics , 325; anecdote of

the king's letters to her, ib.

Henry II , king of England
,

institutes itinerant justices
,

i. 8j invasion of Ireland by,

iv. lyS.

Henry VI , clerical laws im-

proved under, i. 77.

Henry VII , king of England ,

state of the kingdom at his

accession, i. 11
;
parlia-

ment called by , not a ser-

vile one, ibid.
;
proceedings

for securing the crown to

his posterity, ibid.; his mar-
riage , and vigilance in

guarding the crown , made
his reign reputable, but not

tranquil, 12; statute of the

ilth of, concerning the

duty of allegiance , ibid.
;

Blackstone's reasoning upon
it erroneous, that of Haw-
kins correct, ibid., note;

his policy over-rated , i3
;

did not much increase the

power of the crown , ibid.

;

laws enacted by, over-rated

by lord Bacon , ibid. ; his

mode of taxation , 17; sub-

sidies being unj)opu]ar , he

IV.

has recourse to benevo-
lence, ibid. ; and to amerce-
ments and forfeitures , 19 ;

his avarice rendered his

government unpopular, ib.

;

made a profit of all offices
,

even bishoprics , 20 ; wealth
amassed by him soon dis-

sipated by his son, 21;
council court formed by,
existing at ihe fallofWolsey,

71 ; not that of star-cham-
ber, nor maintainable by
his act

, 72 , note ; his fatal

suspicion
, 74 ; enacts the

branding ofclerks convicted
of felony

, 77 ; probable
policy of , in the marriage
ofHenry VIII, 80, and «o/e ;

low point of his authority
over Ireland, iv. 208; con-
fined to the four counties
of the English pale , 209.

Henry VlII , his foreign po-
licy , i. 21 ; his ])rofusion

and love of magnificence
,

ib. ; acts passed by , to con-
ciliate the discontents ex-
cited by his father , ibid.

;

extensive subsidies demand-
ed of parliament by him

,

22 ; exaction by, miscalled

benevolence in i545, 3o,3i

;

instance of his ferocity of
temper, 36 , 37, 38 , 4 1 ; re-

flections on his government
and character, 48 ; did not
conciliate his people's af-

fections , ib. ; was open and
generous , but his foreign

politics not sagacious, ib.
;

memory revered on account

21
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of the reformalion , ibid. •

"was uniformly successful in

his wars
, 49 j ''s good a

king as Francis I, ih., note;

suppresses the turbulence of

the northern nobility , etc.

,

70,71; star-chamber in full

power under, yS , «o/<?;his

intention of beheading cer-

tain members of parliament,

7/1 ; fierce and lavish effects

of his wayward humour

,

ibid.
, 75 ; religious contests

the chief support of his au-

thority, ibid. ; lollards exe-

cuted under, 77 ; contro-

versial answer to Luther,

78 , 79 ; ability of, for reli-

gious dispute, ibid. , note;

apparent attachment of, to

the Romish church, ibid.;

his marriage , and aversion

to Catherine of Arragon

,

ibid. , 81 ; time of his mar-
riage with Anne Boleyn

,

82, and note ; sends an envoy
withhis submission to Pvome,

84 ; throws off its authority

on receiving the papal sen-

tence , ibid ; his previous

measures for doing so , 85
,

86 , 87 ; takes away the

first fruits from Rome , 87 ;

becomes supreme head of

the English church , 86, 88
,

and note; delays his separ-

ation from queen Catherine,

from the temper of Ihe na-

tion
, 90 ; expedient con-

cerning his divorce
, 91 ;

proceeds in the Reformation
from policy and disposition,

92 ; the history of his time

written with partiality, ib.,

?iote ; not enriched by the

revenues of suppressed mo-
nasteries, 100-; his alienation

of their lands beneficial to

England, ib. ; should have

divested rather than have
confiscated their revenues

,

101 ; doubtful state of his

religious doctrines , and his

inconsistent cruelty in con-
sequence , 108; sanctions

the principles of Luther,

no; bad policy of his per-
secutions, III

;
prohibits

thereadingofTindal's Bible,

ib. , note ; stateof religion at

his death , i 1 3 ; his law on
the celibacy of priests, la'i;

liis reformed church most
agreeable to the English

,

14 1, note; his provisions

for the descent of the crown
,

i65 ; his ministers' manage-
ment of parliament, note;

supports the commons in

their exemption from arrest,

362 ; his will disposing of

the succession, SSg; doubt
concerning the signature of

it, 391 ; account of his death,

and of that instrument, ib.
,

note ; disregarded on the

accession of James, 897 ;

institution of the council of

the north by, ii. 121

.

Henry IV, king of France

,

opposes the claim of Ara-
bella Stuart on the English

crown, i. 387, notes.

Henry, prince of Wales , son
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of James I , hisdeatli, i.4497

andnote; susj)icion concern-

ing it
, 4?^ , '176 , note;

design of marrying him to

the infanta , /|8i , and /?o/c.

Herbert, Edward, lord, of

Cherbury, fictitious speeches

in his History ofHenry VIII,

\. 11 , note.

Herbert , chief justice, his

judgment in the case of sir

Edward Hales , iii. 3o5
;

remarks on his decision , ib.

Heresy, canon laws against,

framed under Edward VI
,

i. i36, note.

Hertford , Edward Seymour,
earl of, his private marriage

with lady Grey, i. 1 7 1 •, im-

prisonment and subsequent

story of, 172, and note;

inquiry into the legitimacy

of his issue , SgB , and note,

3g5 , and note; Diigdale's

account of it, ScjS , note.

Hexham abbey interceded for

at the dissolution, i. lOi.

Heyle, serjeant, his speech on
the royal prerogative , i,

355 , note.

Heylin , Dr. Peter, his notice

of the Sabbatarian bill , ii.

37, note; his conduct to-

wards Prynne , ji3, 114.

Heywood , Mr. , serjeant
,

extract from his Vindication

of Mr. Fox's History, iii.

2c)3 , note.

High commission , court of
,

1 583 , its powerful nature, i.

271, 272, wo^p; act for abo-

lishing the, ii. 198, and/?o/r.

High and low churchmen, their

origin and descrijjtioUjiv. 58.

Hoadly, Benjamin , bishop of
Bangor, attacked by the

convocation , iv. 63 ; his

principles, ib.

Hobby, sirPhilip, recommends
the bishops' revenues being
decreased, i. 127, note.

Hobby, sir Edward, his bill

concerning the exchequer,
i. 348.

Holland , Henry Rich , earl of,

chief justice in eyre , ii. 177 ;

joins the king at Oxford,
281 ;isbadly received, ibid.

J

returns to the parliament,
ib.; ingratitude of, 282.

Holland , war with
, great

expense of the, iii. 100;
Charles II , receives large

sums from France during
the , III; infamy of the

,

117.

Holies, Denzil, lord, com-
mittal and proceedings
against, ii. 66, 68, 71 , (72.

Hollis, lord, sincerely patriotic

in his clandestine intercourse

with France, iii. 137, and
note.

Holingshed, Raphael, his sa-

vage account of the perse-
cution of the papists , i.

1 98

,

note ; his description of the

miserable state of Ireland
,

iv. 223.

Holt , chief justice, his opinion
concerning the power of the

commons to commit , iv.

III.

Homilies, duty of non-resist-
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ance maintained in the, ii.

58 , and note , 60.

Hooker, Richard , excellence

of his Ecclesiastical Polity,

i. 290, 9.gi ; character and
force of his argument , 292

,

293 ; relative perfection of

the various books , 293 ;

imperfections of , 294 ;

justness and liberality of,

in his views of government

,

296, 297 ; interpolations in

the posthumous books con-

sidered , 297 , and note,

2g8; his viewof the national

conslitution and monarchy,

298 , 299 , 3oo ; dangerous

•view of the connexion of

church and state , 298 , 3o8

,

note.

Hooker, member for Athenry,

extract from his speecli in

the Irish parliament , iv.

225.

Hooper, John , bishop ofGlou-

cester, refuses consecration

in the episcopal habit, i.

139.

Hopes of the presbyterians

from Charles II, iii. 19.

Houses built of timber forbid

to be erected in London
after the great fire , iii,

280.

Howard , Catherine , her execu-

tion not an act of tyranny,

her licentious habits proba-

bly continued after mar-
riage, i. 44 5 singularity of

the sentence pronounced
upon her by the lords, ib.

note.

Howard, sir Robert, and sir.

R. Temple, become place-

men , iii. 129.

Howard, lord of Escrlck, his

perfidy caused the deaths of

Russel and Essex ,iii. 206.

Howell , James , letterconcern-

ing the elevation of bishop

Juxon , ii. 118, note.

Hugonots of France , their

number, i. 289, note.

Huic ,
,

physician to

queen Elizabeth, accused of

dissuading her from marry-
ing, i. 169, note.

Hume, David, his estimate of

the value of suppressed mo-
nasteries, i. 102 , note; per-

version in his extracts of

parliamentary speeches
,

354 , note ; his erroneous

assertion on the government
of England, SyS, 375, 877,
note ; his partial view of the

English constitution under
Elizabeth, 882 , 383 , 7iote ;

liis account of Glamorgan's

commission , ii. 329.

Hun , Richard, effects of his

death in the lollards' tower,

i. 78.

Huntingdon , George Hastings,

earl of, his title to the

English crown , i. 386.

Hutton , Mr. justice , his state-

ment concerning a benevo-
lence collected for Elizabeth,

i. 33o , note 2.

Hutchinson , Mrs. , her beau-
tiful expression of her hus-

band's feelings at the death

of tlie regicides, iii. 3i.
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Hutchinson, colonel, died in Hyde and Keeling, chief jus-

confinement, iii. 88. tices, exercise a pretended

Hyde , sir Nicholas , chief jus- power with regard to juries,

tice , his speech on the trial iii. 232 , and note , ib.

of habeas coi'pus, ii. 17, 18.

I. J.

Jacobite faction , origin of the
,

iii. 367 ;
party rendered

more formidable by the

fault of government , iv, ^4 >

their strength
, 76; strength

of, in Scotland, in the

reigns of George I , and H

,

184.

Jacobites, intrigues of the,

iv. 28 ; their disaffected

clergy send forth libels , 29 ;

decline of the
, 72.

Jacobitism of the ministers of

queen Anne, iv. By, note;

of Swift , ibid.
;
powerful in

the church , 58 ; its general

decline , 184.

James II , king of Scotland
,

statute of, to prevent the

alienation of the royal do-

mains , iv. I l^l\.

James VI, king of Scotland,

his success in restraining

the presbyterians, iv. i54
;

his aversion to the Scottish

presbytery ,167; forces on

the people of Scotland the

five articles of Perth, i58.

JamesI, kingofEngland, view

of the English constitution

under, i. chap, iv. 384— 5o5;

his quiet accession notwith-

standing the numerous titles

to the crown , 38/j , 388 ;

Jiis and the other claims

considered , 385—3g6 , and

notes; Elizabeth's intrigues

against , 388 , and note;

four proofs against his title

,

38g; his affection for here-

ditary right , 3g6 , 397 ;

posture of England at his

accession , ibid. ; his early

unpopularity, 398 ; hasty

temper and disregard of

law, 399, note ; his contempt

for Elizabeth , i^oo , and

note ; the Millenary petition

presented to, ibid. , and note,

4o3 ; his conduct to the

puritans at the Hampton-
Court conference

, 4" ' 1 and

notes ; proclamation for con-

formity, ibid.; his first par-

liament summoned by irre-

gular proclamation , 4^3—
4o5 ; libels against him, 4o3,

and«o?e; employed in pub-
lishing his maxims on the

power of princes , 4^4 5

dispute with, on the election

of Fortescue and Goodwin

,

4o5—4*^75 artifice of, to-

wards the commons on a
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subsidy, 412; discontent of

,

at their proceedings, ibid.

,

4 1 4 > fiote
, 4 1 6 J

ibid. ; his

scheme of an union with

Scotland, 4' 7— 4^0, and
notes; his change of title,

420, note; continual bic-

kex'ings with his parliaments,

420 , 4^ ' j I'is impolitic par-

tiality for Spain, 428, and
notes J 479 j ^"^^ note, 481 ,

and note ^ !\gc) , 5oo , ii. 5 i ;

duties imposed by, 429 >

and /lole, i. 432; defects of

his character, 4 ''16, 44? 1

and note; foreign politics of

England under
, 44^—4^°

5

his treatment of lord Coke,

452, note; his use of pro-

clamations
, 455 , note; his

endeavours to raise money
by loans, titles, etc., !th5 ,

456, and note, /^Gi ; dis-

solves the jiarliamcnt, ibid.,

and note ; his letter and
conduct to the twelve judges,

468
, 469 ; his unpopularity

increased by the circum-

stances of Arabella Stuart

,

Overbury, and Raleigh,

472— 4^2 i
^^^ pi'obable

knowledge of the murder of

Overbury, 476 , and note;

calls a new parliament
,

482 ; his sudden adjourn-

ment of it
, 491 } 492 ; his

letter to the speaker of the

commons on petitions

against popery, 494 i
reply

of, to a second petition,

494 ) ''195 ; adjournment
,

dissolution and proceedings

against members of both

houses, 497? 498 , and note ;

libels against , 5oo , and
note ; his declaration of

sports, ii. 35; opposes the

Arrainian heresy, 89 , 4^ i

and notes; suspected of

inclination to the papists,

42, 44) a»d note; answers

cardinal Bellarmin
, 48 ;

state of papists under, 43

—

54 5 and notes ; his reign

the most important in the

constitutional history of

Ireland , iv. 229.

James II king of England , at-

tributes his return to pope-
ry to the works of Hooker,
i. 294 , note ; his schemes of

arbitrary power, iii. 287 ;

issues a proclamation for

the payment ofcustoms, ib.

,

and note , ib. ; his prejudice

in favour of the catholic re-

ligion 291 ; his intention to

repeal the test act, ibid.
;

his remarkable conversation
with Barillon , 293 , and
note , ibid. ; deceived in the

disposition of his subjects
,

297 ; supported by his bro-
ther's party, 299 , and note ;

prorogues the parliament

,

3o2; his scheme for subvert-

ing the established religion

,

3o8 ; his success against

Monmouth inspires him with
false confidence,3i3; rejects

the plan for excluding the

princess of Orange , 3i5;
dissolves the parliament

,

321; attempts to violate the
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right of electors , ibid. ; so-

licits voles for repealing the

test and penal laws, 824 ;

expels the fellows from
Magdalen college , ibid.

;

his infatuation , SaS ; his

impolicy , ibid. ; received

5oo,ooo livres from Louis

XIV, ibid.; his coldness to

Louis XIV, 32() ; his uncer-

tain policy discussed, ib. ;

his cliaracter, ib. , and note
,

ibid. ; reflections on his

government, 3'33 ; compared
with his father, ib. ; has a

numerous army, 356; in-

fluenced by his confessor

Petre , 338 ; considered an

enemy to the prince of

Orange and the English na-

tion ,339; his sudden flight,

ibid. ; his return to London
and subsequent flight , 3/12,

and note\ vote against him
in the convention , 347 ;

compassion excited for him
by historians, 365; large

proportion of the tories

engaged to support him
,

385 ; various schemes for

his restoration , and con-

spiracy in his favour, Sgi
;

issues a declaration from

St. Germain's , "iop. , and
notes; charged by Burnet

with privity to the scheme
of Grandval , 3y5 , note ;

his commission to Crosby to

seize the prince of Orange ,

ibid. , note ; civil offices
,

courts of justice, and the

privy-council in Ireland
,

filled with catholics in the

reign of, iv. 260.

James VII , king of Scot-

land , his reign, iv. 169;
national rejection of him
from that kingdom , 173 ;

his cruelties , 169 ; at-

tempts to introduce popery,

»7'-

Icon Basilike , account of ,

iii. 382 ; remarks on its au-
thor, ibid. (v. Eicon Basi-

like.
)

Jefferies , judge , violence of
,

iii. 3o8.

Jenkes committed by the king

in council for a mutinous
speech, iii. 3.36.

Jenkins
,
judge , confined in

the Towner by the long par-

liament , iv. 607.

Jenner (a baron of the exche-

quer ) committed to the

Tower by the council , and
afterwards to the custody of

the Serjeant by the com-
mons , iv. io5.

Jermyn , Henry, lord , dicta-

torial style assumed by him
in his letters to Charles II

,

ii. 321.

Jesuits , their zeal for the ca-

tholic faith , i. 224.

Jesuit missionaries in England^

ii. 146 , note.

Jews permitted to settle in

England , iii. 19.

Jewtl , John , bisJiop of Sa-

lisbury, opposes church ce-

remonies and habits, lyr
,

175, note.

Images , destruction of, under
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Edward VI , i. ii5, ii6
,

and 7ioie.

Impeachment
,
parliamentary,

character and instances of,

i. 483, /I84 , 5o2, 5o3
;

question on the king's right

of pardon in cases of, iii.

i^g; decided by the act

of settlement against the

king'sright, 253 ; abatement

of, by dissolution of par-

liament , 1 54; decided in

the case of Hastings, 160;

ofcommons for treason con-

stitutional , ic)3.

Impositions on merchandise

without consent of parlia-

ment, i. li'i.'J, 428, and nole;

argument on, 43o, 43
1

, and
note; again disputed In the

house of commons, 459,460.
Impressment, statute restrain-

ing , i. igg, 200.

Imprisonment , illegal , ba-

nished from the English

constitution , i. 3i5 ; fla-

grant instances of , under

Elizabeth, 3i6 ; remon-
strances of the judges

against, 3 18.

Incident ( transaction in Scot-

land so called ) , alarm ex-

cited by the , ii. 23'3.

Independence of judges , iii.

478; important provision

owing to the act of settle-

ment
, 479-

Independent parly, the, their

first great victory the self-

denying ordinance , ii. 3 1 2
;

new-model the ai'my, ibid.;

two essential characters of,

336, and «o^e,- first bringfor-

wardprinciplesoftoleration,

342.

Independents, liability of the
,

to severe laws , i. 288 ; ori-

gin of the name, 22q; emi-
grate to Holland , ib. ; and
to America , ii. 141.

Influence of the crown in both
houses of parliament , re-

marks on the, iv. 89.
Injustice of the condemnation

of Vane , iii. 33 , and note.

Innes , father, the biographer

of James II , extract from,
iii. 321

.

Innocent VIII, pope , his bull

for the reformation of mo-
nasteries , i. qQ, note 1.

Intrigues of Charles II with

France , iii. 91).

Intercommuning , letters of,

published in Scotland , iv.

167.

Insurrections on account of
forced loans, i. 28, 3i

;

on the king's supremacy
,

37, 38 ; concerning inclo-

sures, 125; of sir Thomas
Wyatt, etc. , i45, note.

Insurgents in the rebellion of

1641, their success, iv. 253
;

claim the re-establishment

of the catholic religion ,ib.

Institution of a Christian Man ,

1 537 , reformed doctrines

contained in , by authority

of Henry VIII, ii. 386; cha-

racter of , ib. , note.

Johnson, Dr. Sam. error of,

with respect to lord Shaf-

tesbury, iii, 443 , note.



Josepli , emperor of Germany,
his death , iv. 523.

Ireland , mismanagement of

tlie affairs of, iii. 36g , and
7iote ; ancient state of, iv.

iB6; necessity of under-
standing the state of society

at the time of Henry the

Second's invasion , ib. ; its

division, 187 ; king of, how
chosen , ib. ; its cliieftains,

ib. ; stale of the clergy in

,

192; rude slate of society

there, i8g ; ancient govern-
ment of, nearly aristocra-

tical , 1 92; its reduction

by Henry II , 19/i ; its great-

est part divided among ten

English families, 196; the

natives of, expelled, ib.
;

English laws established in
,

ib. ; natives of, claim pro-
tection from the throne

,

198; its disorderly state
,

204 ; miseries of the natives,

206 ; its hostility to the

government, 207 ; its nor-

thern provinces , and part

of the southern , lost to the

crown of England , ib. ; its

conduct during the contest

between the houses of York
and Lancaster, 210; royal

authority over it revives

under Henrv VIII , 21 3
;

raised to the dignitv of a

kingdom , 214 ; elections

declared illegal in , 225
;

rising of the people to res-

tore the catholic worship
,

23 1 ;
priests ordered to quit,

ib.; English laws established
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throughout , 232 ; scheme
for perfecting its conquest,

233 ; Edmund Spenser, his

account of the state of Ire-

land , 235 ; constitution of

its parliament , 238 ; its vo-

luntary contribution for cer-

tain graces , 241 ; free trade

to be admitted , ib.; rebel-

lion of 1 640 , its misgovern-

ment at all times , 247 , and
note; itsfresh partition, 255;

declaration for its settle-

ment by Charles II , 2.55 ;

different parties in , their

various claims , ib. ; decla-

ration not satisfactory, 25G
;

complaints of the Irish , ib.

;

natural bias of Charles II to

the religion of, ib. ; unpo-
pularity of the duke of Or-
mond with the Irish catlio-

lics , aSg ; lord Berkley's

administration in 1670, ib.;

the civil offices of, filled

with catholics in the reign

of James II , 260; civil war
of, in 1689 , ib. ; treaty of

Limerick, 261 ; oath of su-

premacy imposed on the

parliament of, 265 ; three

nations and their religions,

267 ; its dependence on the

English parliament, 268
;

risingsplrit of independence

in , 270 ;
jealousy and dis-

content of the natives of,

against the English govern-

ment, 273.

Irish people , origin of the
,

iv. 187 ; their ancient con-

dition , 193.
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Irishmen , their character, iv.

192 ; disaffected, their con-
nexion with Spain , 248.

Irish , natives , claim the pro-

tection of the tlirone , iv.

198; not equitably treated

in the settlement of the co-

lonies , 237.

Irish catholics
,

penal laws

against , iv. 263.

Irish lords , surrender their

estates to the crown, iv. 282.

Irish agents for the settlement

of Ireland disgust Charles

11 , iv. 255.

Irish forfeiture resumed , iii.

412.

Judges in the reign of Henry
VIII , tlieir opinion that at-

tainders in parliament could

not be revested in a court of

law, i. 39 ; of the court of

star-chamber, 71 , and
note ; of Elizabeth , remon-
strate against illegal impri-

sonments, 3 17, 3i8
;
pri-

vately conferred with, to se-

cure their determination for

the crown, 4^3 , and note ;

their answers on the peti-

tion of right , ii. 23; in-

stances of their independ-

ence in their duty, y3, 74; ac-

count Strafford guilty, 208,
2og, and note ; their con-
duct on the trial of Vane

,

iii. 82 ; in tlie reign of

Charles and James II ,

their brutal manners and
gross injustice, 166 , and
note ; devise various means
of subjecting juries to their

own direction , 282 ; inde-

pendence of the , 478; this

important constitutional

provision owing to the act

of settlement, 479? their

general behaviour infamous

under the Stuarts , ib.
;

Scroggs, North, and Jones
,

their conduct, 1G7 , and

note ; Pembertonand Jones,

two late judges , summoned
by the commons in the case

ofTopham,iv, 109; Powis,

Gould , and Powell , their

opinions , concerning the

power of the commons to

commit ,iv. 1 10 ; the twelve,

disregard the king's letters

for delay of judgment

,

i. 4()8, 469, 470; tlieir

sentiments on ship-money,

ii. 85; sentence on the cause

of, 98.

Justices of the peace under the

Plantagenets , their juris-

diction, i, 9; limitation of

their power, 22.

Justice , open administration

of , the best security of civil

liberty in England, I, 3i i

;

courts of , sometimes cor-

rupted and perverted, ibid.,

3 1 2.

Juries governed by the crown
under Elizabeth, i. 3i5;

fined for verdicts, iii. 282;

question of the right of, to

return a general verdict
,

235.

Jurors punished for the ac-

quittal of sir N. Tlirock-

niorton , i. 65.
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Jury, grand , tlieir celebrated

ignoramus on the indictment

against Shaflesbury, iii. 198,

and note.

Juxon , Dr. William, bishop

of London , made lord trea-

surer , ii. 118, and note;

well treated in the parlia-

ment, 32
1 , note.

K.

Karn , sir Edward , ambas-
sador at Rome, to queen
IMary, i. i47) \/\^',note.

Keeling, chief justice, strong

resolutions of the commons
against, for fining juries,

iii. 234.

Kentish petition of 1701 , iv.

96.
Kernsandgallowglasses, names

of mercenary troops in

Ireland , iv. 196.

Kildare , earls of, tlieir great

influence in Ireland, iv. 2 1 25

earl of, his son takes up
arms, ibid.; his wild fol-

lowers murder the primate

,

ibid.; sent prisoner to Lon-
don , and committed to the

Tower, 21 3; executed with

five of his uncles, ibid.

Killigrew and Delaval
,
parlia-

mentary inquiry into their

conduct , iii. l\\k-

King, ancient limitations of

his authority in England,

i. 2; his prerogative of res-

training foreign trade, 43i,

note; ecclesiastical canons

on the absolute power of

the
, 435 ; his authority

styled absolute
, 439 ; com-

mand of the, cannot sanc-

tion an illegal act, ii. 17;
his power of committing,

14— 19 ) and note , 7.^, 25 ,

66 ;
power of the , over the

militia considered, 222,
25o , and note.

Kings of England , their diffi-

culties in the conduct of

government, iv. 126; their

comparative power in poli-

tics , ibid. ; of Scotland,

always claim supreme judi-

cial power, ii. i/|5; prero-

gative , vote of the commons
agalst the, ill. 1 19.

King's bench, court of, its

order prohibiting the pub-
lishing a pamphlet , iii. 229;
formed an article of im-
peachment against Scroggs,

23o.

Knight,
,
proceedings

against , by the university

of Oxford, ii. 60 , and note.

Knight's service, tenure of,

ii. 241, arid note; statutes

amending, 242.

Knighthood , conferred by
James I, etc., to raise money,

i. Ii5^, note; ii. 77, and note;

compulsory, abolished, 99.



332 INDEX.

Knollys, sir Francis , friend-

ly to the puritans, i. 269;
opposed to episcopacy, 282,
286.

Knox, John, persecuting spi-

rit of, against the papists,

i. 189, note; supports the

dissenting innovations al

Franckfort, 282; his book
against female monarchy,

576; founder of the Scots

reformation
,
particulars of

his scheme of church polity,

iv. i/,8.

L.

Lacy, his conquests in Ireland,

iv. 195.

Lambert, general, refuses the

oath of allegiance to Crom-
well , ii. 423, «ofe; ambi-
tious views of, 434; a prin-

cipal actor in expelling the

commons, 44'; cashiered

by parliament, ibid.; his

character, /|5i
;
panic occa-

sioned by his escape from
the Tower, 47^? sent to

Guernsey, iii. 34 ; suspected

to have been privately a

catholic, 54.

Landed proprietors, their in-

dignation at the rise of new
men , iv. 22.

Land owners of England, be-

came great under the Tu-
dors, many of their estates

acquired from the suppress-

ed monasteries , i. 106.

Land tax, its origin, iii. 402;
its inequality, ibid.

Lands in Ireland, act for their

restitution , ii. 255 ; its insuf-

ficiency, 258; tliree thou-
sand claimants unjustly cut

off from .any hope of resti-

tution , ibid ; ancient Eng-
lish laws concerning their

alienation,!. 14—•i7;crown

and church, restoration of,

2 1 3.

Latimer, Hugh, bishop of

Worcester, intercedes for

Malvern priory at the dis-

solution , i. 101; zealous

speech of, against the tem-

porizing clergy , 124, note.

Latin ritual , antiquity and ex-

cellence of the , i. 1 15.

Latitudinarlan divines, men
most conspicuous in their

writings in the I'eign of king

Charles II, iii. 298, and
note.

Laud , William , archbishop of

Canterbury, his assertion

concerning bishops, ii. 3o
,

note, 128, note; high reli-

gious influence of, /^i, and

note; his talents and cha-

racter, ii5,andrto<e, 118,

and note; his correspond-

ence with lord Strafford

,

123— i3i , i4i» note, 178,
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and note; accused of prose-

cuting Prynne , etc., i3o;
his conduct in the church,

137; prosecution of the pu-
ritans, 1 38, and note; pro-

cures a proclamation to re-

strain emigrants, 141, and
note ; cardinal's hat offered

to, 143, note; charges of

popery against, 147, and
note, 149; foreign reformed
churclies prosecuted hy,
i5i, and note; union with
the cathoUcs intended by,

1 53; turns against them,
162— 164, and note; im-
peached for high treason,

2gi ; confined in the Tower,
and in great indigence, ib.

;

particulars of the charges

against him, 292; defends

himself with courage and
ability, ibid.

;
judges deter-

mine tlie charges contain no
legal treason, ibid.; com-
mons change their impeach-

ment into an ordinance for

his execution , 2g3 ;
peers

comply, ibid. ; number of

peers present, ibid.

Lauderdale, duke of, one of

the cabal , iii. q6 ; obliged

to confine himself to Scotch

affairs , 126; act of the

,

respecting the order of king

and council to have the force

of law in Scotland, i65
;

his tyranny, 166.

Law, the ecclesiastical , reform-

ed,!. 1 34

—

1 3'], and notes;

less a security for the civil

liberty of England than ihe

open administration of jus-

tice , 3 I 1 ; its ordinances for

regulating the press, 322.
Laws against theft, severity

of, i. 10; of England, no
alteration of, ever attempted

without the consent of par-

liament, 5 ,374; not enacted

by kings ofEngland without
the advice of their great

council , 4 , 374 ;
penal , ex-

tension of the , iv. 116, and
note; their gradual progress

and severity, iv. 117; have
excited little attention as

they passed through the

houses of parliament , 118;
several

,
passed in England

to bind Ireland, 270.
Lawyers , their jealous dislike

of the ecclesiastical courts,

i. 287 ; Whilgift's censure

of, ibid., note; dislike of,

by archbishop Laud , and
the earl of Strafford, 127,
128.

Layer accuses several peers of

conspiring in Atterbury's

plot , iv. 7 I , note.

Leeds , Henry Osborn , duke
of, in the Stuart interest,

iv. 37, note.

Leicester, Robert Dudley, earl

of, a suitor for the hand ofEli-

zabeth , i. 1 66 ; Cecil's argu-

ments against him , ib., note;

assumes an interest in the

queen, 168; connexion with,

broken off, ibid. ; combines
with the catholic peers

against Cecil, 173, note'.

Leicester, Robert Sidney, earl
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of, archbishop Laud's dis-

like to , ii. i5i, note.

Leighton, Alexander, prosecu-

tion of, by the court of star-

chamber, ii. 1 1 3.

Leinster, rebelli-jn of two sepls

in , leads to a reduction of

their districts , now called

King's and Queen's counties,

iii. 141.

Lent, proclamations of Eliza-

beth for observing of, i. 32o,

"i^i.notc I ; statutes and pro-

clamations for the obser-

vance of, ii. 33—35, note;

licenses for eating flesh in ,

35 , note.

Lesley, bishop of Ross, am-
bassador of Mary, queen of

Scots , his answer concern-

ing Elizabeth, i. 199, 7iote.

Leslie, remarks on his wri-

tings, iii. 457, and note;

author of the Rehearsal , a

periodical paper in favour

of the Jacobites, iv. 3o.

L'Estrange, sir Roger, business

of licensing books intrusted

to him , iv. 9.28.

Lelhington , Maitland of, his

arguments on the title of

Mary Stuart to the English

crown , i. 1 76, and note; his

account of the death and will

of Henry YIII, 3gi, note.

Levies of iSa/j—5, letters on

the difficulty of raising , i.

aS , note, 26, note; instruc-

tions for procuring, 24

»

note.

Levellers, and various sects,

clamorous for the king's

death , ii. 373 ; favourably

spoken of by Mrs. Hutchin-

son, 396, note; reform-
ations required by the, ib.

Libel, law of, indefinite, ii.

445; falsehood not essential

to the law of, 4 A 7) ^nd note;

settled by Mr. Fox's libel

bill in 1792 , 448.

Libels published by the puri-

tans, i. 277, 278, andnotes;

against James I, 5oo, and
jiote.

Liberty of the subject , com-
parative view of the , in

England and France in the

reign of Henry VHI , i. 29

;

civil, its securities in Eng-
land , 3 1 1

;
public , dange-

rous state of, under the

Stuarts, iii. 221; of con-
science, declaration for,

3
1 7 ; its motive , ib ; obser-

vations on its effects, 3l8 ;

similar to that published in

Scotland , ib. ; of the press

,

443; particulars relating to

the , ibid.

Licenses granted for eating

flesh in Lent, ii. 35 , note.

Licensingacts, iii. 228;act,par-

ticxdars relating to the, 443-
Lichfield, bishopric of, de-

spoiled in the reformation
,

i. 127.

Limerick, treaty of, iv. 262;
its articles , ib. ,' and note i

,

263.

Lincoln , Theophilus Clinton
,

earl of, refuses to fake the

covenant, and is excluded

from the house of peers

,

ii. 288 , note. i
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Lingard, Dr. Jolin , his notice

of the bill on the papal su-

premacy, i. 8(), note; his

estimate of the value of sup-

pressed monasteries, \c,i,

note; his observations on the

canon laws, and on Cran-

mer, i36, 187, «o^p; his ex-

tenuations of queen Mary's

conduct, 14^1 note; his

apology for the charge of the

Wag's Head Consecration
,

i. iSg, note; arlifice of, in

regard to the history of

Anne Boleyn, i. 4^, note;

his insinuation in regard to

Catherine Howard and lady

Rochford, 44 > Jiote.

Litany, translated in 1642, i.

1 1 5 , note.

Liturgy , chiefly translated

from the Latin service book,

i. II 5, and note; prayers

for the departed first kept

in, 1 16; taken out in its re-

visal , 117; amendments of

the English under Elizabeth,

1491 and note; statute de-

fending, i5?. ; revised, 404;
the , established the distin-

guishing marks of the An-
glican church

, 456.

Llandaff, bishopric of, des-

poiled in the reformation

,

i. 127.

Loan remitted to Henry VH
by parliament, i. 3i; de-

manded by Charles I , and

conduct of the people on

it, ii. II, and note , i3;

committal and trial of se-

veral refusing to contribuir,

1 4 ; their demand of a ha-

beas corpus, i5; their right

to it debated and denied
,

16— 19; on property, in

1524-25 raised by cardinal

Wolsey, 22— 29, and. notes

;

to Elizabeth not quite volun-

tary, nor without intimida-

tion, 329 , and note; always

repaid, ibid., 33 1 ; solicited

under James 1 , 455 , 466.

Locke , John , his theory of

government similar to that

of Hooker, i. 2y6—299.
Lollards , the origin of the

protestant church of Eng-
land , i. 76; their re-appear-

ance and character before

Luther, 77.

London , levies on the city

of, i. 25—28 —34 ; citizens

of, inclined to the reform-

ation , 91 ; increase of, pro-

hibited by proclamation,

320; tumultuous assemblies

of, resigned to martial law
,

326, 327; proclamation

against buildings near, 454,

455 , note , ii. 97 , and note,

98, 107; remonstrates

against paying ship-money

,

80
;

proposed improve-

ments in, 99; lands in

Derry granted to , ibid.

,

loo; offer of, to erect the

king a palace in lieu of a fine,

etc. ibid. , note ; corporation

of, information against the,

iii. 2o3 ; forfeiture of their

charter, ibid.; judgment
against , 204 ;

purchases the

continued enjoyment of its
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estates at the expense of its

municipal independence

,

ibid.

Long , Thomas , member for

Westbury, pays four pounds
to the mayor, etc. for his

return in i57i, iv. 281.

Long parliament summoned

,

ii. 190; different political

views of the, 192 ; its

measures of reform , 198

—

20 1 ; made but little change
from the constitution under
the Plantagenets, 201 ; ob-
servations on its acts , ibid.

,

202, 2o3 ; errors of the,

2o3— 2 165 bill of, enacting

their not being dissolved

against their own consent

,

216, 217, and notes.

Lord lieutenant, institution of

the office of, ii. 247 ; ap-
pointment of, under, militia

bill, 123 , note.

Lords Portland, Oxford, So-
aners , and Halifax, im-
peached on account of the

treaties of partition , iii.

A>8.
Lords, house of, cold re-

ception of the articles on
religious reform prepared

by the commons, i. 285;
disagreements of the house

of commons with (he, 372,

873, note-y impeachment of

lord Latimer at the bar of

the, 483; sentence of the,

onMompesson, 484; object

to titles assumed by the

commons, 488, note; unable

to withstand the inroads

of democracy , ii. 385 ; re-

ject a vote of the commons,
386; motion to take into

consideration the settlement

of the government on the

death of the king , 387

;

their messengers refused

admittance by the com-
mons, ibid.; retain their

titles, ibid.; Cromwell's

description of, 4'-'3 ; em-
barrassing question con-

cerning the eligibility of

peers ,477 5 commons desire

a conference with the, ibid.

,

and note; receive a letter

from Charles II, 47^; de-

clare the government ought

to be in the king, lords,

and commons , ibid. ; vote

to exclude all who signed

the death warrant of Charles

I from act of indemnity, iii.

5 , and note ; in the case of

lord Danby, not wrong in

refusing to commit, 148,

and note y i49> inquiry of

the , in cases of appeals
,

i55 ; its judicial power
historically traced 245; the

king always presumed to

be present, 2'|6 ; make or-

ders on private petitions of

an original nature, 247;
assume power unconnected

with privilege, ibid.; an-

tiquity of its ultimate juris-

diction, ibid
;
pretensions

of the , about the time of

the restoration , 248 ; its

disputes with the commons ,

ibid.; assume great power,



and note ; prejudice raised

against the, 261; its con-

duct in the case of Skinner
and the East India company,
252 ; does not entertain

petitions of appeal before

the reign of Chailcs I, 254

1

and notes ; its state under
the Tudors and Stuarts,

267; ils numbers from 1454
to 1661 , ibid. ; and of the

spiritual lords, ibid. ; every

peer of full age entitled to

his writ of summons i6c)
;

privilege of voting hy
proxy , originally by spi-

ritual permission of the

king, ibid.; its important

privilege of recording its

dissent, 270; proceedings

of the , in the convention
of 1688, 348; dispute with,

about Aylesbury election

,

iv. 99; spiritual in Scot-

land, choose the temporal
to the number of eight

,

161.

Lord's supper , controversies

on the , i. 119; four theories

on the presence in the
,

ibid., 120, 122; modern
Romish doctrines on the

,

ibid. , note.

Love, Christopher, executed

for a conspiracy , ii. 390 ;

effects of his trial and exe-

cution, ibid,, and note.

Loudon , Dr. , his violent

proceedings towards the

monasteries, i. gS , note.

Louis XIV, his object in the

secret treaty with Charles

INDEX. 337

ll,iii. 107; mutual distrust

between them ,111; secret

connexions formed by the

leaders of opposition with,
I 33 , and note ; his motives
for the same , 1 36 , and
note; secret treaties with
Charles, i43; mistrusts

Charles's inclinations , ibid.

;

refuses Charles the pension
stipulated for in the private

treaty, 144; connexion be-
tween Charles II, and
broken off, 222; his views
in regard to Spain danger-
ous to the liberties of
Europe, 4o5, /\0&; makes
overtures for negotiations

,

I 7 , and note ,19; exhaust-

ed state of his country, 25;
acknowledges the son of
James II as king of Eng-
land

, 48 1

.

Luders, Mr., observations in

his report of election cases,

280, note.

Ludlow , general , and Al-
gernon Sidney, project an
insurrection, iii. 87.

Lundy, colonel , inquiry into

his conduct
J

iii. 4i4'
Lutherans of Germany, less

disposed than the catholics

to the divorce of Henry
VIII, i. 90, gi , ?iote.

Luther, Martin, his doctrines

similar to those of Wicliffe,

i. 76; treatise of, answered
by Henry VIII, 78; his rude
reply and subsequent letter

to the king, 79 , and note;

his allowance of doblc mar-

22
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riages, 91 , note ; his doc-
trine of consiibstantiation

,

96; rejects the

Zulngle, 121.

belief of

M.

Mac-rie , Dr. , his miscon-

ception of a passage in

Hooker's Ecclesiastical Po-

lity, i. 298, note.

Mac-Diarmid, John, his Lives

of British Statesmen , ii.

1 20 , note.

Macdonalds, their massacre

in Glencoe , iv. 177, and
note,

Mackenzie , sir George , ac-

count of his Jus Regium ,

iii. 219.

Macpherson , John , extract

from his Collection of State

Papers, iii. 385, note.

Madox, Dr. , bishop of

AVorcester, his Answer to

Neal's History of the Pu-
ritans, i. 278 , note,

Mainwaring, , his asser-

tion of kingly power, ii. 62.

Magistrates under Elizabeth

inclined to popery, i. 194?
and note.

Magdalen college , Oxford

,

expulsion of the fellows

from , iii. 32/) ; mass said in

the chapel of, 325.

Malvern priory interceded for

at the dissolution, i. loi.

Malt imposition set upon , i.

491 , note.

Manchester, Edward Montagu,
carl of, suspected of being

reluctant to complete the

triumph of the parliament

in the contest with Charles

I, ii. 309.

Maritime glory of England
first traced from the com-
monwealth, ii. 427.

Marriages , ordered to be so-

lemnized before justices of

the peace , ii. 401.

Marlborough , John , earl of

,

and Sidney, earl of Godol-
phln , Fenwick's discoveries

oblige them to break off their

course of perfidy, iii. 399.
Marlborongli, John, duke of,

abandons the cause of the

revolution, iii. 887, note;

his whole life fraught with

meanness aud treachery

,

ibid.
;

preserves a secret

connexion with the court

of James, iv. 29; extreme

selfishness and treachery of

his character, 3i.

Marlborough , Sarah, duchess

of, her influence over queen
Anne , iv. 14.

Martin Mar-Prelate
,
puritan

libels so called, i. 277, and
note, 278, and iiote.

Martial law, origin , benefits
,

and evils of, i. 324; ^"~

stances oflts use , 325, 326;

ordered under Charles I ,



note ; restrained by the peti-

tion of right, ii. 21—25,
26.

Martyr, Peter, assists the

reformation in England, i.

122; and in drawing up the

forty -two articles, I'Si ,

note ; objected to the Eng-
lish vestments of priests

,

137.

Martyrs under queen Mary,
their number considered

,

i. i/jS , note.

Mary, princess , unnatural and
unjust proceedings in regard

to, i. 45 ; denied enjoying

her own religion , 128.

Mary, queen of England,

restores the Latin liturgy,

i. 55 ; married clergy ex-

pelled , ibid. ; averse to

encroach on the privileges

of tlie people , ibid ; her

arbitrary measures attribu-

ted to her counsellors, 56;

duty on foreign cloth

without assent of parlia-

ment , ibid. ; torture more
frequent than in all former

ages, ibid; unprecedented

act of tyranny, 57 ; excited

by an attempt of Stafford,

ibid.; sends a knight to tlie

Tower for his conduct in

parliament , 74 ; her re-esta-

blishment ofpopery pleasing

to much of the nation , i 39

;

protestant services to,ib.

;

her unpopularity , ibid.
;

number of emigrants from

England in her reign, 140,

and note ; not seconded by
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her parliaments , 14 » ; her
marriage with Philip of
Spain disliked, ib. ; cruelty

of her religion productive

of aversion to it , 1 43 , and
of many becoming protest-

ants
, 144 j ^^^ dislike of

Elizabeth , and desire of
changing the succession

,

1 47, note; use of mar-
tial law by, 324; origin

of the high commission
court under, 272, note;

Knox's attack on hergovcrn-
ment, and Aylmer's defence

of, i. 376, 377; imposes
duties on merchandise with-

out consent of parliament,

427.

Mary, queen of William III

,

letters of , published by
Dalrymple , iii. 38g, note.

Mary Stuart , queen of Scots,

her j)rIor right to the throne

ofEngland, i. i 6Q; her male-
volent letter to Elizabeth

,

169 ,note; her offensive and
peculiar manner of bearing

her arms, 175, and note;

her claim to the English

throne , ib. , i 76 ; Elizabeth

intrigues against , though
not unfavourable to her suc-

cession , i']^,note, 176; her

difficulties in Scotland , and
imprudent conduct , ib.

,

177 ; Elizabeth's treatment

of, considered, Ib. ; strength

of her party claim to Eng
land , 178; her attachment

to popery, and intent of

restoring it, 179, and «o^e ;
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combination in favour of ,

1 80
;
probability of her suc-

cession, 18/4; statute against

her supporters and allusion

to herself, 186, and note ;

address of the puritans

against, 187; bill against

her succession considered,

ib. ; her death advised
,

ib. , 188; her succession

feared by the puritans, 186-

igo , and fiote ; in confine

catholics for liearing, i53;
penalty for , and imprison-

ments , probably illegal

,

note , ibid.

Massacre of the Scots , and
English , in Ulster, iv. aSo.

Massey, a catholic , collated

to the deanery of Christ

Church, iii, 3o8, and note ,

ibid.

Massachusett's bay , granted
by charter, ii. 140.

ment , and her son educated Matthews's Bible , i537 , Co-
a protestant , igS; her de- verdale's so called , i. 1 1 1

;

liverance designed by the

catholics , 210; her corres-

pondence regularly inter-

cepted, 211; less formid-

able to the protestant inte-

rest , and her succession

more doubtful , ib. ; statute

intended to procure her ex-

clusion , 3i4; her danger

from the common people
,

ib. ; reflections on her trial

,

im])risonment, death, and
guilt, ib. . 21C); not exempt
from the English law, ?,i5,

216; her regal title and
privileges examined, 218;
observations on the con-

troversy concerning , iv.

. 1/(7, and note.

Mashara, lady, in the interest

of pretender, iv. 36.

Mass, service of the, not to-

lerated in Germany and
England, i. 128; perform-
ance of the , interdicted

by the act of uniformity
,

)5i ; secretly permitted, ib.

;

instances of severity against

notes against popery in
,

112, note.

Maximilian , his religious to-

leration in Germany, i. 160,
and note ; said to have
leagued against the protest-

ant faith, 184, and note.

Mayart, serjeant , his treatise

in answer to lord Bolton
,

iv. 270.

Mayne , , persecution of,

for popery, i. 196.

May, Thomas, his view ofEng-
land before the long par-
liament, ii. 172, note.

Mazure , F. A.J., extract fi-om

his Histoirc de la Rei'olution

,

relating to the vassalage of

James II to Louis XIV, iii.

Sag ; another extract con-
cerning James Il's order to

Crosby to seize the prince

of Orange, SgS, note; fur-

ther extracts from, 3i5 ;

his account of the secret ne-

goliationsbetween lord Tyr-

connel and the French agent

Bonrepos, for the separation
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ol England and Ireland
,

260 , note.

Melancthon , Philip , his per-

mission of a concubine to

the landgrave of Hesse , i.

91 , note ; allowed of a li-

mited episcopacy, 1 3.
'j ; in-

curred odium for the dealli

ofServetus, i35.

Melville, Andrew , and the

general assembly of Scot-

land restrain the bishops

,

iv. i5i ; some of the bishops

submit, ib. ; he is summoned
before the council for sedi-

tious language, ib. , i53;

flies to England, i6/| ; argu-

ments urged in his defence,

ibid.

Members of ])arliament , free

from personal arrest , iv.

95.

Merchants
,
petition on grie-

vances from Spain , i. 422.

—

4^5 , and note ; petition

against arbitrary duties on

goods
, 427-

Merchandise , impositions

on , not to be levied but

by parliament , i. 4^^^ '•>

book of rates on ,
publish-

ed , /\2>i.

Middlesex , Lionel Cranfield
,

earl of, his parliamentary

impeachment, i. 5o2 , 5o3,

and note.

Michiele, , committed to

the Tovfer by the house of

commons, i. 4^2.

Michiel, Venetian ambassador,

his slander of the English, i.

1 40 , note ; states that Eliza -

beth was suspected of pro-

testantism , 1 46 J
note.

Ministers of the crown, res-

ponsibility of , iii. 146; ne-

cessity of their presence in

parliament , 474-
Ministers ordained in foreign

protcstant churches , ad-

mitted to benefices in Eng-

land , iii. 49; <?ai'ly pres-

byterian of Scotland were
eloquent , learned , and

zealous in the cause of re-

formation, iv. 1 52; their

influence over the people ,

ib.; interfere with the civil

policy, ib.

Millenary petition , treatment

of, by James I, i. 400, and

note ^ /\Oi.

Military force in England
,

historical view of, il. 240 ,

24B, and notes.

Military excesses committed

by Maurice and Gorlng's

armies, ii. 'io'j , note ; and

by the Scotch , 3 10.

Military power, the two effec-

tual securities against, iii.

421 ; always subordinate to

the civil , iv. 84.

Militia , dispute on the ques-

tion of, between Charles I

and the parliament, ii. 240 ,

and «o/t' , 248, 249 , and

notes , aSi , ?iote.

Militia , its origin , iv. 84 ;

does not much diminish the

standing army, ib.
;
grown

unpopular and burthen-

some , ib. ; considered as a

means of recruiting the
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army , ib. ; established in

Scotland, 164.

Mist's Journal , the printer

Mist committed to Newgate
by the commons for libel in,

iv , 106.

Mitchell , confessing upon
promise of pardon , exe-

cuted in Scotland at the

instance of archbishop

Sharp, iv. 168.

Molyneux , his celebrated
" Case of Ireland's being

bound by acts ofparliament

in England stated^" iv. 270;
resolutions of the house of

commons against his book
,

ibid.

Mompesson , sir Giles , his

patents questioned, i. /(Sa.

Monarchy of England limited
,

i. I ; erroneously asserted to

have been absolute , 378 ,

374.
Monarchy established , ex-

traordinary change in our
,

at the revolution, iii. 354,
and note -y absolute power
of, defined ; iv. 121 ; tend-

ency of the English govern-

ment towards , from Henry
VI to Henry VIII, i. 63 ;

not attributable to military

force , ibid.

Monasteries, their corruptions

exposed by the visitations

of, i. 95 ; resignation and

suppression of
, 96 ;

papal

bull for reforming , ib.
,

note ; act reciting their

vices , ib. ; feelings and
effects of their suppression

,

98 ; might lawfully and

wisely have been abolished

,

100; several interceded for

at the dissolution, joi
;

evils of their indiscriminate

destruction , ib. ; immense
wealth procured by their

suppression, 102, and/zoie;

how bestowed and distribu-

ted, io3, io4,and«oie;alms

of lhe,erroneously supposed

to support the poor, 107 ;

in Ireland in the 7 th and
8th centuries , learning pre-

served by, iv. J 92.

Monastic orders averse to the

reformation, i. op. ; their

possessions great , but une-

c[ual , ib. , and note ; evils

of, in the reign of Henry
VIII

, 045 ^^formed and sup-

pi-essedby Wolsey, ib., and

note ; visitations of the
,

truly reported
;
protestant

historians in favour of , ib. ,

q6 , and notes ; pensions

given to the , on their sup-

pression , and note.

Money-bills , privilege of the

commons concerning,i. 371;

372 ; ancient mode of pro-

ceeding in , discussed , iii.

259.

Monopolies, natureof , i. 352
;

victorious debate on, in the

house of commons , 353.

Monks
,
pensions given to , on

their suppression , i. 97 ,

and note.

Monk
,

general George , his

first tender of service to the

king, ii. 457 ; not secure of
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llie army, 460 ; represses

their mutinous spirit , ib.
;

writes to the gentry of

Devon , ib. , and note ; re-

ceives a commission as ge-

neral of all the forces

,

461; his slowness in de-

claring for Charles, 4^5 ;

urges the most rigid li-

mitations to the monar-
chy, 466 ; suggests the send-

ing the king's letter to

the two houses of parlia-

ment, 467 ; his character,

480 ; can hardly be said to

have restoi'ed Charles II
,

but did not oppose him so

long as he might have done,

/j58, note ; his strong at-

tachment to Cromwell, 353;

his advise to Richard Crom-
well, ib.; observations on his

conduct, 4^4^ «ote;takesup

his quarters in London , ib. ;

advises the exclusion of only

four regicides from the act

of indemnity, iv. 111.

Monmouth, James, duke of,

remark on the death of, iii.

3oo,and note.

's rebellion , numbers

executed for, iii. 3i2 , note.

( town ) ; right of elec-

tion extended to , iii. 273.

Monopolies ,
parliamentary

proceedings against , iii.

376—279.
Montague, lord, his speech

in the house of lords against

the statute for the queen's

poAver, i. i55, i56 , and

note ; brings a troop of horse

to EHzabcLh at Tilbury
,

219, 220 , note.

Montagu , Dr. Richard, bishop

of Chichester, his Roman
catholic tenets, ii. 14?; 1^'s

intrigues with Panzani , 25G
— 160.

Montagu , abbe, committed by
the commons for publishing

a book, iv. 104.

Monteagle , loi-d, his suit with

the earl of Hertford, i. 3<)4 ,

3q5 , and note.

Montreuil , negotiation of,

ii. 3 I 7; see also note.

Mordaunt , lord , charges

against, iii. 95.

More, Sir Thomas , opposes

the granting a subsidy to

Henry VII , i. note ; his

conduct upon another mo-
tion for a large grant , 22

;

apology for his proceedings

against Wolsey, 3o ; causes

of his death, 87; inclined

to the divorce of Henry
VIII , 87, and note.

Morgan, Thomas, his letter

to Mary Stuart , i. 21 5,

note.

Morice ,
, attorney of the

court of wards, attacks the

oath, ex officio , i. 286; his

motion on ecclesiastical

abuses, 35o, his imprison-

ment and letter , ibid.

Morton , John , archbishop of

Canterbury, his mode of

soliciting benevolences, call-

ed ,
" Morton's fork," i. 19;

his charge against the abbey

of Si. A.lbaiis, 96 , note.
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Mortmain , effect of the sta-

tutes of, on the clergy,!. ()2.

Mortuaries, fees of the clergy

on, limited, i. 86.

Mountnorris , lord , conduct
of lord Strafford to , ii. 1 22

,

123 , and notes.

Moyle, Walter, his Argument
against a standing Army,
iii. 408 , note.

Mutiny bill passed, iii. 42/.
Murray, William , employed

by king Charles to sound the

parliamentary leaders, ii.

32 1.

Murray, Mr. Alexander, arbi-

trary proceedings of the

commons against him, Iv.

202; causes himself to be

brought by habeas corpus

before the king's bench, 1 1 1

.

Murderers and robbers de-

prived of the benefit of cler-

gy* J- 77-

N.

Nag's head consecration refu-

ted, i. i5g, and note.

Naseby, defeat of Charles I at,

ii. 3i3 ; consequences of,

3i4.

Nation , state of the
, propo-

sition for an inquiry into

the , iii. 416.

National antipathy to the

French not so great before

the reign of Charles II, iii.

98.

National debt at the death of

Williani III , iii. 401 , note;

rapid increase of the, iv. 21.

Nations, three, and three reli-

gions , in Ireland, iv. 267.

Naval transactions in the reign

of William III , iii. 424.
Navy of Charles I , reasons for

increasing, ii. 80 , 81.

Navy laid up , ii. 297.
Neal , Daniel , his History of

the Puritans, and Answer to

Bishop Madox, i. T.'jS , note;

statement of the puritan

controversy under Eliza-

beth, 288 , note.

Netherlands , Charles I nego-

tiates with the disaffected

in the , ii. 8j

.

Neville , Sir Henry , his me-
morial to James I on sum-
moning a parliament, i. 458.

Newark, charter granted to,

enabling it to return two
members , iii. 275.

Newbury, battle of, its conse-

quences to the prevailing

party, ii. aSS.

Newport, treaty of, ii. 362;
observations on the, ibid.,

and 7iote.

News, to publish any, without

authority , determined by
the judges in 1680 to be il-

legal, iii. 229, and note.

Newspapers , their great cir-

culation in the reign of

Anne, iv. io5; stamp duty

laid on , i35.

Neyle , Dr. Richard , bishop of
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Lichfield, proceedings ofthe

liouse of commons against,

i. 4G0.

Nicolas, Henry, a fanatic

leader, i. 164 , note.

Nimeguen , treaty of, hasty

signature of the , iii. i/^b.

Nine , council of, ii. [\'i^ , and
note.

Noailles (ambassador in Eng-
land from Henry H of

France), his conduct secures

the national independence

,

i. 62 , note; unpopularity of

queen Mary reported by,

1 39 ; his account of her per-

secutions , 145* note.

Noailles, marshal de , extract

from his memoirs relating to

Philip of Anjou, iv. 19,
note.

Nobility, pliant during the

reign of Henry VHI, i. 64 ;

responsible for various ille-

gal and sanguinary acts , ib.;

of the north of England,

their turbulent spirit, 70;
repressed by Henry VIII,

and the court of star-cham-

ber, ibid., 71, and Jiote;

why inclined to the reform-

ation, 91, jiote ; of England

become great under the Tu-

dors, deriving their estates

from the suppressed mo-
nasteries, 106 ; averse to tlie

bill against the celibacy of

priests, 124; and to the in-

novations of the reform-

ation, 125 ; much advanced

into power under Mary,
1 39 ; censured , etc. , for re-

ligion under that queen

,

141, and note ; combination

of the catholics for Mary
Stuart , I 80, 181.

Non-conformists, protestant,

Elizabeth, laws respecting,

i. chap. iv. 23o—3o8; sum-

moned and suspended by

archbishop Parker, 244 >

number of, in the clergy,

248, ?iote ; depiived by

archbishop Whitgift, 269,
and note; increased under

Elizabeth, 3o4; remarks on

acts against, ii. 36g; avail

themselves of the toleration

held out by James II , ii.

a4.

Non-jurors , schism of the

,

its beginning, iii. 366 , 4^6;

send forth numerous libel-

l®us pamphlets , iv. 58.

Non-resistance pi'eached by

the clergy, and enforced in

the Homilies , ii. Sg , and

note.) 60.

Norfolk , Thomas Howard

,

duke of, his letter to Wolsey

on the grant of i525 , i. 26,

note; letter of the council

to , during the rebellion, 3o,

7iote; duke of, combines with

the catholic peers against

Cecil ,173, note.

, John , lord Howard ,

duke of; confidential mi-

nister of Henry VIII, ruined

by the influence of the two

Seymours ; execution pre-

vented by the death of

Henry ; continued in prison

during Edward's reign , and

is restored under Mary, i.

41 5
prevails on Henry VIII
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*o prohibit the English scrip-

tures , MI, 7iote ; a sup-

porter of the popish party,

1 I 3 ; in prison at the death

of Henrv VIII , ibid. ; his

proposed union with Mary
Stuart, 1 8o ; his character,

ibid., and note ; treason and
trial of, ibid., i8i, and
720te.

, county of, assists to

place Mary on the throne
,

and suffers greatly from per-

secution, i. i39, and «o/e;

parliamentary inquiry into

the returns for, 870, 371.
Norman families , great num-

ber of, settle in Scotland .

and become the founders of

its aristocracy, ii. i38.

!North of England, slow pro-

gress of the reformation in,

i. 124; council of the, its

institution and power, ii.

121 ; act for abolishing,

ig8 and note.

North , chief justice
,
procla-

mation drawn up by, against

petitions , iii. 187.

North and Rich, sheriffs, ille-

gally put into office , iii. 2og,

Northampton , Henry Howard,
earl of, declines to forward

the merchants' petitions

against Spain, i. 4^4-

Northampton
,

payment of

ship-money complained of

in, i. 180 , and note.

Northumberland , Algernon

Percy, carl of, and others,

take measures against a

standing army, iii. io3; his

connexion with the gunpow-

der conspiracy, ibid.

Norton, Mr., his defence of the

bill against non-resident

burgesses , i. SSg.

Nottingham, Daniel Finch,

earl of, holds offices of trust

under William III , iii. 370 ;

unites with the whigs against

the treaty of peace , iv. 67.

Nowell, Alexander, parlia-

mentary inquiry into his

election, i. 370.

Noy, William, discovers lax

imposed for shipping, ii. 79.

Nuns
,
pensions given to , on

their suppression, i. 97,
note.

0.

Oath, called e.r officio, in I he
high commission court, i.

272; attacked in the house
of commons, 286 ; adminis-

tered to papists under
Tames I , ii. 46 , 47 ; of ab-
juration , iii. 482.

October club
, generally Jaco-

bites, iv. n.

Offices , new created , at un-

reasonable salaries, as bribes

to members of jiarliament

,

iii. 473-
Officers of the crow n , undue

power exerted by, i. 6.

OEcoIampadius , Jolin, his

doctrines on the Lord's sup-

per, i. 121.
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O'Neil , attainted in the parlia-

ment of 1689, iv. 233, and
his land forfeited to the

crown , ibid.

Onslow, speaker, his assertion

of the property of the sub-

ject, i. 376.

Opposition to the court of

Charles II , iii. 3g.

O'Quigley, Patrick, his case

compared with Aston's , iii.

437.
Orange, William, prince of,

declares against the plan of

restrictions, iii. 182; re-

marks on his conduct before
the revolution , 3 1 1 ; derived

great benefit from the re-

bellion of Monmouth , 3 1 2
;

overtures ofthe malcontents

to , 3 1 6 ; receives assurances

of attachment from men of

rank in England, 32g; in-

vitation to him , ibid. , and
notes ;his design of forming

an alliance against Louis

XIV, 887 ; requested to take

the administration of the

government of England
upon himself, 847; vote of

the convention declaring

him and the princess of

Orange king and queen of

England , 353.

Ordinance, a severe one, of

Cromwell, iii. 18.

Origin of the present regular

army, iii. 17.

Orkney, countess of , receives

large grants from William
III , iii. 411.

Orleans, duchess of (sister

of Charles II ), her famous
journey to Dover, iii. log.

Ormond, marquis of (James
Butler) , sent to England
by Charles II, ii. 445.

Ormond, duke of, engaged in

the interest of the pretender,

iv. 34, and note; his unpo-
pularity with the Irish ca-

tholics , 25c).

Orrery, Roger Boyle , earl of,

a catholic , iii. 114.

Overbury, sir Thomas , his

murder, 1.476; examination

of, 476, note.

Owen , Thomas , his atrocious

assertion , on papal excom-
munication, i. Ii6^.

Oxford, university of, measure

adopted to procure its judg-

ment in favour of Henry the

Eighth's divorce , i. 90 •, at-

tached to popery, 249 , and

note; proceedings on doc-

trine of non-resistance , ii.

60 ; decree of the , against

pernicious books, iii. 220;

opposes the measures of

James II, 326 ; tainted with

Jacobite prejudices , iv. 69

,

and note.

Oxford, short parliament held

at , in March , 1681, iii. 1 98.

Oxford , John de Vere , earl

of, fined for his retainers,

i. 19,20; censured by queen

Mary's council for his reli-

gion, 140 , note.

Oxford, Robert Harley, earl

of, sends abbe Gaultier to

marshal Berwick to treat of

the restoration , iii. 32 ;
pro -
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mises to send a plan for

carrying it into effect, ib.
;

but takes no farther mea-
sures, ib.; difficult to pro-

nounce what were his real

intentions, ibid; account of

pamphlets written on his

side, 34, note; hated by

both parties, 43 ; impeached
of high treason

, 47 j com-
mitted to the Tower, 48;
impeachment against him
abandoned, ib. ; his speech

when the articles were
brought up , ibid., and note.

P.

Paget, William, first lord, his

remark on the doubtful state

of religion in England , i.

I 25 , note ; advises the send-

ing for German troops to

quell commotions , ib.; his

lands increased by the bi-

shopric of Lichfield, 127.

Palatinate , negotiation of

Charles I for its restoration,

i. 81, 82.

Palatine
, jurisdiction of some

counties under the Planta-

genets , i. 8.

Pale, old English, ill disposed

to embrace the reformed re-

ligion in Ireland, iv. 224 ,

225 ; deputation sent from
Ireland lo England , in the

name of ail the subjects of

the, 227; delegates com-
mitted to the Tower, ib.

,

and note.

Pamphlets, account of some
,

in the reign of Charles and
James II , iv. 449-

Pamphlets, and political tracts,

their character and influence

on the public mind at the

commencement of the last

century, iv. 118.

Panzani , a priest , ambassador
to Charles I , i. 443—44^ 1

454 , 458 ; his report to the

pope of papists in England
,

456 , note.

Papists proceeded against for

hearing mass, i. i53 ; tracts

and papers to recall the

people of England to their

faith , i. i53 , and note.

Papists of England , the em-
peror Ferdinand's interces-

sion for , i. I 59 ; subsequent

persecution of, 160, t6i
,

1 65 , and note; attended

the English church, 161
;

emigrate in consequence
,

and disquiet her reign , ib.
;

combinations of , under

Elizabeth , 179 -182; num-
bers of , in the north of

England, 179 , note ; treat-

ment of, under James I ,

ii. 44 — ^^ ' ^"'^ notes ;

under Charles 1 , 57 , 59 ;

more rigorously treated ,

and emigration of, 188,
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191 , iQ'i » note ; their

strength and encouragement

under Elizabeth , 194 ; emis-

saries from abroad , num-
bers , and traitorous pur-

poses of, ibid.; executed

for their religion under

Elizabeth, 196; conceal-

ment of their treacherous

purposes, 199; not exclu-

sively chargeable with in-

sincerity , 200; lord Bur-

leigh's provisions against
,

in the oath of supremacy ,

i. 204 1 2o5 ; his opinion

that they v^ere not reduced

by persecution , ibid. ; but

by good instructors and

obliging officers , to con-

form to the established

church , 206 ; severity

against, productive of hypo-

crites, lb. ; ordered to depart

the kingdom, 207 ;
petition

against the banishment of

priests, ib. ; spies and frauds

for destroying, ib. ; heavy

penalties on , 2og , and

note ; the queen's death

contemplated by , ib. ; be-

come disaffected to Eliza-

beth, 211 7zo?e; depressed

state of, ibid. ; continued

persecution of , between

i588 and i6o3 , 221 , and

note , 222, and note ; statute

restricting their residence
,

221 ; executed for safety

of the government and not

their religion , 222 ; their

simple belief construed into

treason, 223; the nature

of their treason considered,

ib., and note; two parties

among the , 225 : excellent

conduct of, at the Spanish
invasion, i. 21 1, note, 219 ;

principal persecutors of

,

227; proportion of, in

England under Elizabeth ,

o.^(),note; excluded from the

house of commons , 254 ;

state and indulgence of , un-
der Charles I , ii. i43 , and
note; inclined to support the

king, 144 I
and note; tend-

ency to their religion, i45,

146 , 1 53 , 1 54, iSg— 162;
report of, in England by
Panzani, i. i55, note; con-
tributions raised by the

gentry, 1 79.
Parker, Matthew , made arch-

bishop of Canterbury , i.

1 48 , note ; defends the

church liturgy and cere-

monies , 234 J 236, 242,
and note; his order for the

discipline of the clergy, 243

;

summons non- conformists,

2 44» Elizabeth's coarse treat-

ment of his wife , 235, note ;

orders certificates of the

clergy, 288, note; discussion

of church authority with

Mr. Wentworth, 261
;
pro-

secutes the puritans , 262
;

suppresses their "^prophe-

syings ,
" 266 , 267 ; de-

fends the title of bishops
,

3o2 , iiote ; his liberal treat-

ment of bishop Tunstall
,

1 58 , note ; his consecration

admitted, 169, note; his
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sentence against lady Grey,

172; his advice against

Mary queen of Scots, 187;

speech of, against the pa-

pists , I go.

Parry, Dr. Wm. , executed for

a plot against Elizabeth, i.

209; account of him , ib.,

note.

Parry, Dr. , committal and
expulsion of, by pai'lia-

ment, i. BGg.

Parry, Thomas , his letter con-

cerning the papists under
James 1 , i. 45 , note.

Parsons , sir William. , and sir

JohnBorlase, lords justices
,

succeed lord Strafford in

the government of Ireland ,

iv. 27,9.

Parker ( Samuel , bishop of

Oxford
) , account of his

History of his own time,

iii. 1 15 , note.

Parliament, the present con-

stitution of, recognized in

the reign of Edward II, i.

5 ; of Henry VII secure the

crown to his posterity ,11;
anxious for his union with

Elizabeth of York , ibid.

;

power of the privy -council

over the members of, 78 ,

7/1 ; struggles of, against the

crown, ib.; complaint of

the house of commons
against Fisher, 86 ; address

of, moved for Henry VIII

to receive back queen Ca-
therine

,
go ; influence of

the crown over, 357, '^"^1

note ; divorce of Henry VIFI

brought before the houses

of, 86 , 87 ; statutes for

holding , ii. 194 , and
note; enormous extension

of its privileges , 257, and
note ; few acts of jus-

tice , humanity, generosity,

or of wisdom from , mani-
fested by , from their

quarrel with the king to

their expulsion, ii, 372;
great alarm of, 27/n note;

deficient in military force,

275; offers terms of peace

to Charles I at Newcastle ,

3 18; deficient in political

courage , 347 5 eleven mem-
bers charged with treason

,

349 ; insulted by a mob
,

ib. ; relies on the protec-

tion of the army, ib. ; the

sequestered members of
,

restored to their places, ib.

;

duration of, proposed, 362

;

has no means to withstand

the power of Cromwell
,

394 ; is strongly attached to

the established church, 395;
new one called decidedly

royalist, ill. 28 , 33 ; its im-

placable resentment against

the sectaries, 56; session

of, held at Oxford in i665,

63 , tendency of long ses-

sions to form opposition in
,

70 ; supplies granted by,

only to be expended for

specific objects
, 72 ; stre-

nuous opposition made by,

to Charles II and the duke

of York , I i3; convention

dissolved , 382 ; its spirit
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of inquiry after the revo-

lution
, 4i3 ; annual as-

sembly of, rendered neces-

sary
, 422 ; its members

influenced by bribes
, 473 ;

its rights out of danger
since the revolution , 474 j

its influence among, the

states of Europe, 47^; in-

fluence over it by places

and pensions , iv. 86 ; what
degree of influence neces-

sary, one of the most im-

portant political questions
,

ib. ; attempts to restrain it
,

87; itspractice to repress dis-

orderly behaviour, 90 ; as-

sumed the povper of incapa-

citation
, 92 ; its power over

those who do not belong to

it, ib.; dependent on the

favour of government , un-
due proportion in the , 85 ;

power of each house of

,

over those who do not be-

long to it, 90; sir Richard

Steele expelled from, for a

party pamphlet reflecting

on the ministry, 102; de-

bates, account of their first

publication, i33; their

great importance , i34
;

seat in , necessary qualifi-

cation for, i36.

Parliament of i685 , remarks

on its behaviour, iii. 28c).

Parliament , convention , ac-

cused of abandoning pub-
lic liberty at the restoration,

ii. 468 ;
pass several bills of

importance , iii. g.

Parliament, long, called back

by the council of officers
;

ii. 440; expelled by, 4/11 ;

seventeen years' duration

dissolved, iii. i70,and/?o^f ,•

long prorogation of , 187.

Parliament, probable effects of

Wolsey's measures for rais-

ing supplies without their

intervention , i. 29 ; bill

for septennial , iii. 28 i

.

Parliament of Scotland , its

model nearly the same as

that of the Anglo-Norman
sovereigns, iv. i38; its

mode of convocation, ib.
;

number of its members
in the fifteenth century

,

ibid. ; law enacted by
James I relating to , iSy ;

royal boroughs in the
,

140; its efforts were prin-

cipally to support the royal

power, 142 ; its legislative

authority higher than that

of England, 1445 summon-
ed at his succession by
James II, acknowledges the

king's absolute power, 170.

Parliament of Ireland , similar

to an English one, iv. 2o3 ;

its constitution , 238 ; meet
in 1 684 , its desire to in-

sist on the confirmation of

the graces , 244 , opposi-

tion in the, to the crown,

226; in 1661 , only one ca-

tholic returned to , 265.

Parliament of the new pro-

testant nation of Ireland

always whig, iv. 268.

Parliamentary party, old, as-

semble to take measures
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against a standing army

,

iii. io3.

Parties, idea of the, royalist

and parliamentary, ii. 274 ;

their military occupation

of the kingdom, ib.

Partition treaty , earl of Port-

land and lord Somers the

only ministers proved to be
concerned in the, iii. 470-

Party, moderate , in the reign

of Charles I, ii. 272 ; en-

deavour to bring about a

pacification with Charles
,

ib.; gain strength, 276;
negotiation with the king ,

ib. ; broken off by the ac-

tion at Brentford , ibid.
;

three peers of the
, go over

to the king , 280.

Passive obedience , doctrine

of, passed from the Homi-
lies into the statutes , iii.

38; remarks on the doctrine

of, 2l5.

Paul IV, pope, his arrogant

reply to the message of

Elizabetli , i. 1/17 , 148
,

note, i53.

Paulet, sir Amias , his honour-
able and humane conduct
to Mary Stuart , i. 21 5

,

note.

Peacham, Rev.
,
prose-

cution of , for a libellous

sermon, i. /\(^o., 4^3.
Pearce , Dr. Zachary , bishop

of Rochester, his right to a

seat in parliament after re-

signing his see , i. 99.
Peasantry of England under

the Plantagenets , i. 6, 7.

Peers of England , under the

Plantagenets, a small body,
i. 6 ; I heir privileges not

considerable , ibid. ; disor-

dered state of, under Henry
VI and Edward IV, 12 ;

authority and influence of

abbots , etc. , in the house

of
, 97 ? 99 ; freedom of the

,

from the oath of supremacy,

1 55 ; their interference with

elections opposed , 36o
;

proceedings of James I

against, for conduct in par-

liament, h^^ 1 499 »
^^^

note ; not of the council

could not sit in the star-

chamber, ii. io3 , note.

Peerage of England
,
probably

supported the commons
against the crown , i. 74.

Peerages , several cr>nferred

on old Irish families , iv.

Peerage bill , iv. 53; its parti-

culars ,54.
Pelhams , the , resign their

offices, and oblige George II

to give up lord Granville

,

iv. 124.

Pembroke , William Herbert

,

earl of, peers' proxies held

by, ii. 388 , note.

Pembroke , Philip Herbert

,

earl of, sits in the house of

commons, ii. 388.

Pemberton , chief justice, sir

Francis , unfair in all trials

relating to popery, iii. 168 ;

his conduct on the trial of

lord Russel , 209.

Penal statutes
,
power of the
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crown to dispense with , iii.

119; severity of, the lai.

Penal laws enforced afjainst

some unfortunate priests,

iii. 189 j against catholics in

Ireland , iv, ?.62.

Penruddock enters Salisbury,

and seizes the judge and
sheriff, ii. 4*^9 5 ^"^ note.

Pensioners, during the pleasure

of the crown , excluded from

the commons, ii. 47^-

Penry, John ( Martin mar-
prelate ), tried and executed

for libels against queen Eli-

zabeth , etc., i. 278, and

note , 3i 3.

Pepys , Samuel , his Diary cited

concerning Lent , i. note;

extract from , concerning

money expended by Charles

II , iii. 78, note.

Permanent military force , or

standing army , its rise

,

iv. 80 ; national repugnance

to it , ibid. ; its number
during the administration of

sir Robert Walpole, 81.

(See Army, and Standing

Army.

)

Perrott , sir John , his justice

in the government of Ire-

land, iv. 228; falls a sacri-

fice to court intrigue, 224-

Persecution , religious ,
greater

under Charles II , than du-

ring the commonwealth, iii.

67 ; of non-conforming mi-

nistez'S under various penal

laws , iv. 5.

Persons , father, his book on
the succession to the English

crown, i. 884, note; his

Leicester's Commonwealth ,

88g , note.

Petition of right , its nature
and proceedings in , ii. 2 1—
28 , and notes, 67.

Petition and advice, particulars

of the, ii. 4^2; impowers
Cromwell lo appoint a suc-
cessor, 482.

Petitions , law relating to , iii.

35; for the meeting of par-
liament checked by a pro-
clarnalion of Charles II

,

drawn up by chief justice

North , 187 ; interfering

with the prerogative re})ug-

nanl to the ancientprlnciples

of our monarchy, ibid.

Petre, father, with a few ca-

tholics, takes the manage-
ment of affairs under James
II, iii. 810 , and note ;

James II's intention of con-

ferring the archbishopric of

York on, 325 , and note.

Petty, sir William, his account
of the lands forfeited and
restored in Ireland , iv. 258,
note.

Philip II, king of Spain , his

temptation to the English to

dethrone Elizabeth , i. 385 ,

and note.

Philopater, Andreas (Persons),

his account of the confede-

racy against Cecil, i. 178 ,

note; justifies deposing, a

heretic sovereign, 199, note.

Pickering, lord- keeper, his

message to the house of

commons, i. 349-

9.3



354 INDEX.

Pierrepoint , Henry , lord
,

hopes to settle the nation

under Richard Cromwell
,

ii. 433; his aversion to the

recall of Charles II, 464.
Pitt, William, earlofChatham,

the inconsistency of his po-
litical conduct, iv. i^i.

Pius IV, pope , his embassy to

Elizabeth, i. i 54 ; modera-
tion ofhis government, ibid.

;

falsely accused of sanction-

ing the murder of Elizabeth,

i56 , note.

Pius V, p©pe , his bull deposing
Elizabeth , i. 181 ; most
injurious to its own parly,

i85; his bull explained by
Gregory XlII, 199.

Place bill of 1743, iv. 87, and
note.

Plague in i665 , iii. 10 i.

Plays and Interludes satirizing

the clergy, i. 1 13.

Pleadings , their nature and
process explained , i. 7, wo/e.

Phinket , titular archbishop of

Dublin, executed, iii. 200,
an<l note, 201 ; sacrificed to

the wicked policy of the

court , ibid.

Pluralities, the greatest abuse
of the church, i. 25q, and
note; bill for restraining,

28G.

Pole, cardinal Reginald, ac-
tively employed by the pope
in fomenting rebellion in

England , i. 38; procures
the pope's confirmation of
grants of abbey lands , 140;
conspii'acy of his nephew
against queen Elizabeth

,

1 55 , note.

Plan for setting aside Mary, Polity of England at the acces-
princess of Orange , at the si(m of Henry VII, i. 3.

period of the revolution
,

iii. 3 1 5 , and note.

Plantagenets , state of the

kingdom under the, i. 6,
10 ; privileges of the nation

under the , 6 ; violence used
by their officers of the

crown, ibid.; inconsider-

able privileges of the peers

under the , ibid. ; of the

gentry, ibid.
;
yeomanry

,

ibid. ; their courts of law,

8; constitution of England
under the , 384 — "• 200.

Plantagenet dynasty, its con-

duct with regard to the

government of Ireland , iv.

209.

Political writings , their in-

fluence , iv. i3o.

Poor, erroneously supposed to

have been supported by alms
of monasteries , i. 107 ;

statutes for their provision
,

ibid. , and note.

Pope, his authority in England
how taken away, i. 85

, 90 ;

his right of deposing so-

vereigns, igg.

Popery preferred by the higher

ranks in England, i. 139;
becomes disliked under

queen Mary, 142.

Popish plot
, great national

delusion of the , iii. 161 ;

nearly the whole people of
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England misled by the
,

ibid.

Popular party, in the reign of

Charles II , its connexion

with France , iii. 1 33.

Population , stale of under the

Planlagenets , i. lo, andrto^e.

Portland, William Bentinck,

earl of , receives large grants

from William III, iii. 4' ••

Pound , Mr. , sentenced by the

star-chamber, ii. 108 , note.

Power, despotic, no statutes

so effectual against as the

vigilance of the people, iv.

1 3o.

Poynlng's Law, or Statute of

Drogheda , iv. 2 1 r ; its pro-

visions , 212; its most mo-
mentous article , ib. ; bill

for suspending, 2'-26 ; at-

tempts to procure its repeal

,

-. 268.

Predestination , canon law

against , under Edward VI

,

i. I 37 , note ; dispute on , ii.

37 — 43 ' ^^^ notes.

Prerogative , confined nature

of the royal , i. 5 ; strength-

ened by Henry VII , 1 4 ;

usual recovery of on the

dissolution of parliament
,

ii. 65; of a catholic king,

act for limiting the, iii. 79;
of the kings of England in

granting dispensations, 3o3.

Prejudices against the house of

Hanover, iv. 77.
Presbyterians , their govern-

ment , attempt to set up,

i. 281, 282 ; erroneous use

of Scripture in , 291 , 292 ;

averse to an unconditional

restoration , ii. 4^4; con-
sider the treaty of Newport
as proper basis for the

settlement of the kingdom
,

ib. ; deceived by the king
,

iii. 43 ; remarks on Charles

H's conduct to , Sa
; im-

plore his dispensation for

their non-conformity, 58.

Presbyterian party, supported
by the city of London, ii.

340 ; z'egain their ascend-
ancy, 362 ; ministry solicit

a revision of the liturgy, iii.

24 ; clergy of Scotland
,

their power and attempts at

independence, 1 53 ; res-

trained by James VI, 164;
intermeddle again with pub-
lic affairs, i55; church,
its obstinacy, i 75

Presbyterian discipline of the

Scottish church restored
,

iv. 1 59.

Pretender, the (James Stuart )

,

lias friends in ihe tory go-

vernment , iv. 34 , and note ;

lands in Scotland, 46; and
meets with great success

,

ib. ; invades England, ib.
;

the Scots eager for the re-

storation of, 3 I ; the king of

Sweden leagues with , for

his restoration , 67, and
note; his emissaries perpe-
tually alert

, 72 ; becomes
master of Scotland , and
advances to the centre of

England, 73; rebellion of

1745, conclusive against

the possibility of his resto-
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ration, ib. and note; de-

serted by his own party, ib.

74; insulted by France , ib.

;

acknowledged king of Eng-
land by France, and attain-

ted of high treason by par-

liament, iii. 4S0.

Presence , the real , zeal of

Henry VIII, in defending,

i. 108; principal theories

concerning the , 119— 122;

only two doctrines in reality,

121 , note ; believed in Eng-

land in the 17th century,

ii. 148 , and note.

Press, liberty of the, iii. 444-
Priests , antiquity and evils of

their celibacy, i. 12 i , and

note; catholic, resigned or

deprived under Elizabeth
,

149; pensions granted to,

ib. note ; Romish
,
persecu-

tion for harbouringand sup-

porting , I 61 ; the most es-

sential part of the Romish
ritual, 1 63; secret travels

and deceitful labours of, ib.;

unite with sectarians, ib. ,

i65 ; ordered to depart from

England , unless they ack-

nowledged the queen's

allegiance , 9.7.5.

Priests and Jesuits, intrigues of,

against Elizabeth, i. i85
;

statute against, ib. , 186.

Priests, popish seminary, exe-

cuted under Elizabeth , i.

196; lord Burleigh's justifi-

cation of their persecution
,

2o3 ; ordered to quit the

kingdom , 208.

Priests . Romish , in Ireland

engage in a conspiracy with

the court of Spain, iv. 22g;
ordered to quit h'eland by
proclamation, aSi.

Prince of Wales ( son of James
II ) , suspicions attending

the birth of, unfounded

,

iii. 326 , and notes.

Principles of toleration fully

established , iv. 70.

Printing and booksellingregu-

lated by proclamations, i.

Sao ,321, and notes.

Printing , bill for the regulation

of, iii. 226.

Priors
, pensions given to, on

their suppression , i. 97 ,

note I.

Prisoners ofwar made amena-
ble to the laws of England,
i. 216.

Privilege, breach of, of par-

liament , iv. 91 ; members of

the house committed for

,

ib. ; the punisliment of

,

extended to strangers
, 92 ;

never so frequent as in the

reign of William III
, 93 ;

in the case of trespass on a

fishery, the house of com-
mons determined none had
been committed, 94.

Privilege of parliament discus-

sed , iii. 257 ; not con-

trollable by courts of law,

iv. 99 ; important, the power
of committing all who dis-

obey its orders to attend as

witnesses, io3 ; danger of

stretching it too far, i 1 i ,

and note; uncontrollable,

draws with it unlimited
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power of jiunishment , 1 1 5

,

and notes.

Privy-council, illegal juris-

diction exercised by the, i.

64; the principal grievance

under the Tudors , ibid.

;

its probable connexion with
the court of star-chamber,

72; authority of the, over

parliament, 78, 74; illegal

commitments of the, under
Elizabeth, 3j6; power of

its proclamations consider-

ed , 3i8—822; its power
of imprisoning, ii. )5, 19,
and note; commission for

enabling it to interfere with
courts of justice , note

;

without power to tax the

realm, 8g; of Ireland,

filled with catholics by James
II, 260.

Privy-seal, letter of, for bor-
rowing money, i. 33o, and
note.

Proceedings against Shaftes-

bury and College, iii. 196,
and note.

Proclamation of Henry VII

controlling the subject's

right of doing all things

not unlawful, i. 6; of the

sovereign in council, autho-

rity attached to, 319; un-
warranted power of some
of those under Elizabetli,

320— 322 ; of martial law,

against libels , etc. 325
;

of James I for conformity
,

40 1 ; for summoning his

first parliament, 404, 4^5;
house of commons , com-
plaint against, 44

1

—443;

debate of judges , etc., on,

454, 455 ; illegality of, ib.,

and Jiote ; issued under
Charles I, ii. gS, 96, and
notes ; illegal , in the reign of

Charles II, not numerous,
iii. 23o.

Projects of lord William

Russel and colonel Sidney,

iii. 207.

Prophesyings, religious exer-

cises so called, i. 266; sup-

pression of, 267 ; tolerated

by some prelates , ibid.

Propositions, the nineteen,

offered to Charles I at York,
iv. 66 , and note.

Protestants , origin of the name
of, i. 128, note; number of,

executed under queen Mary,

143 , note ; increased by her

pei'secution, l44j never

approved of religious per-

secution, i65; origin of

the differences between,

23 1 ; emigration of, to

Germany , ibid. ; dislike of,

to the English liturgy and
ceremonies, 286 , and note

;

proportion of, in England,

under Elizabeth, 288, note;

favour Arabella Stuart's

claim on the ci'own, 887,
note ; church , established

by Elizabeth, iv. 219;
many of the wealthier fa-

milies in Ireland conform
to ihe, 267; dissenters,

bill to relieve , lost off

the table of the house of

lords, 4^1 ; faith, league of

the catholic princes against

the, i. 184 > and note ; sue-
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cession in danger, iv. 'ig,

and note ; or new nation of

Ireland, 268; Ireland, three

distinct people or nations

in, viz. the original natives,

the Anglo-Irish, and the

new English , 267.

Protestanlism , slow progress

of, in the north of England,
i. 125; dissolution of the

monasteries essential to its

establishment, 98 ; strength-

ened by the distribution of

their revenues, etc., io5.

Protestation of the house of

commons against adjourn-

ment in 1 62 1, 492 ; on the

privileges of parliament

,

494.
Prynne , William

,
prosecution

of, by the star-chamber, i.

1 1 3, and 7?ote, 1 l!^,an^.note,

i 3o.

Pulteney, Mr., his remark on
the standing army , iv. 82.

Purgatory, doctrine of, abo-

lished by the reformers , i.

I 16; defence and opposition

of, 117, note.

Puritans address Elizabeth

against the queen of Scots,

i. 187 ; laws of Elizabeth

respecting , i. chap, iv
,

280 — 3o8 ; rapid increase

of under Elizabeth, 241;
begin to form conventicles

,

245 ; advised not to sepa-

rate, ibid., and «o?e; first in-

stance of their prosecution

,

2 46; supporters and oppo-
sers of, in the church and
slate, ibid, ; their opposi-

tion to civil authority in

the church, 253 ; their own
assumption of power, ibid,

note, 255; not all opposed
to the royal supremacy,

256, and note; predomi-
nance of under Elizabeth,

257 , and note ; prosecuted

by the prelates, i. 262,
273; partly supported by
the privy-council, 263; to-

lerated to preserve the pro-

testant religion , 265 , 266 ;

deprived by abp. Whitgift

,

269, andrtote; lord Burleigh

favourable to, 273— 275;
libels published by, 277 ,

278, and «o^e,y; their church-

government set up , 280
;

dangerous extent of their

doctrines, 280— i8ji; their

sentiments on civil govern-

ment , ibid.; severe statute

against, 288; state of their

controversy with the church

under Elizabeth, ibid.,

note ; names ofsects of, 289

;

object to the title of bish-

ops , 3o2 , note ; Elizabeth's

reported offer to , 3o5 ,

note ; civil liberty ])reserved

by the , 3 i 1 ; their expecta-

tions on the accession of

James I, 4oo, note; sum-
moned to a conference at

Hampton-Court, 401 > 3"d
notes ; alarmed at the king's

proceedings, 408 ; ministers

of the, deprived by abp.

Bancroft, ii. 39, and note;

character of the , 3o ; differ-

ence with the Sabbatarians,

33, 34 ; doctrinal puritans
,

35, note.
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Purveyance , abuses of, i. Pyrenees , treaty of the , fi.

/|io; j)roceedings of parlia- 449-
meat against

, 4'' > 4 '2.

Quartering of soldiers, compulsoi'y, treason of , ii. 210.

R.

Raleigh , sir Walter, instances

of his flattery of monarchy,
i. 373, 874 , note; his

execution, character, and
probable guilt considered,

478, and note, 479 > ^""^^

«o?e; his first success in the

Munster colonies, iv. 23.4.

Rat , the first political, ii. 807,
note.

Reading , a Romish attorney,

trial of, iii. i65.

Real presence denied in the

articles of the church of

England, i. 122.

Rebellion, northern, excited

by the harsh innovations of

Henry VIII; appeased by
conciliatory measures, but

made a pretext for several

executions of persons of

rank, i. 37 ; in Ireland , in

1 6/(1 , the grievances which

led to it, iv. 288, and
note ; primary causes of

the, in ifi/jii aSo; success

of the insurgents in the

,

253; of 1690, forfeitures

on account of the , diminish-

ed by restitutions to the

ancient possessors, 262;

the remainder lavishly dis-

tributed to English grantees,

ibid.

Recovery, common, for cut-

ting off the entail of estates,

its origin and establishment,

i. i5.

Recusancy ,
persecutions for

,

under Elizabeth , i. 1 60
;

heavy penalties on , under
Elizabeth, 19^; annual

fines paid for, 209, note.

Recusants, severity against
,

productive ofhypocrites , i.

306; annual fines paid by ,

209, note; statute restraiur-

ing their residence , 320 ;

penalties upon, under James

I , ii. 45, note , 46, 49? note.

Reed , alderman Richard , his

treatment for refusing to

contribute to the benevo-

lence in 1645 , i. 34.

Reeves , John , his History of

English Law , character of,

i. 17 , note.

Reformation of the church

gradually prepared and

effected, i. 76; disposition
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of the people for a, 91, 92 ;

uncertain advance of the

,

after the separation from
Rome , and dissolution of

monasteries, 108; spread

of, in England, log
; pro-

moted by translating the

Scriptures, 112; piuncipal

innovations of the, in the

church of England, 114

—

127; chiefly in towns and
eastern counties of England,

1 245 German troops brought
over at the time of, ibid.

,

and note ; measures of, un-

der Edward VI, too zea-

lously conducted, 126; to-

leration not considered prac-

ticable in the , 128; in Ger-
many, caused by vices of

the superior ecclesiastics,

1 33 ; its actual progress un-

der Edward VI , 1 3g.

Reformatio Legum Ecclesias-

ticurn , account of the com-
pilation and canons of, i.

i36 , note.

Reformers, their predilection

for satirical libels, i. 277 ;

of Scotland, their extreme

moderation, iv. i5o, and
note; for the Mosaicai po-
lity, i. 281 , note.

Refugees ,
popish , tlieir exer-

tions against Elizabeth, i.

I 85 , ig/i , 1
95.

Regalities of Scotland, their

power, iv. \l\5.

Regicides, execution of the,

iii. 8 ; some saved from
capital punishment, 3i.

Religion, reformation of, gra-

dually prepared and effect-

ed , i. 76; state of, in Eng-
land , at the beginning of
the sixteenth century, ibid.;

different restraints of go-
vernments on, 227, 228;
Roman catholic, abolished

in Scotland, iv. 1 46.

Religious toleration, iii. 449jits

state before the revolution,

ibid.

Remonstrance on the state of

the kingdom under Charles

I, i. 229— 23 1 , and notes.

Republican party, first decisive

proof of a, ii. 36(1); com-
posed of two parties, le-

vellers and anabaptists,

395 ; no, in the reign of

William III, iii. 38 1 , and
note , 382 ; form of govern-
ment ill suited to the Eng-
lish in 1659, and remarks
on the same , ii. 443.

Reresby, sir John , his con-

versation with Lord Halifax,

iii. 193 , and note.

Restitution of crown and
church lands, iii. 9.

Restoration of Cliarles II. re-

marks on the unconditional,

ii. 470; popular joy at the,

iii. I ; chiefly owing to the

pi'esbyterlans , 29.

Revenue, settlement of the,

iii. 374; surplus In Ireland,

dispute between the com-
mons and the government
concerning its appropria-

tion , 273.

Revolution in 1688, its true

basis, iii. 807; its justice
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and necessity, 334 j argu-

ment against it , 335; fa-

vourable circumstances at-

tending the, 33() ; its par-

ticulars and character, 34 1;

its peculiar feature, ibid.;

salutary consequences re-

sulting from the, 343; laws

not so much altered as the

dispositions of the people
,

ibid.; its great advantage,

346; its temperate accom-
plishment , 363 ; in Scot-

land, and efablishment of

presbytery, iv. 172.

Reynolds, Dr., at the Hamp-
ton-Court conference, i.

401

.

Richard II, statute of, re-

straining the papal autho-

rity, i. 86; supply raised

under, ii. 89; his invasion

of Ireland , iv. 208.

Richard III , first passed the

statute of fines , i. 14.

Richelieu, cardinal, Armand
du Plessis, his intrigues

againstEngland, ii. b3, note.

Richmond, Charles Stuart,

duke of, his marriage with

miss Stewart, iii. 81.

Richmond park extended , ii.

77, note.

Ridley, Nicholas, bishop of

London, liberality of, to

the princess Mary, i, 129;
assists in remodelling the

English church, i3i, and

note; firmness of, in the

cause of Lady Jane Grey,

1 33 ; moderation in the mea-

sures of reforiii , ibid.

Right of the commons as to

money bills, ili. 269.

Robbers and murderers de-

jirived of the benefit of

clergy, i. 77.

Rochester, Laur. Hyde, lord,

his dismissal , iii. 309, and

«o?f; creates great alarm,

3 10.

Rockingham Forest increased,

i. 77.

Rockisane, archbishop of Pra-

gue , his reply to cardinal

Carjaval at the council of

Basle , i. 192, note.

Rockwood , ,
persecution

of , for popery, i. \Qi,note.

Roman catholic prelates of

Scotland, including the re-

gulars , allowed two thirds

of their revenues, iv. i 5o.

Rome , accounts sent from, to

England , ii. i 43 , 144-

Romish priests' address to the

king, to send them out of

the kingdom, iii. 60, and

note ; their policy, 1 1 4 ; su-

perstition ,
general abhor-

rence of the , 297.

Root and branch party, ii. 222.

Ross, Thomas, executed for

publishing at Oxford a

blasphemous libel , iv. i63.

Royal families of Ireland,

O'Neal, O'Connor, O'Brian,

O'Malachlion , and M'Mur-
rough

,
protected by the

English law, iv. 200.

RoYal power , its constitu-

tional boundaries well esta-

blished, iii. 224.

Royalists , decimation of the.
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by Cromwell , ii. 4n ? and
nole^ 4i2^ re-enter on their

lands , iii. lo; discontent of

the ,11, and note.

Rump , the
,
parliament , com-

monly called, ii. SyS , and
note; fanatical hatred of,

to the king, 374.
Rupert, prince, Bristol taken

by, ii. 283; and Newcastle
defeated at Marston Moor,

294 ; consequences of the

same, ibid.

Russel, lord William, sincere-

ly patriotic in his clandes-

tine intercourse with France,

iii. 137, and note ; and the

earl of Essex concert mea-
sures for a resistance to

the government , 206 ; they

recede from the councils

of Shaftesbury , ibid. ; evi-

dence on his trial not suf-

ficient to justify his con-
viction , 208 , and note; lord

John, extract from his life

of lord William Russel, 141?
and note.

Russel, admiral, engaged in in-

trigues, iii. 388; his con-

duct at the battle of La
Hogue, 38g; his quarrel

with the board of admiralty,

ib.
;
parliamentary inquiry

into their dispute
, 4 ' 4-

Rye-house plot , iii. 206, note.

Ryswick , treaty of, iii. 4o5
;

particulars relating to , ib.

s.

Sabbatarians , origin and te-

nets of, ii. 32 , and note.

Salisbury, countess of, her

execution , causes of, i. 3g;
not heard in her defence

,

40, note.

Salisbury, William Cecil , earl

of, his forest amerciament

,

ii. 77; Robert Cecil, earl of,

extenuates the wrongs im-

puted to Spain, i. 424 ; bis

scheme for procuring an an-

nual revenue from the com-
mons

, 440—445 ; his death

and character, 449—45'j
and notes.

Sampson , , his remon-

strance against the papists

,

i. 190.

Sancroft , Thomas , archbishop

of Canterbury, his scheme of

comprehension, iii. 452.

Sandys , sir P^lwin , his com-
mitment to the Tower, i.

491—496, and«o?e;493—
5o3.

Savoy, conference at the, in

1661, iii. 44 ; animosity be-

tween the parties, 45; con-

duct of the churchmen not

justifiable, ibid., and note;

only productive of a more
exasperated disunion, 475
general remarks on , ibid.
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Sawyer, sir Robert, expelled

from the house of commons,
iii. 37 I , and note.

Scambler, Edmund, bishop of

Norwich , his character ,

i. 3o3.

Scandinavia, colonists from,

settle on the coasts of Ire-

land, iv. 187.

Schemes for raising the dukes

of York or Gloucester lo

the throne, ii. 371 ; of

Shaftesbury and Monmouth,
iii. 176 , and note.

Scheme of comprehension and

indulgence, iii. iSg; of no

effect, 4-^^5; observations

on the , ibid.

Schism in the constitutional

party under Charles I , i.

329, 23o, and notes; of the

non-jurors, iii. 456.

Schools, free , in Ireland , act

passed in the reign of Eliza-

beth for erecting, iv. 229,
and note.

Scotland, uncertain succession

of the English crown in tlie

royalfamily of, i. i65—3 12;

its claims not favoured, 1 74?
puritanical church govern-

ment established in, 282;
union with England brought

forward, 292—296, and
notes; troubles commenced
in, ii. 177— i7g,and«o?e,

187— I go , and note; its

early state, iv. iSy; wholly

Celtic before the twelfth cen-

tury, ibid.; crown of, strict-

ly hereditary, ibid.; origin

of its aristocracy, ibid.; its

wants of records, ib.; privy-

council of, abolished, 8,
and note; character of its

history from the reforma-

tion , iv. 144 > could not

remain indifferent during

the civil war in England,

164; establishment of epis-

copacy in , 1 58; church of,

still preserves the forms of

the sixteenth century, i83;

its wealth, 147; practice

observed in summoning the

national assembly of the

,

176, note; assemblies of

the
,
judicious admixture of

laymen in , ibid ; episcopal

and presbyterian , chief

controversy between , 174;

crown of, tendered to Wil-

liam and Mary, 173; papists

excluded from the , ibid.

Scots , the , conclude a treaty

with Charles I, ii. 36o; in-

vasion of England by the,

ibid. ; its unfortunate issue,

ibid. ; conduct of, to

Charles II , 333 , and note;

conspiracy of, with the

prince of Orange, iv. 171.

Scots presbyterians sincerely

attached to king Charles,

ii. 3/i5 , and note; army, ex-

cesses committed by, 3 i o.

Scot and lot boroughs, very

opposite species of franchise

in , iii. 280, and notes.

Scripture , English translations

of, proscribed, i. i i i; per-

mitted to be read , and])ro-

hibifed , ib., and note; effect

of their general use , H2.
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Scroggs, chief justice, im-
peached for treason , ii. i gS.

Seal, great, lord-keeper Lyttle-

ton carries it to the king,
ii. 'i85 , new one ordered to

be made by the parliament,

ibid.

Seats in parliament, sale of,

iv. 1 35.

Secret corruption , iv. 88 ; ser-

vice money, annually ex-

pended to a large amount,
ib. ; service money disposed
of to corrupt the parlia-

ment, 473, and note.

Secret treaty of 1670, iii. 106;
anecdotes and particulars

relating to, ib., and notes;

the mode of its execution,

109; concluded at Dower,
ibid., and note ; negotiation

of, broken off through the

apprehensions of Hyde and
Sunderland, 187.

Secret historical documents
brought to light by Mac-
pherson and Dalxymple , iii.

385.

Sectaries
,
persecution or tole-

mons , authority of the ,

i. 362, 870.

Settlement , act ,of , work of

the Avhig party, iii. 343;
rights of the reigning mo-
narch emanate from the par-

liament and people , by the,

346.

Settlement of the revenue

,

iii. i3.

Session, court of, of Scotland

,

its origin and judicature,

iv. 146.

Seymour, lord, of Sudely,

courts the favour of the

young king, Edward VI,

i. 53 ; entertains a hope of

marrying princess Eliza-

beth , ibid ; accused of trea-

son , and not heard in his

defence , ibid. ; warrant for

his execution signed by his

brother, ibid.

Seymour, William, marquis

of Hertford, married to lady

Arabella Stuart, i. 478, 475.

Seymour , sir Francis , refusal

to pay ship-money, ii. 180 ,

and note.

ration the only means of Shaftesbury, Anthony, third

dealing with , i. 276.
Selden , John , summoned be-

fore the star-chamber, i.

.
472.

_

Septs of the north of Ireland,

liberty enjoyed by, iv. 198;
of Munster and Leinsler

,

their oppression , ibid. ; of-

fers made by some for per-

mission to live under the

English law, 201.

Serjeant of the house of com-

earl of, declaration of in-

dulgence projected by, iii.

118; desperate counsels of,

207 ; fall of, and his party,

124 ; bad principles of , 175 ;

committed to the Tower
with three other peers , by

the lords , for calling in

question the legal conti-

nuance of parliament , after

a prorogation of 1 2 mouths

,

iv. io8.
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Shaftesbury and College, im-
peachment of , iii. iy6 , and
note.

Sharp, James, archbishop of

St. Andrew's, an infamous

,
apostate and persecutor, iv.

168; violates his promise,
ibid.

Sheffield, sir Robert , confined

in the Tower for his com-
plaint against Wolsey, i. 7 1,

and note.

Shepherd , Mr. , expelled the

house of commons , ii. 87.

Sherfield , , recorder of

Salisbury, star-chamber pro-

secution of, ii. 162, note.

Shelley, sir Richard, reluc-

tantly permitted to enjoyhis

religion , i. j gi.

Sherlock, Dr., his work en-
titled Case of Resistance to

the Supreme Powers, iii.

216, and note ^ his incon-

sistency, 365 , note.

Shirley, sir Thomas, parlia-

mentary proceedings on his

arrest , i. 407. 4oS.

Shirley, Dr., and sir John
Fagg, case between , iii. 256.

Ship-money , the king's pro-
posal of resigning for a sup-

ply, ii. i85 , 186 , note; de-

clared illegal , 196; its ori-

gin and imposition
, 78 ,

79 J
remonstrances against

paying, ibid. , and note; ex-

tended to the whole king-
dom, 84; payment of, 85— 180, and notes; trials

concerning, 85—96, and
notes; average amount of,g7.

Shower, infamous address of
the barristers of the Middle
Temple under the direction

of, iii. 320.

Shrewsbury, duke of, engaged
in intrigues, iii. 889; his

correspondence , Sgo ; his

letter to king William after

Fanwic^s accusation ofhim,
ib. , awA note.

Shrewsbury , lady , fine and
imprisonment of, i. 475.

Siblhorp, , his assertion

of kingly power , ii. c^i ,

93.

Sidney, sir Philip , writes a

remonstrance against Eliza-

beth's match -vyilh the duke
of Anjou , i. 3i 4-

Sidney, Algernon, receives pe-

cuniary gratifications from
France, iii. 1^9 ; was a dis-

tressed man, 142; his dis-

like to the prince ofOrange,
ib. ; his conviction illegally

obtained, 210, and note;

observations on his cha-

racter and conduct ,212.

Sidney, sir Henry, his repre-

sentation to queen Eliza-

beth of the wretched con-

dition of the Irish, iv. 222 ,

and note ; his second govern-

ment of Ireland , 226 ; ex-

cites resistance by an at-

tempt to subvert the liber-

ties of the pale, ib.
;
parti-

culars relating to it , 227;
his disappointment at the

want of firmness in queen

Elizabeth , 228 , note ; ac-

count of the proteslant



366 INDEX.

church in Ireland , 229 ,

note.

Silenced preachers set at li-

berty, i. 199, , note.

Six articles , law of , on the

celibacy of priests , i. 1 23.

Skinner, Thomas , case of ,

against the East India Com-
pany, iii. a5i ; j;ommitted

by the commonsTor breach

of privilege, 253.

Smalley ,
, his case of

arrest , i. 161.

Smith , sir Thomas , his

Treatise on the Common-
wealth of England , cited

concerning the star-cham-

ber, i. 65 ; his account of

causes belonging to the

court of star-chamber , 78 ;

his remark on the constitu-

tion of England , 879, 38o
;

his natural son sent with a

body of English to settle in

Ireland , iv. a33,

Spain , design of transferring

England to the yoke of, i.

62 ; dislike of the English

to , under queen Mary, 1 42 ;

royal family of, pretended

title to the English crown ,

387 ; king James's partiality

for, 422, and notes ; con-

nexion with England under

James I, 449>4^o» his un-

happy predilection for
,

479, note, 480 , and note ;

treaty of royal marriage

with, 494, 495 , 499, 5oo,

ii. 26, and note
, 443 ,

444 j
policy of Charles I

with , ii. 81 , 82 , and

notes , 83 ; decline of the

power of, after the treaty

of the Pyrenees , iii. 98.

Speaker of the house of com-
mons , power of, concern-

ing bills, i. 353, note.

Speed, John, his valuation of

the suppressed monasteries

,

i. io3 , note.

Speech , freedom of , in par-

liament , ii. 6g, 72.

Spenser, Edmund , his Account

of Ireland , iv. 223, note ;

the first three books of his

Fairy Queen , where writ-

ten, 235; his Account of the

State ofIreland , ib.

Spies , should be heard with

suspicion in cases of trea-

son , iii. 44' •

Spire, protestation of, by the

Lutheran princes against

mass, i. 128, note.

Sports , declaration of , by
James I , ii. 35 , 36 , i38 ,

189 , and note , 140.

Sprot , a notary, executed in

Scotland for concealing let-

ters , iv. 16 3.

Supplies , estimates for ihe ,

origin of, iii, 72.

Soap , chartered company for

making, ii. 77,78.
Somerset , Edward Seymour

,

duke of, obtains a patent

constituting him protector,

discovers a rival in his bro-

ther lord Seymour, signs his

wari'antfor execution, i. 5i
;

deprived ofhisauthority,5 2;

accused of a conspiracy to

murder some of the privy-



counsellors , ib. ; evidence
not insufficient, 54; inclined

to the reformation , and
powerful in the council

,

ii3; his destruction of

churches to erect his palace
,

1 27 ; designed the demoli-

tion of Westniister Abbey
,

ib. ; liis liberality to the

princess Mary, 1 28 , iiote.

Somerset , Robert Carr, earl

of , his guilt of the murder
of Overbury examined

,

i. 47^ , 476 , and note.

Somers , lord chancellor, puts

the great seal to blank

powers, iii. 892, and note.

Somers, Halifax,Wharton, Ox-
ford , and Sunderland, kept

oui of administration by the

dislike of queen Anne, iv. 1 6.

Somerville , executed for a plot

against Elizabeth , i. 209.

Southampton , Thomas Wri-

othesley, earl of , his estate

in the New Forest cea-

sed , ii. 77 ; his opposi-

tion to the statute against

non-conformists , iii. 64 ;

real minister of the crown
under Elizabeth, 77, and
note.

Sovereigns, their inviolability

to criminal process examin-

ed, i. 216, 217; their power
weakened by the distinc-

tion of party, iv. i2 3.

Southey, Robert , his remark
concerning the real pre-

sence in the aiticles of the

church of England, i. 122,
note ; his assertion on perse-
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cution and toleration in the

church ofEngland, 1 64, «o^e.

Stafford , William Howard
,

lord, convicted of ihcpopish

plot , iii. 168, and note.

Standing army, its rise, iv.

80; national repugnance to,

ib. ; its numbers during
Walpolo's administration

,

81 ; without consent of

j)arliament declared illegal

,

36 1 , and note.

Standish , Dr. , denies

the divine privileges of (he

clergy, i. 77 , 78; censured .

in the journal of Henry
VIII, ib. , note.

St. Bartholomew, day of,

2000 persons resign their

preferments, iii. 62.

St. Germain , court of, pre-

serve a secret connexion

with Godolphin and Marl-

borough , iii. 29.

St. John , Oliver, declines to

contribute to the benevo-

lences , i. 462; his state-

ment of means for defence

of the realm, ii. 87 ; of the

royal prerogative , 90
St. John's college, Cambridge,

non-conformists of, in i565,

i. 25 1 , note.

St. Paul's cathedral, proposed

improvement of, ii. 99.

St. Philipe , remarkable pas-

sage in his memoirs , iv.

1 9 , note.

Star-chamber, court of, the

same as the ancient Consi-

silium Regis , or Ordina-

rium , i, 67 , note ; account
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of the powers of , 69

;

augmented by Cardinal

Wolsey, 70 ; original limita-

tion and judges of the ,71,
and note ; causes within the

cognizance of the
, 73 ; its

arbitrary and illegal j)owers,

ibid. ;not the court erected

by Henry A^II, ib, , note; exa-

mination of papists in the ,

161 ; security of the, 3 10;

power of, 3 1 5 ; instances of

its extended authority, 47^9
/172; informations in the

,

ii. 98 , 99 ; against Loudon

,

1 00 ; under Charles I , i o i
;

jurisdiction of the , io3 ,

io4; dispute with the king's

bench , ib. , note ; peers not

of the council have no seat

in the J ib. ; caution of , in

cases of inheritance, io5
;

offences belonging to , 106;
modeof process in the, 107;
punishments inflicted by
the , 108 , and notes ; fines

of the, loy; fines and sen-

tences of the, 109— ii4j
corrupt and partial, ii3,
note ; act for abolishing ,

197, and note, 198; at-

tempt to revive the , iii.

40 ; report of committee of

the lords concerning the , ib.

State , council of, consist of

forty-one members , ii. 388

;

test proposed to the, to

which only nineteen sub-
scribed , ibid.

Stationers, company of, power
given to, over printers and
booksellers, i. 322.

Statute of nth Henry VH;
protecting persons in the

king's service, i. 12; ex-

traordinaryj givingtoHenry

VIH all moneys paid by
way of loan , etc. , 32 ; si-

milar act releasing to him
all moneys he had subse-

quently borrowed , ibid. ;

1 1 th Henry VII for payment
of arrears of benevolences ,

18, note; of 34th Henry
VIII for court of council of

Wales, 443 , note ; of Win-
chester , for defence of the

nation , 24^ ; of the 1 5th of

Edward II recognizing the

existence of the present con-

stitution of parliament, 5 ;

of the nth of Henry VII

concerning the duty of alle-

giance , 12 ; of Edward I

de donisconditlonalibuSy i/\
;

of fines enacted by Henry
VII , merely a transcript

from one of Richad III, ib.

;

object of this enactment, 1 5;

revived under Henry VII ,

and their penalties enfor-

ced , 19 ; of I St Henry VIII

for amendment of escheats ,

21 , 22; of I ith Henry VII
giving power to justices of

the peace , 22 ; of 28th

Henry VIII relating to trea-

son , their servility and se-

verity , /|5 ; for the exclu-

sion of princess Mary irom

the succession in 1 634 ' ^7 ?

of Henry VII concerning

the court of star-chamber ,

72, and notes ; of Henry VI

,



for compelling dorks lo

plead their privilege, 77;
of 4th Henry VII for brand-
ing cleiks convicted of fe-

lony , ib. ; of Richard II

restraining the papal juris-

diction, 86 ; of Henry VIII

,

taking av^ay appeals to

Rome, 88 ; of ditto on the

consecration of bishops
,

ib.; of mortmain of Edv^ard

I and III , c)5 ; of 27 th Henry
VIII , censures the vices

of monasteries, 96 , note;

of 27th Henry VIII , 1st

Edward VI , 14th Eliza-

beth , for support of the

poor, 107, and note; of

S^thHenry VIII against the

sale and reading of Tin-

dal's bible ,111, note ; of

2d, 3d, and 6th of Edward
VI on the celibacy ofpriests,

123; of 2d Edward VI
against irreverently speak-

ing of the sacrament, 126;
for abolishing chantries, ib.

,

127, note; of 2d and 3d
Edward VI against hearing

mass, 128 ; of 25th Henry
VIII against importation of

foreign books, 110^ note ;

of supremacy and uniform-
ity, I St of Elizabeth , 1 5o ,

1 5 1 ; of 5th Elizabeth against

fantastical prophecies, 164 ;

for the assurance of the

queen's power, i55; op-
posed by Mr. Atkinson and
lord Montague , i56, 167,
arguments for it , 167, note ,

1 58; of 8th of Elizabeth on

IV.
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behalf of the bisiiops, ibid.

,

and note ; of aSlh and 35tli

Henry VIII on the succes-

sion, i65; of 1 3th ofElizabclh

on altering the succession
,

174; 1 3th Elizabeth, against

papists, 1 85, 186, note,

201, ^<o^^,- of 23d do. against

recusancy, 196; of aSth
Edward III against treason

,

1 96; of Elizabeth com-
manding papists to depart

the kingdom, 207; of 27th
Elizabeth for security, 21 3

;

of 33d Elizabeth restricting

their residence, 221; of

1 3th Elizabeth for subscrib-

ing church articles , 260
;

of 23d Elizabeth against se-

ditious books of seminary
priests, wrested against the

puritan libels, 277, 3i2;
of 35th Elizabeth for im-
prisoning non-conformists

,

288; of 1st of Elizabeth
,

restraining the grant of ec-

clesiastical lands, 3o2 ; of

14th of Elizabeth on recu-

sants, 328, note ; of Con-

firmatio Cartarum and
Magna Carta

, 424 , 4^5
;

of 25th Edward III against

new customs
, 4^0 ', of 34tli

Henry VIII on making laws

for Wales, 458 ; of 2d and

3d Edward VI for preserv-

ing Lent, 3i2, note; of

5th , 27th , and 35th of

Elizabeth , for increase of

the fishery , ii. 33 , note; of

I St and 3d Charles I for

observance of Sunday, 73 ,

24
'
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note; of ist Edward II de

Militibus
, 76 , note ; of 4lh

Edward III for holding par-

liaments , 194 5 and note;

of 1 6th Charles I for abolish-

ing court of star-chamber ,

etc. , 197, 189, and notes;

for determining forests

,

restraining purveyance ,

amending the stannary

courts, 199; for levying

troops , 200 ; of 1 st and

25th of Edward III, and

4th Henry IV, amending

military service , 243 ; of

I St of James I on furnishing

soldiers, 246, note; of

leasing-making in Scotland,

iv. 162; of Edward IV%

constructive interpretation

of,by chiefjustice Eyre, 85

;

English, question on their

validity in Ireland, 270.

Stawell, a gentleman of De-

vonshire , refuses com-
pliance to the speaker's war-

rant, iii. 192.

Steele , sir Richard , expelled

the house of commons for

writing a pamphlet reflecting

on the ministry, iv. 102.

Stephens , rev. Mr. , Justice

Powell's observations in pas-

sing sentence on him for a

libel on ministers, iii. 44^ 1

and note.

Stewart, miss, her marriage

with the duke of Richmond

,

iii. 81.

Storie, John, his committal

by authority of parliament

,

i. 365, 369.

Stow , John, his library seized,

i. 32 1,

Strangers , amenable to law

wherever they dwell , i.

216.

Strafford, Thomas Wentworth,
earl of , character of , ii.

118, 119, and note , 1 2 J

.

Strafford Papers, 119, note;

made president of the coun-

cil of the north , 121; his

arbitrary conduct , 122,
and note ; lord lieutenant of

Ireland, ibid. ; two instances

of his injustice , ibid. , 1 23 ,

and notes ; his correspond-

ence with abp. Laud ,

124— i3i , 141 -, note, 179,
and note ; his sentiments and
practice on ship-money

,

1 3 1 , 1 3 2 ; advice to Charles

I , against war with Spain

,

i33, i34 ; his sentiments

and use ofparliaments , i35,

i36; summary of his con-

duct, etc., i37, and note ;

hatred excited against him

,

204 , and note ; his im-

peachment , ibid. , 2o5 , and

note; its justice discussed,

207—:ai6, and notes; his

able government of Ireland,

a4i—243, and note; his

speech to the commons

,

245, note; procures six

subsidies ,244 ; his arbitrary

domination, ib. ; his despotic

conduct to private persons,

ibid.

Strickland, Mr. , his attack on

the abuses of the church of

England , i. qSv , 258 ; taken
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from liis seat in the house
of commons , ^/J 1 ; restored

to it, 342.

Strongbow, earl , his acquisi-

tions in Ireland, iv. igS

;

his possessions divided

among his five sisters , 198;
statutes , Irish , account of

the , 204.

Stubbe , his pamphlet against

Elizabeth's marriage with
the duke of Anjou , i. 3 1 2

,

3i3.

Stuart, Arabella, her title to

the English crown , i. 386 ,

and note; her unhappy life

and persecutions , Ixji—
476 , and note.

Stuart , house of, want of legal

title to the crown , i. 38() ,

3c)45 "ote , 396.

Stuart, Henry VII, Henry VIII,

Elizabeth , and the four

kings ofthe house of Stuart

,

master-movers of their own
policy, iv. 122,

Stuart papers in the hands of

his majesty, iv. 72, note.

Subsidy, value of, examined,
i. 5o2 , note.

Subsidies
,
grant of, in i588

,

i. 35o—352 ; in i5g3

—

ifioi, 355; popular aver-

sion to, 14 ; less frequent

in Scotland than in England,
iv. 143.

Succession, difficulties in re-

gard to the , created by
Henry's two divorces , i. 45

;

princesses Mary and Eliz.

nominated in the entail

after the king's male issue ,

crown devised to the heirs

ofMary, duchess of Suffolk,

to the exclusion of the royal

family of Scotland, 46 ; the

sovereign's power of limit-

ing, 389.

Suffolk , Frances Brandon
,

duchess of, emigrates on
account of her religion

,

391 , note.

Suffolk , family of Brandon
,

duke of, succession of the

crown settled in , i. 1 65
,

174, 385, 390; title of
,

nearly defeated by Eliza-

beth, 170 , 171 ; descend-

ants of, living at the death

of Elizabeth , 38c) , 3g2 ,

395 ;
presentrepresentatives

of their claim , 396, note.

Suffolk , Edmund de la Pole

,

earl of, conspires against

Henry VII attainted , flies

to the Netherlands , given

up by the archduke Philip

on condition of safety ',

Henry VIII causes him to

be executed, i. 35 , 36.

Suffolk, county of, assists in

placing Mary on the throne,

and suffers greatly from her

persecution , i. i39 , and
note.

Sully, due de , wears mourn-
ing for Elizabeth at the court

of James I, i. 400 , note.

Sunderland , Robert Spencer,

earl of, early mention of

his inclination to adopt the

catholic religion, iii. Ii4;

his intentions, 3o2 , note;

enters into secretnegotiation

with the prince of Orange ,

3i6 ; reproached for his
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conduct in the peerage bill

,

iv. 54.

Sunday, differences on the

observance of, ii. 3i , 32,
and note, 37; statutes for,

ibid. , and note.

Supply to the crown , ancient

mode of, iii. 269; the com-
mons are the granting and
the lords the consenting

power, ibid.
;
present prac-

tice of, 262.

Supplies , remarks on the ap-

propriation of , iii. 376 ,

377.
Supremacy of the chui'ch given

to Henry VIII, i. 86, 88;
acknowledged by some of

the puritans, 282; execu-

tions for denial of, ijgo ,

note; difficulty of repealing

the act of , under queen
Mary, 1 40 ; restored to the

crown under Elizabeth, 148,

i/jg; character and power
of the act of , 1 5o ; oath of

,

ibid., note; penalty for

refusing, i56 ; lord Bur-

leigh's memorial on the oath

of, 204, 2o5 ; act of, links

the church with the tempo-
ral constitution , 23o ; the

sovereign's rejected by Cart-

wright and the puritans
,

262 ; commission for exe-
cuting in 1 583 ,271; act of
resistance of the Irish to it

,

iv. 216; oath of, catholics

murmur at the , 23 1 , and
note, ibid. ; imposed on the

commons by the 5th of

Elizabeth , never adopted
by the Irish parliament

,

265 ; resolution of commons
of Ireland to exclude those

who would not take the

oath of the, ibid.

Surry, Thomas Howard , earl

of , futile charges against

,

the crime of quartering the

royal arms ; ignominious
behaviour of his father, i.

41.

Sussex , Henry Ratcliffe , earl

of, writes to the burgesses
of Yarmouth and others

,

requesting them to vote for

the person he should name

,

i. 61.

Sussex , Thomas Ratcliffe
,

earl of, his letter concerning
the imprisonment of Mary
Stuart , i. 178.

Swift, Dr. Jonathan, employed
by government to retaliate

on libellers, iii. 446.

T.

Talbot , lord chancellor, bill

to prevent smuggling strong-
ly opposed by him , iv.

iig; his arguments against

it, ibid.

Tanistry, law of, defined, iv.

190, and note; strong in-

ducement ofthe native Irish

to preserve the, 201 ; custom

of, determined to be void
,

232.

Tax upon property in the reign
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of Henry VIII, mode of its

assessment , i. 24 , note ;

discontents excited by it,

26, and note; o])posed tu-

multuously , and finally

abandoned , 28.

Taxation under Henry VII
,

mode of, i. 17 ; arbitrary

under the two Henries, 3A.

Taxation , arbitrary, restrained

by the petition of right , ii.

26
, 91.

Taxations not attempted by
Elizabeth , i. 828 , and note.

Taxes not to be levied in Eng-
land without consent of par-

liament, i. 43-5 427; larger

in amount in the reign of

Charles II , than at any for-

mer period, iii. 67.

Temple , sir John , his relation

of the number of protestants

massacred in Ireland, iv.

252, note; his History of

the Irish Rebellion unjustly

depreciated, ibid., note.

Temple, sir William , and lord

Danby, urge the king to a

decided line of policy, iii.

I 34 , and note , ibid.

Temple, sir William, new
council formed by, iii. 184,
and note , i85.

Tenancy, from year to year, of

very recent introduction
,

iii. 279.
Tenison, archbishop, extract

from his speech on the union,

iii. 182 , note.

Test act, iii. 1 23 ; dissenters

give their support to the
,

ibid. , and notes , ibid. , 1 70,

and note.

Testament, lVea',iS2S, trans-

lated into English , and

proscribed, i. i 1 1.

Thompson , Richard, taken

into custody for preaching

virulent sermons at Bristol

,

iii. 191 ; impeachment of,

upon strange charges , ibid.

Thorough , a phrase used by
archbishop Laud and the

earl of Strafford to express

their system of government,

ii. 1 ?.4 , liiS , J So, i3i.

Thurloe , John , letter from
,

to Henry Cromwell, ii. 4^'^ >

note.

Tindal , William, his transla-

tions of the Scriptures, i.

Ill, and note.

Tithes subsisted during the

commonwealth, iii. 18.

Todd, reverend J. H., parallel-

isms drawn by him be-

tween the language of the

Icon and Dr. Gauden's other

works, ii. 4^9' and/zofe.

Toleration, ancient avowal of

the principle of, i. i65 ,.

note; religious, iii. 449;
one of the great trophies of

the revolution, iv. 5; act,

a measure of religious li-

berty, iii. 452; particulars

of the , ibid. ; no part of

the , extended to papists
,

or such as deny the trinity
;

infringements of , by statutes

under Anne, iv. 66 ; repealed

by the whigs , 68 ; natural

right of the Irish , 23 1

.

Torn Tell-truth , a libel against

James I, i. 591 , note.

Tonnage and poundage

,
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granted lo Henry VIII

by his first parliament
;

mistaken assertion of Hume
and Lingard respecting it,

i. 24 > note ; the king's right

to, disputed, ii. 26, 27;
declaration in the act for,

196 , and note.

Topham , serjeant at arms
,

actions brought against him
for false imprisonment, iv.

log.

Topcliffe , , his persecu-

tion of papists under Eliza-

beth, i. 190, note, 193,
note.

Torture, use of, denied by
the judges, ii. 78 ; instances

of, in England , ibid. , note.

Tortures , used under the

house of Tudor, i. 200, and
note ; under Elizabeth

,

denied by Lord Burleigh ,

2o3 , 204.

Toryism, its real character,

iii. 57; cardinal maxim of,

188.

Tory principles of the clergy

,

iii, 21 4 J
firmly adhere to

the established religion

,

287 ;
party , their rage

against the queen and lord

Oxford for retaining

whigs , iv. 43, note; mi-
nistry annoyed by the vi-

vacity of the press, i3o.

Tories , their inconsistency
,

iv. 7; ill-received at court,

and excluded from office,

75.

Tower of London , historical

associations connected with

the, i. 200.

Towns, chartered, their juris-

diction , i. 10.

Tracts
,

political , exlraordi-

naiy number published
from the meeting of the

long parliament, iii. 226.

Trade, foreign, proclamations
of Elizabeth restricting, i.

320, 321 ; the king's pre-

rogative of restraining, 43 1,

note ; interruption to, causes

the city to lower its tone,

ii. 276; has the same effect

upon the lords , ibid.

;

project for a council of,

416.
Transubstantiation

, persecu-

tions concerning , i. 1 08 ,

ii3, 118; metaphysical

examination of, iig; mo-
dern Romish doctrine of

,

122.

Treason, consideration of the

law of, as applied to the

papists under Elizabeth , i.

223, note; trials for, un-
justly conducted under
Elizabeth, 1 1 3; perversions

ofthe law of, under James I

,

363,and note;\ayv of,iii. 4 2^3;

statute ofEdward III, ibid.

;

observations on it, 424 ; its

constructive interpretation,

426; material omission in

the, ibid. ; various strained

constructions of the
, 43 1;

statute of William III, 435;
prosecutions for , under
Charles II , disgraceful to

government, ibid. ; Scots

law of , its severity and
odium , iv. 16 1

.

Treasurv , reduced state ol
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the, in iGSt), i. 177, 1 80,

and note.

Treaty begun at Oxford, ii.

276; pretended, signed with

France, i 10; secret between

Charles II and Louis XIV

,

143; of peace broken off,

iv. 181 ; renewed by the

Tory government, ig.

Treaties of partition, two , iii.

417 •, impeachment of four

lords on account of the,

4i«.

Treby, chief justice , his con-

duct in the case of An-
derton , iii. 437-

Trial by jury, its ancient esta-

blishment, i. 7, note , 9.

Trials for treason , etc. un-

justly conducted under Eli-

zabeth, i. 3i3; of Russel

and Sidney, 4 'o.

Triennial bill , its constitution

and privileges, ii. 1945 ^^^
note, 195 ; act, repeal of,

iii. 37 ;
particulars of the ,

ibid. ; and of the act for its

repeal, Sg; sessions of legis-

lature , and other salutary

reformations in Scotland

,

160.

Triple alliance
,
public satis-

faction at the , iii. 97.

Trinity , denial of the, or of

the inspiration of any book
of the Bible , made felony ,

ii. 3 1 3, note.

Trust estates , view of tlie laws

relating to , i. 465 , 466.

Tudor, house of, difficulty

experienced by, in raising

supplies , i. 17 ; one of the

most important constiti:-

tional provisions of , 54 ;

strengthened by Mary, ibid.

Tudors, military levies under
the, ii. 243.

Tunstall , Cuthbei't, bishop of

Durham , liberally enter-

tained by Parker, i. i58^

note.

Tutchin , John , law laid down
by Holt in the case of, iii,

445.

Tyrconnel, earl of, charged

with conspiracy, and attain-

tedof treason, iv. 235 ; lord

lieutenant of Ireland , in

1687 ; his secret overtures

with the French agents,

260.

Tyrone, earl of, charged with

conspiracy , iv. 235 ; and

attainted of treason, ibid.

Tyrrel, Anthony, an informer

against papists , i. 208 , note.

u.

Udal ,
, tried and impri-

soned for a libel on the bi-

shops , i. 279, and note,

3i3.

Ulster, the most enlightened

part of Ireland , iv. 235,

the colonization of, first

carried into effect by sir

Arthur Chichester, in the

reign of James 1 , ibid.

;

linen manufacture first esta-

blished by Strafford, 24^'-
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Undertakers, agents between
the king and the parliament

so called , i. 4^8 , 460 , 482 ,

note.

Uniformity, act of, passed

under Elizabeth ,i. 149, and
note; its character and
extent, i5o, i5i ; links the

church with the tempoi-al

constitution , aSo.

Union of the two crowns
,

sovereign and court with-

draws from Scotland, iv.

179; commissioners ap-

pointed for a more perfect

incorporation , ibid. ; treaty

of the 1st May, 1707, 180

;

articles of, confii'med by
the parliament, ibid.; con-

sidered by Scotsmen as un-

favourable, J 81; general

observations on the same

,

182 , and note.

Universities, foreign, bribed

on the subject of Henry
VIII's divorce, i. 82 , note

;

difficulty of procuring the

judgment of Oxford and
Cambridge against the mar-
riage

, 90.

Usher, James , archbishop of

Armagh , his scheme for a

moderate episcopacy , ii.

221, 224, note; model of

church government, iii.

23, and notes, ibid. ; scheme

of church government not

inconvenient or imprac-

ticable
, 44-

Utrecht , treaty of arguments

for and against the , iv.

21 ; negotiations mismana-
ged, 28; advantages lost

by the , ibid. ; misconduct

of lords Bolingbroke and

Oxford in the management
of it, ibid.

Uxbridge, negotiations at, ii.

Boo , note; particulars and
observations on the , So i ;

farther remaiks on , 3o3
;

rupture of the, ibid.

V.

Vagabonds, act of state against,

under Elizabeth, I. 3 28.

Vane , sir Henry , his message

to the commons , 1640, ii.

i85, 186; and general

Lambert, excepted from act

of indemnity , iii. 3 1 ; in-

justice of his condemnation,

33, and note; execution

and cliaracter, 34 ; his com-
munication to the lords jus-

tices relating to the con-

nexion between Spain and

the disaffected Irish , iv.

249 , note.

Vaughan, chief justice, his

argument with regard to

the power of juries , iii.

235.

Venner , insurrection of. In

1660, III. 1 6.

Verdict, general, question of

the light of juries to return

a , discnssed , Iii. 235.

Vestments of priests , retained

ill England , i. 137 ; dislike



INDEX. 377

of ihe German reformers

to , ibid. , 139.

Vintners' company , fined by
tlie star-chamber, ii. 1 11.

Visitations of monasteries,

character and truth of, i. 96.

Vote of parliament, to prevent

the meeting of caballing

officers, ii. 4^8, and note;

is obliged to dissolve the

parliament , 43y , and note.

Vowell's Treatise on the Ortler

of Parliament, extract from,

iii. 281 , note.

w.

Walcot and others executed

for scheme of assassination,

iii. 214.

Waldegrave , sir Edward , and
his lady, imprisoned for

hearing mass, i. 162.

Wales, court of, the council of,

its jurisdiction, i. 44^ » ^^^

note ; court and council

abolished, ii. 198, 199; right

of election extended to, by
Henry VIII.

Walker, sir Edward, his His-

torical Discourses taken at

Naseby , and restored by
Fairfax, ii. 483.

Walker, Dr., his

in favour of Dr
claim unjustly

ii. 484.

"V^'aller's plot, ii.

taken by both

consequence of, 280.

Walliugford-house , cabal of,

ii. 438 ; form a coalition

with the republicans , ibid.;

oblige Richard Cromwell to

dissolve his parliament

,

439.

Walpole , sir Robert, recon-

ciles the church to the

royal family , iv. 68 ;

testimony

. Gauden's

censured,

279 ; oath

houses in

remarks on his administra-

tration 78; character of the

opposition to him, 79; the

successors of, do not carry

reform to the extent they

endeavoured, 87; and Pel-

ham , condemn the excessive

partiality of their masters

for their native country

,

127, and note; their po-

litical conduct , ibid. ; his

prudent administration, 1 33.

Walsingham , sir Fi'ancis

,

deceived by Charles IX

,

i. 1 85; his advice against

Mary, queen of Scots ,189;
fidelity of his spies upon
her , 212; his enmity to

her , 2 1 5 , and note ; his

moderation and protection

towards the puritans , 2b3 ,

264; his disinterested libe-

rality, 3o2 ; his letter in

defence of Elizabeth's go-

vernment, 307, and note.

Walton , Dr. Brian , ejected

by the covenant, ii. 296.

War with Holland, infamy of

the , Iii. I » 7 , and note ,

118; between William III

and Louis XIV , its ill

success, 4oi ; its expenses.
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/(02 ; of the succession , iv.

7 ; its object , ibid.

Warham, William, archbishop

of Canterbury , his letter

to Wolsey, on the grants

,

etc. of 1 5i5 , i. 26 , note.

Wards , extraordinary liveries

taken for, i, 19.

Warwick , Edward Planta-

genet , earl of, his long

captivity, attempt to escape

with PerkinWarbec, his trial

for conspiracy , induced to

confess himself guilty in

the hope of pardon , his

execution , and the probable

motive for it, 35; John
Dudley , earl of, a con-

cealed papist , 129, note.

Warrant of committal , form

and power of , debated , ii.

14— 19, and note, 24, 26, 66.

Wenlock , the first charter for

returning members to par-

liament, iii. 278.

Wentworlh , Paul , his discus-

sion of the church authority

with archbishop Parker, i.

261; his bold motion on a

command of Elizabeth
,

338; Peter, his motion on

the succession , 35o ; his

bold defence of the privi-

leges of parliament against

Elizabeth, 344; examined

concerning it , 345 ; ques-

tions of, on the privi-

leges, etc. of parliament,

3/i7 ; committed to the

Tower, ibid.

Westbury, borough of, fined

for bribery, i. 36i

.

\\ cstminster, ancient courts ot

law held at , i. 7 ; abbey ,

preserved from destruction

in the reformation under

Edward VI, 127 ; Hall, tu-

mult in, on demand of a

loan by Charles I , ii. 11,

and note.

Westmoreland, Mildmay Fane,

earl of, his forest amercia-

ment, ii. 77.

Whalley, abbey of. Dr. Whit-

aker's scheme for distribu-

ting its i'evenues,i. 106, note.

Whig and Tory, first heard of

in the year 1(^79, iii. i83;

their first meeting, 188; re-

markable triumph of the
,

348; necessity of accurately

understanding their defini-

tion, iv. 2 ; their distinctive

principles , 4 j changes ef-

fected in them by circum-

stances , 6.

Whiggism, genuine, one of

the tests of, iii. 420.

Whig party, justified in their

distrust of Charles II, iii.

144-

Whigs, their influence in the

councils of William III , iii.

370; oppose a general am-
nesty, 37 I ; never abandon
the cause of public liberty,

iv. 8 ; bold measure of the,

40 ; come into power, 43.

Whiston , extract from his Me-
moirs , iii. 483 , note.

Whitaker, Dr. Thomas Dun-
ham , his plan for the reve-

imes ofthe abbey ofWhalley,

i. 106 , note.

Whilbrcad , a jcsuist, his trial,

i. 166.
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AVhIte , John , bishop of Win-
chester, speaks against the

protestanls in his funeral

sermon for queen Mary, i.

\/{^ , note.

Whitelockc, sir James, cited

before the star-chamber, i.

47a; Bulstrode, palliation

of his father's pliancy, ii.

67, note; curious anecdote

recorded by, ii. 486.
Whitgift, John , archbishop of

Canterbury, orders given

to , concerning papists in

Denbigh, i. i9i;his allow-

ance of torture, 200, note ;

his answer to Cartw right

,

26c) , and note; rigour of his

ecclesiastical government,
ibid., 269, and note, 271 ;

ex~officio oalh tendered by,

273 ; his intercession for

Udal , 279; his censure of

lawyers , 287 , note ; his

bigoted sway over the press,

3?2, note; his exclamation

at Hampton-Court , iv. 157.

Wicliffe, John , effect of his

doctrines in England , i. 76.

Wildman , major, unites the

republicans and royalists

against the poAver of Crom-
well, ii. 4^595 col. Creed,
and others , illegally impri-

soned, 87.

Wilford, sir Thomas, Eliza-

beth's illegal commission of

martial law to , i. 826.
Wilkins, bishop, opposes the

act for suppressing conven-
ticles , iii. I 1 5.

AVilliam the conqueror, capa-
city of his descendants to the

seventeenth century describ-

ed , iv. 121.

William the Hon , statutes

ascribed to him, iii. j38.

William III receives the crown
jointly with his wife, iii.

354 ; discontent with his

government, 363; his cha-

racter and errors , 368 ; his

government in danger, 36g;
his dissatisfaction, 879; his

magnanimous and public-

spirited ambition , 38o ; dis-

solves the convention par-

liament, 38i
;
gives his con-

fidence to the tories , ibid.,

and notes , 884 ; scheme for

his assassination , SgS , and

note ; his magnanimous con-

duct, 43q ; unjustly accused

of neglecting the navy, 4o3 ,

and note ; skill and disci-

pline acquired by the troops

under his command, 4o4 ;

aware of the intentions of

Louis XIV on the Spanish

dominions , 4o5, 700,000!.

granted him during life,

408 ; leaves a scaled order

to keep up the army, 409

;

obliged to reduce his army
and send home his Dutch

guards , ibid. ; his great con-

cern at his conduct censur-

able with regard to the Irish

forfeitures ,411, and note ;

unpopularity of his admi-

nistration, 417 ; his conduct

with respect to the two

treaties of partition , fitS ;

his supciiority over the

greatest men of the age

,

420; improvements in tlie
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English constitution under
him, ibid.; liis statute of

treason, 4^5; reservedness

of his disposition, 4V; his

talent for affairs , ibid.

;

hatred of the tories to, IfSS;

has a party at Rome, ibid.;

distinction of the cabinet

from the privy-council du-

ringhisreign, 468; influences

members of parliament by
bribes , 473 ; his partiality

to Bentinck and Keppel not

consistent with the good
sense and dignity of his cha-

racter, 472; refuses to pass

a bill for rendering the jud-

ges independent, 4795 truly

his own minister, iv. 122;

never popular in Scotland,

177; the only consistent

friend of toleration, 178,
and note.

"W illiams ,
, his prediction

of king James's death, i.

463 , note; Dr. John , bishop

of Lincoln ; suspicion of

corruption in , ii. 23 , note;

fined by the star-chamber,

112; made lord keeper, 118;

bishop, suspected ofpopish

pinciples , 1 58 , note.

Wills , fees of the clergy on the

probates of limited , i. 86.

Winchester, statutes of, on

defence of the nation , iv.

^9-
. .

Wines, duties imposed on their

importation , i. 427 , and
note, 4'^9-

Wisbech castle, factions of the

prisoners in , i. 224 ? note.

Wilhiiis, sir Francis , expelled

the house of commons , iii.

190.

Woad , proclamation of Eliza-

beth prohibiting its culture,

i. 820 , and note.

Wolsey, cardinal Thomas, his

motion for a supply of

800,000]. to be raised by a

fax on lands and goods,
i. 22; opposed by the com-
mons , 23 ; circumstantial

account of this transaction,

ib., and note; his arbitrary

modes of raising money
without the intervention of

pai-liament , 24; letters to,

concerning, 26, note; oblo-

quy incurred by these mea-
sures , 28 J

estimate of his

character, 29; articles against

him never intended to be
proceeded upon by the king,

3o , note; cause of the duke
of Buckingham's execution,

36 , and note; augments the

court of star-chamber, 7 r
;

rigid in restraining the tur-

bulence of the nobility, etc.,

72 ; I^uther's attack on
, 79,

note ; a delegate of Clement
VII on Henry VIII's divorce,

8
1

; increases the fees of the

clergy on wills , 86 , note ;

his reformation and sup-
pression of the jnonastic

orders , c)3 ; did not perse-

cute , but proscribed he-

retic writings, 109.

Wool, etc., ancient unjust tolls

on, i. 426, and note, 4^7-

Wotton , sir Henry, his pallia-

lion of impositions, i. 4^9)
note.
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1

Worcester, Henry Somerset,

earl of, proxy for queen
Elizabeth , as sponsor to the

daughter of Cliarles IX, i.

168, note; victory of, il.

3qT ; its consequences to the

future power of CromAvell

,

ibid.

Wordsworth , Dr., his strange

misapprehension ofpassages

in the Icon BaslJike , ii. 487-
Wright ,

, his case of con-

science and confinement, i.

iq5 , note.

Y.

Yelverton , Mr., his defence of

the privileges ofparliament

,

i. 341, 342.

Yeomanry of England , under

the Plantagenets, described.

See Plantagenets.

Yeomen of the guard , esta-

blishment of the, iv. 58;
the only armed men receiv-

ing pay in time of peace.

York , council of, summoned ,

ii. 189, and «o^e, igo , and
note.

York , James, duke of, protests

against a clause in act of

uniformity, iii. 5
1 ; suspect-

ed of being a catholic before

the restoration , 56 , and
?iote; his marriage with lady

Ann Hyde, 77, and note;

converted to the Romish
faith, io5; particulars re-

lating to his conversion
,

ibid., and note; always stre-

nuous against schemes of

comprehension, ii4; obli-

ged to retire from the office

of lord admiral, 123, and
note; dangerous enemy of

the constitution, 127; his

accession to the throne re-

ceived with great apprehen-
sion , 169; engaged in a

scheme of general conver-
sion, 173; resolved to ex-

cite a civil war, rather than

yield to the exclusion, 178;
encouraged by Louis, ibid.;

plan for banishing him for

life, 182, and note; his un-
popularity among the mid-
dling classes, i8g; his ty-

ranny in Scotland , 1G7.

York , Philip ( second earl of

Hardwick), his account of

the tories in 1745, iv. 78,
and note.

Yorkshire , levy of ship-money

refused in , ii. 181.

z.

Zeal , religious , in Scotland

,

its furious effects, iv. 146.

Zuingle, Ulric , his belief con-

cerning the Lord's Supper
nearly fatal to the reforma-

tion , i. 19, 1

.

END OF THE INDEX.
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